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Civil appeal – Appeal from the decision of the Supreme Court sitting in its appellate jurisdiction 
– General public importance – Point of law alone - Section 21 of the Court of Appeal Act – Rule 
27 of the Court of Appeal Rules  
 
The appellant and the respondent were involved in a motor vehicle accident in October 2014 
resulting in personal injuries and loss to the appellant. By generally indorsed Writ of Summons 
the appellant, in October 2017, commenced an action against the respondent claiming, inter alia, 
damages for personal injury and loss arising out of the accident. The respondent did not enter an 
appearance and the appellant obtained a Default Judgment with damages to be assessed.  
 
At the assessment hearing before the Deputy Registrar the appellant sought to lead evidence of 
special damages; the respondent objected on the basis that the generally indorsed Writ of Summons 
did not include a claim for special damages. The Deputy Registrar did not allow the evidence of 
special damages and the appellant appealed to a judge of the Supreme Court who upheld the 
Deputy Registrar’s ruling. The appellant now appeals to this Court.  
 



 
 

2 

Held: appeal dismissed. Costs to the respondent, to be taxed if not agreed.  
 
Pursuant to section 21 of the Court of Appeal Act, an appeal from the Supreme Court, exercising 
its appellate jurisdiction, is only permissible on a point of law alone and must be certified as one 
of general public importance. Certification may be done by a Justice of the Supreme Court or by 
the Court of Appeal itself.  
 
In the present case the appeal has not been so certified. The application for certification is being 
made for the first time to this Court. While this Court may certify the appeal as being one of general 
public importance, pursuant to rule 27(5) of the Court of Appeal Rules the application must first 
be made in the court below. There is no reason for this Court to dispense with compliance with 
rule 27(5).  
 
 
American Life Insurance Co. v National Insurance Board [1984] BHS J. No. 26 mentioned 
FundHaven Ltd and another v The Executive Director of the Securities Commission of the 
Bahamas [2021] UKPC 11 applied 
Bethel and another v McDonald [2013] 2 BHS J. No. 75 mentioned 
Fund Haven Limited (formerly known as Accuvest Fund Services Limited) and another v The 
Executive Director of the Securities Commission of the Bahamas SCCivApp. No. 252 of 2013 
applied 
Hermanus Phillipus Steyn v Giovanno Gnecchi-Ruscone [2013] Civil Appeal No. 4 of 2012 
mentioned 
Ilkiw v Samuels [1963] 2 All ER 879 mentioned 
Junkanoo Estate Ltd and others v UBS Bahamas Ltd (In Voluntary Liquidation) [2017] UKPC 8 
applied 
Lai Leung and Noray v R (1972) 20 WIR 433 mentioned 
Michelle Russell v Ethylyn Simms and Darren Smith [2008/CLE/gen/00440] [unreported] 
mentioned 
NHV, Applicant v The minister for Justice and Equality, Respondent and The Attorney General, 
Notice Party and The Irish Human Rights and Equality Commission, Amicus Curiae [2018] 1 IR 
246 mentioned 
R v Lasalle and Shah [1972] 20 WIR 425 mentioned  
The Rt. Hon. Perry G. Christie, Prime Minister of the Commonwealth of the Bahamas (in his 
capacity as the Minister Responsible for Crown Lands) and others v The Queen; The Coalition to 
Protect Clifton Bay and others [2017] 2 BHS J. No. 17 mentioned  
Uncle Willie Ltd. v Lloyds Underwriters [1990] BHS J. No. 27 considered 
 
 
 
 
 
 
 
 
 



 
 

3 

 
______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Brian Moree, CJ:  

1. This is an appeal from a decision of the Supreme Court sitting in its appellate jurisdiction and 
involves a consideration of the interplay between section 21(1) of the Court of Appeal Act 
(“the CA Act”) and rule 27(5) of the Court of Appeal Rules (“the CA Rules”).  

 
Background 
 
2. The appellant and the respondent were involved in a car accident on 7 October 2014 in the 

vicinity of Doctors Hospital, Shirley Street in New Providence. As a result of the accident the 
appellant sustained personal injuries and loss and on 12 August 2017 she commenced an action 
against the respondent by a generally indorsed Writ of Summons. The general indorsement is 
in these terms: 

 
“The Plaintiff’s claim is for the following: 
 
(1) Damages for personal injuries and loss arising out of 
a road traffic accident occurring on the 7th October, 2014 
on Shirley Street in the Island of New Providence, one of 
the Islands of the Commonwealth of The Bahamas, in the 
vicinity of Doctors Hospital which said accident was 
caused by the negligence and/or breach of statutory duty 
of the [Respondent]; 
 
(2) Interest pursuant to the Civil Procedure (Award of 
Interest) Act, 1992; 
 
(3) Costs; and 
 
(4) And such further or other relief as the Honourable 
Court deems just. 

  
3. The respondent, after being served with the Writ, did not file an appearance and consequently, 

on 30 November 2017, the appellant filed an Interlocutory Default Judgment against him for 
damages to be assessed. The respondent did not challenge the Default Judgment thereby 
accepting liability and consequently the only issue for the court was the quantum of damages. 
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4. Deputy Registrar Turner conducted the assessment of damages under the Interlocutory 
Judgment. During the hearing before the Deputy Registrar the appellant, then the plaintiff, 
sought to lead evidence of special damages arising from the car accident. Counsel for the 
respondent/defendant objected on the ground that the generally indorsed Writ of Summons did 
not include a claim for special damages and therefore he submitted that the plaintiff could not 
properly assert such a claim at the assessment and adduce evidence relating thereto. In his 
written Ruling dated 11 December 2019 the Deputy Registrar upheld the objection and did not 
allow the plaintiff/appellant to lead evidence of special damages (“the DR Ruling”). According 
to counsel, the assessment before the Deputy Registrar was adjourned at that stage in view of 
the foreshadowed appeal of the DR Ruling. It would have been more efficient for the Deputy 
Registrar to conclude the assessment and certify the amount of the general damages under 
Order 37 rule 2 of the Rules of the Supreme Court (“the RSC”).  In this way, the appellant 
could have appealed against the final order of the Deputy Registrar which in part would have 
challenged the DR Ruling which excluded special damages. That appeal would have been 
directly to this Court at the end of the assessment and would have made it unnecessary to 
appeal to a judge of the Supreme Court under section 21(1) of the CA Act.  
 

5. It is now established that an appeal from an assessment of damages by a registrar is directly to 
this Court. In Uncle Willie Ltd. v Lloyds Underwriters [1990] BHS J. No. 27 this Court, 
differently constituted, decided this point in considering one of the grounds of appeal in that 
case. In noting the differences between Order 58 of the RSC and the corresponding provision 
in the English Supreme Court Practice the Court stated in its judgment:          

 
“3. … [Counsel for the Appellant] referred … to the 
English Order 58 on which the Bahamian Order 58 of the 
Rules of the Supreme Court, 1978 appears to be based 
and submitted that notwithstanding the difference in 
wording of the two orders, an appeal from an assessment 
of damages by the Registrar ought to go, as in England, 
to the Court of Appeal rather than to a judge in 
chambers. 
 
… 
 
5.  I[t] will be seen that although rule 2 [of the English 
provision] has been omitted in The Bahamas as well as 
the opening words of rule 1 "Except as provided by rule 
2" and on the face of it, Order 58 applies to appeals from 
all judgments, orders or decisions of the Registrar, the 
caption is "Appeals from certain decisions of the 
Registrar etc. to judge in chambers." 
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6. In considering what is the position as regards 
assessments of damages by the Registrar it is necessary to 
look at Order 37 which provides for such assessments and 
in particular at rule 2 which provides as follows: 
 

‘2. Where in pursuance of this Order or otherwise 
damages are assessed by the Registrar, he shall 
certify the amount of the damages and the 
certificate shall, when judgment is entered, be filed 
in the Registry.’ 

 
7. We have been told that the practice has been to treat 
the Registrar's assessment of damages as the final 
judgment or as the final step in the entry of judgment. 
 
… 
 
9. In our view it is apparent from the wording of Order 
37 rule 2 that an assessment of damages by the Registrar 
has no status of its own independent of the judgment by 
virtue of which it comes to be made or of the final 
judgment entered as a consequence of it. The rule merely 
contemplates that the Registrar certify the amount of the 
damages and that such certificate be filed in the Registry 
upon entry of and as an integral part of the final 
judgment. There can be no doubt that an appeal from 
that final judgment lies to the Court of Appeal. It would 
in our view be entirely anomalous for an appeal from the 
assessment which is an integral part of that judgment to 
lie to a judge in chambers. Even if the assessment is 
regarded as a separate and independent decision by the 
Registrar it would still in our view be anomalous for an 
appeal to lie from it to a judge in chambers when an 
appeal from the judgment to which it relates lies to the 
Court of Appeal. In our view order 58 has no application 
to assessments of damages by the Registrar and there was 
no jurisdiction in a judge in chambers to entertain the 
appeal.” 

 
6. However, this case did not proceed in that way. On 18 December 2019 the plaintiff/appellant 

appealed the DR Ruling to the Supreme Court. Her Ladyship Justice Bowe-Darville heard the 
appeal and upheld the decision of the Deputy Registrar.  The short Ruling of the judge, which 
appears to have been given on 21 February 2020, is at Tab 1 of the Supplemental Record and 
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simply records that after considering “…the oral arguments and submissions” of counsel 
the appeal was dismissed with costs to the defendant/respondent. There is a note at the end of 
the Ruling that, on the application by the appellant on 5 March 2020, the court granted leave 
to appeal to the Court of Appeal.  

 
7. On 6 March 2020 the Notice of Appeal in this Court was filed seeking to set aside the Ruling 

of Bowe-Darville, J., and the DR Ruling so that the appellant could lead evidence of her special 
damages on the resumption of the assessment before the Deputy Registrar.  
 

8. It is common ground between counsel that this appeal is subject to the provisions of section 
21(1) of the CA Act. That section reads: 

 
“21. (1) Any person aggrieved by any judgment, order or 
sentence given or made by the Supreme Court in its 
appellate or revisional jurisdiction, whether such 
judgment, order or sentence has been given or made upon 
appeal or revision from a magistrate or any other court, 
board, committee or authority exercising judicial powers, 
and whether or not the proceedings are civil or criminal 
in nature may, subject to the provisions of the 
Constitution and of this Act, appeal to the court on any 
ground of appeal which involves a point of law alone but 
not upon any question of fact, nor of mixed fact and law 
nor against severity of sentence: 
 
 Provided that no such appeal shall be heard by the court 
unless a Justice of the Supreme Court or of the court shall 
certify that the point of law is one of general public 
importance.” 

 
9. This Court, albeit differently constituted, has previously considered the operation and effect of 

that section. In giving the judgment of the Court in Fund Haven Limited (formerly known 
as Accuvest Fund Services Limited) and another v The Executive Director of the 
Securities Commission of the Bahamas SCCivApp. No. 252 of 2013 Justice Crane-Scott 
wrote:   

 
“15. Section 21(1) (which exactly reproduces the former 
section 17(1) of the Court of Appeal Act, Ch. 34) gives a 
statutory right of further appeal to the Court of Appeal 
to any person who is aggrieved by any judgment, order 
or sentence given or made by the Supreme Court in its 
appellate or revisional jurisdiction from a magistrate or 
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other court, board, committee or authority exercising 
judicial powers, whether criminal or civil, on any ground 
which involves a point of law alone.  
 
16. Section 21(1) expressly forbids an appeal to this Court 
on any ground of appeal which involves a question of fact; 
or a question of mixed fact and law; or an appeal against 
severity of sentence. The proviso also expressly prohibits 
the Court of Appeal from entertaining an appeal, even on 
a point of law, unless the point of law is first certified as 
one of general public importance.  
 
17. A provision of the kind in section 21(1) which requires 
certification of a point of law of general public 
importance is distinguishable from a provision of the type 
found for example in section 11(e) and (f) of the Court of 
Appeal Act which require an intended appellant to obtain 
leave to appeal before the appeal can be entertained.  
 
18. While both provisions establish the Court’s 
jurisdiction and provide different filters through which 
deserving appeals may proceed to a hearing before the 
Court of Appeal, the purpose of each is different.  
 
19. On the one hand, the statutory filter in section 11 (e) 
and (f) requiring leave to appeal is imposed, as Lord 
Bingham of Cornhill observed in R v. Secretary of State 
for Trade and Industry, ex parte Eastway [2001] 1 All 
E.R. 27 “primarily to protect the courts against the 
burden of hearing and adjudicating on appeals with no 
realistic chance of success”. While Lord Bingham’s 
observations in Eastway were made in the course of a 
comparison between the legislative purposes of the 
requirement of permission to apply for judicial review 
vis-a-vis the requirement for leave to appeal, we consider 
that the foregoing observation satisfactorily explains the 
underlying rationale for the leave to appeal provisions 
found in our Act.  
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20. On the other hand, the requirement for certification 
in section 21(1) involves, as observed in Hermanus 
Phillipus Steyn v. Giovanni Gnecchi-Ruscone [2013] Civil 
Appl’n No. 4 of 2012, “a filtering process” designed to 
ensure that only appeals which clearly raise points of law 
of general public importance reach the next appellate 
level.” 

 
10. The point is now well settled: an appeal to this Court in a case which falls within the ambit of 

section 21 (1) of the CA Act is only permissible on “a point of law alone” which has been 
certified either by a Justice of the Supreme Court or the Court of Appeal itself “as one of 
general public importance.”  
 

11. In view of the concurrent jurisdiction of the Court of Appeal and the Supreme Court to make 
a certification under section 21(1) of the CA Act, the provisions of Rule 27(5) of the CA Rules 
are engaged. That sub-rule reads: 
 

“27. (5) Wherever under the provisions of the Act or of 
these Rules an application may be made either to the 
court below or to the court, it shall be made in the first 
instance to the court below.” 

 
12. The Fund Haven case is instructive on the applicability of this provision in the context of an 

appeal under section 21(1) of the CA Act. In that case, the Disciplinary Committee of the 
Securities Commission of the Bahamas had conducted a regulatory hearing and found the 
appellants guilty of certain breaches of the Securities Industries Act, 2011, the Investment 
Funds Act, 2003 and the Investment Funds Regulations and imposed fines under the 
legislation. The appellants appealed the decision and the fines to a judge under Order 55 of the 
Rules of the Supreme Court. The appeal was heard by Justice Hepburn. In her judgment 
delivered on 6 January 2012 Hepburn, J. upheld the findings of the Disciplinary Committee 
but reduced the amount of the fines by approximately one third.  
 

13. On 3 July 2013, in an attempt to appeal the decision of the judge, the intended appellants 
applied to the Court of Appeal for leave to appeal out of time. That application was dismissed 
on the basis that the intended appellants had failed to obtain a certificate pursuant to section 
21(1) of the CA Act. It is significant that the intended appellants had not applied to the Supreme 
Court judge for certification under section 21(1) and the Court of Appeal did not, at that time, 
proceed to consider the certification itself.  

 
14. Subsequently, on 2 October 2013 the intended appellants applied to Hepburn, J. under section 

21(1) to certify their appeal as involving a point of law of general public importance. The 
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hearing of the application was not straightforward but the judge ultimately issued a certificate 
and thereafter the intended appellants filed in this Court a second application for leave to appeal 
out of time to challenge the decision of Hepburn, J. This Court, differently constituted, rejected 
the certificate on the basis that it was deficient in not identifying the points of law in question. 
This time the application for leave to appeal out of time was not dismissed but adjourned sine 
die. 

 
15. A new certificate was prepared by the intended appellants and eventually signed by the Deputy 

Registrar of the Supreme Court as Justice Hepburn had retired. Sometime later the second 
application for leave to appeal was re-listed and heard by this Court (once again differently 
constituted) in March 2016. The Court rejected the new certificate as unsatisfactory and at that 
stage decided to consider for itself whether a certificate should be issued under the proviso in 
section 21(1) of the CA Act. It is important to note here that when this occurred the intended 
appellants had applied to the Supreme Court judge for certification under section 21(1). 
Therefore, in deciding to consider for itself the issue of certification, the Court of Appeal acted 
in compliance with sub-rule 27(5) of the CA Rules.  

 
16. The Court went on to decline to issue a certificate and therefore dismissed the application for 

leave to appeal out of time. 
 

17. The appellants appealed the Judgment of the Court of Appeal to the Privy Council in 
FundHaven Ltd and another v The Executive Director of the Securities Commission of 
the Bahamas [2021] UKPC 11. The Privy Council affirmed the decision of the Court of 
Appeal and dismissed the appeal. It is apparent from the procedural history set out in the 
Judgment of the Privy Council that an application for certification under section 21(1) of the 
CA Act had been made to the Supreme Court judge before the Court of Appeal decided to 
consider for itself the issue of certification. This is clear from paragraphs 21-25 of the Privy 
Council Judgment.     

 
18. Returning to the appeal in this case, the issue of certification under section 21(1) of the CA 

Act arose in the course of submissions during the hearing on 17 December 2020. Counsel 
differed in their view on what had transpired before Bowe-Darville, J. at the hearing of the 
application for leave to appeal. Mr. Munroe, QC submitted that the factors under section 21(1) 
were considered by the judge as part of the disposition of the application for leave to appeal. 
For his part, Mr. Hunt submitted that this was not the case and contended that section 21(1) 
was not in the contemplation of the judge when she “reluctantly granted leave to appeal.” 
Their respective positions on this issue are reflected in the following extracts from the 
transcript of the hearing on 17 December 2020:          

 
“MR. MUNROE, QC: …And, my Lords, if I may 
frontally deal with a matter. I was not counsel below. 
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There is an issue that is -- that my learned friend for the 
respondent takes with regard section 21, I believe, it is of 
the Court of Appeal Act, 21(1) with regard certification. 
I am instructed by my junior, Mr. Davis, that actually 
there was a leave application before the judge below, and 
issues of whether the grounds of appeal raised issues of 
public importance were in fact raised and determined 
and leave was granted. 
 
… 
 
…And if in fact the learned trial judge below engaged on 
the issue of leave with the issue of whether the grounds 
were general public importance, that would be very 
germane to that ground. 
 
… 
 
We would need an opportunity, my Lords, to supplement 
the record and provide that material for the court's 
consideration. My information is that there was a 
contention by the respondent in the court below against 
leave on the grounds that there (sic) the matters were not 
of public importance and the judge would have clearly 
ruled against that and granted leave. 
 
… 
 
MR. HUNT: That is not my recollection. At the hearing 
before her Ladyship the question arose as to whether 
leave was required to pursue this matter. My Lords, I -- 
from what I recall, the issue was whether it was leave. 
And in the moment neither myself nor counsel, Mr. 
Munroe's junior, was able to assist the court.  
 
Subsequently, my Lord -- well, sorry, my Lord, after 
much back and forth, her Ladyship simply indicated to 
my learned friend that if he was going to appeal, then just 
go appeal. She sort of just said, you know, you want to 
appeal, go and appeal. I will let the Court of Appeal deal 
with this.  
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My Lord, I did not view that, my Lord, as certification. 
And following the hearing, I sent a letter to my learned 
friend and to the court, after consulting the rules, and 
advising the court that I recollected that section 21 was 
applicable and I do not think the court had addressed its 
mind as to whether this concerned an issue of public 
importance. And I invited my learned friend to seek to 
have the matter certified before proceeding with the 
matter. So that is where that matter left off, my Lords…” 
 

19. After stating that it would be helpful to obtain the record of what actually took place before 
the judge below at the hearing of the application for leave to appeal, Mr. Munroe, QC 
continued: 

 
“MR. MUNROE, QC: To be clear, what we will be doing, 
because there is a conflict of recollections, is getting what 
this court acts on, which is what the court below has as 
the record, not what my junior recalls or what Mr. Hunt 
recalls. I think that is the only safe way that this court can 
proceed.  
 
So, no, we are not making an application for certification 
at this point. We are just seeking to -- I am just seeking to 
determine the exact state of facts… 
 
… 
 
MR. HUNT: My Lords, I want to be clear. The court, I 
think, did grant leave, very reluctantly. But I do not think 
her Ladyship addressed her mind or was asked to address 
her mind as to whether this concerned an issue of public 
importance…” 

 
20. In these circumstances the Court adjourned the hearing of the appeal to allow counsel to obtain 

further information from the court below on what transpired at the hearing before Bowe-
Darville, J. It was later confirmed that a transcript of that hearing was not available and 
therefore counsel obtained a letter from the judge dated 24 February 2021 setting out her 
position on the issue of certification under section 21(1) of the CA Act. The letter is in the 
Supplementary Record at Tab 2 and reads in part as follows:  
 

“I have reviewed the file and my handwritten notes 
thereon. I can confidently confirm that at the time of 
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granting the Appellant leave to appeal, I made no 
Certification pursuant to Section 21(1) of the Court of 
Appeal Act. Counsel would recall that I very reluctantly 
granted leave to appeal. 
 
For the avoidance of doubt the issue of Certification 
pursuant to section 21 of the Act was never raised by 
either counsel neither did Appellant counsel make any 
application for such certification subsequent to the 
original hearing of the appeal. The Court did not consider 
the same.”     

 
21. This letter clearly establishes that the appellant had not applied in the court below for a 

certificate under section 21(1) of the CA Act and the issue of a certification under that section 
had not been raised by counsel before Bowe-Darville, J. and had not been considered by the 
judge when she “…reluctantly granted leave to appeal.”  
    

22. Counsel for the appellant submitted that this is not fatal to the appeal. First, he contended that 
it is reasonable to conclude that the judge below was satisfied that the intended appeal raised 
points of law of public importance when granting leave to appeal. He referred to the Affidavit 
of April McKinney filed on 5 March 2020 which was before the judge which stated that the 
question for determination in the intended appeal was a novel one and “…would be of 
significant public advantage being determined by the Honourable Court of Appeal.” 
Counsel submitted that in dealing with an application for leave to appeal the court considers 
the reasonable prospects of success and in certain exceptional circumstances whether there is 
an issue which, in the public interest, should be examined by the Court of Appeal. He cited 
The Rt. Hon. Perry G. Christie, Prime Minister of the Commonwealth of the Bahamas 
(in his capacity as the Minister Responsible for Crown Lands) and others v The Queen; 
The Coalition to Protect Clifton Bay and others [2017] 2 BHS J. No. 17  and NHV, 
Applicant v The Minister for Justice and Equality, Respondent and The Attorney 
General, Notice Party and The Irish Human Rights and Equality Commission, Amicus 
Curiae [2018] 1 IR 246 in support of his submission that points of law of public importance 
are matters which are considered on an application for leave to appeal. 

 
23. Secondly, Mr. Munroe submitted that this Court could itself now consider whether or not to 

issue a certificate under the proviso in section 21(1) of the CA Act. He relied on Fund Haven 
and contended that the Court should follow the approach taken in that case. In doing so, Mr. 
Munroe submitted that this Court should determine whether any of the eleven grounds of 
appeal set out in the Notice of Appeal disclosed ‘a point of law alone’ and if so, whether such 
point(s) are of general public importance. His Skeleton Arguments summarize those grounds 
in this way: 
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“(1) Her Ladyship, Bowe Darville J misdirected herself 
and erred in law in holding that the Appellant/Plaintiff’s 
GEWS did not comply with R.S.C. Order 6 Rule 2 
because it lacked particularity and did not include a 
claim for special damages;  
 
(2) Her Ladyship, Bowe Darville J misdirected herself 
and erred in law in holding that special damages must be 
specifically pleaded in a GEWS and upholding the 
Deputy Registrar’s preclusion of the 
Appellant/Respondent leading evidence of her special 
damages; and  
 
(3) Her Ladyship, Bowe Darville J misdirected herself 
and erred in law in holding that unliquidated damages do 
not include special damages for the purposes of R.S.C. 
Order 13 Rule 2 and therefore the Appellant/Plaintiff 
was also precluded from recovering special damages on 
an assessment of damages.” 
 

24. According to Mr. Munroe’s submissions filed on 9 April 2021: 
 

“2.14 …the point of law will be of general public 
importance in circumstances where the point of law to be 
determined is either novel, requires clarification 
consequent on an established practice developed, the 
point transcends the parties to the immediate appeal and 
arose from the lower court.”  

 
He relied on the principles enunciated in the cases of American Life Insurance Co. v 
National Insurance Board [1984] BHS J. No. 26, Hermanus Phillipus Steyn v Giovanno 
Gnecchi-Ruscone [2013] Civil Appeal No. 4 of 2012, Fund Haven and The Coalition to 
Protect Clifton Bay and others to support his contention that the issues of law raised in the 
Notice of Appeal are of general public importance.  
 

25. Therefore, Mr. Munroe submitted that this Court should certify that the Notice of Appeal in 
this case discloses points of law of general public importance thereby giving this Court 
jurisdiction under section 21(1) of the Court of Appeal Act to hear and determine the appeal.   

 
26. In addressing the substantive appeal Mr. Munroe made three main points. First, he contended 

that the general indorsement on the Writ in this case adequately sets out the relief sought by 
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the plaintiff and is in compliance with Order 6 Rule 2 of the RSC. He submitted that there is 
no requirement under Order 6 Rule 2 to specifically claim ‘special damages’ in a generally 
indorsed Writ of Summons. Therefore, it was sufficient for the plaintiff to generally claim 
damages for her loss which included ‘special damages’.  Secondly, Mr. Munroe submitted that 
as a generally indorsed Writ of Summons is not a pleading, the requirement to specifically 
plead special damages is not applicable. Thirdly, senior counsel submitted that the reference 
to unliquidated damages in Order 13 Rule 2 of the RSC is not confined to general damages but 
includes pecuniary losses or special damages. Therefore, Mr. Munroe submitted that the appeal 
should be allowed and the Ruling of Bowe-Darville, J. and the DR Ruling should be set aside.    
 

27.  On behalf of the respondent, Mr. Hunt contended that the appeal could not proceed without a 
certificate under section 21 (1) of the CA Act and having regard to the letter from Bowe-
Darville, J. dated 24 February 2021, it is incontrovertible that the appellant had not applied to 
the Supreme Court for certification. He submitted that while in appropriate circumstances this 
Court could consider for itself an application under section 21(1) of the CA Act for 
certification, that was only possible where such an application had first been made to the 
Supreme Court. He relied on sub-rule 27(5) of the CA Rules to support this contention. As the 
appellant had not made such an application in this case, counsel contended that this Court could 
not itself now consider the certification point and therefore the appeal should be dismissed.  

 
28. In any event, Mr. Hunt contended that the grounds in the Notice of Appeal do not raise any 

points of law alone which are of general public importance. He contended that grounds 1-9 
involve mixed facts and law and cannot be appealed under section 21(1) of the CA Act. Relying 
on Hermanus Phillipus Steyn, American Life Insurance Co., R v Lasalle and Shah (1972) 
20 WIR 425 and Lai Leung and Noray v R (1972) 20 WIR 433 counsel submitted that the 
other two grounds of appeal – numbers 10 and 11 - do not involve issues of general public 
importance. He contended that the sole issue under those grounds is whether a party is required 
to plead special damages and submitted that this issue is a settled point of adjectival law.  
Therefore, Mr. Hunt concluded that, even if this Court could now hear the application under 
section 21(1) of the CA Act, which he did not accept, there is no basis for certification under 
the proviso in that section.    

 
29. On the merits of the substantive appeal, Mr. Hunt submitted that the judge below was clearly 

correct in concluding that in the absence of a claim for special damages in the generally 
indorsed Writ of Summons the appellant could not adduce evidence of such damages at the 
assessment. He contended that this was in line with the principles established in a long line of 
authorities including Ilkiw v Samuels [1963] 2 All ER 879, Bethel and another v McDonald 
[2013] 2 BHS J. No. 75 and Michelle Russell v Ethylyn Simms and Darren Smith 
[2008/CLE/gen/00440] [unreported].  
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Disposition 

30. This is the second appeal in these proceedings. It seeks to set aside the Ruling of Bowe-
Darville, J. delivered on 21 February 2020 given in her appellate jurisdiction under Order 58 
of the RSC. It is important to note that the matter before the judge was not an appeal from the 
final order of the Registrar on the assessment of damages. In that case the appeal would have 
been directly to this court as confirmed in Uncle Willie Ltd. Rather, it was an appeal to Bowe-
Darville, J. from the decision of the Deputy Registrar made during the course of the hearing of 
the assessment whereby he did not allow the plaintiff/appellant to adduce evidence of special 
damages. In these circumstances, both counsel accepted that the appeal to this Court is subject 
to section 21(1) of the CA Act.  
 

31. The gateway to a hearing in this court for certification under section 21(1) of the CA Act is 
rule 27(5) of the CA Rules. Therefore, the application for certification must first be made in 
the Supreme Court. This is what occurred in Fund Haven. In recording the procedural history 
of that case Crane-Scott, JA stated in the Judgment:      

 
“5. Based on the documentation before us, the intended 
appellants appear to have taken no further action in 
relation to the Committee’s findings until 3 July 2013 
when they applied to this Court by Notice of Motion [the 
“first Motion”] on appellate file (CAIS No.183/2013) for 
leave to appeal out of time. On 3 September 2013, this 
Court (differently constituted) dismissed the first Motion 
without a hearing on the basis that the intended 
appellants had failed to obtain a certificate pursuant to 
section 21(1) of the Court of Appeal Act, Ch. 52 that the 
appeal involved a point of law of general public 
importance.” 

 
32. The ‘first Motion’ was dismissed because the intended appellants had not applied to the 

Supreme Court for certification under section 21(1) of the CA Act.  
 

33. Thereafter the intended appellants applied to the Judge of the Supreme Court for certification 
under section 21(1) and obtained a certificate. They then filed a second Motion in this Court 
for leave to appeal out of time. Ultimately, as a result of the uncertainty surrounding the 
certification process before the Supreme Court, this Court (differently constituted) in Fund 
Haven decided to consider the certification point. Writing for the Court Crane-Scott, JA 
expressed it this way:     
 

“12. In view of the obvious difficulties which arose in 
relation to the certificate, we acceded to [the] oral 
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application for certification and agreed to ourselves 
consider whether there is disclosed on the documents 
before us, as … suggested [by counsel], points of law of 
general public importance such as would give this Court 
jurisdiction under section 21(1) of the Court of Appeal 
Act, to hear the intended appellants’ application for leave 
to appeal out of time and ultimately, the intended 
appeal.” 

 
34. At the time when this Court decided to consider for itself the certification point, the intended 

appellants had applied for certification to the Supreme Court judge.     
 

35. This is clearly set out in the Judgment of the Privy Council in Fund Haven in the following 
paragraphs: 

 
“18. On 3 July 2013, the appellants filed a notice of 
motion in the Court of Appeal seeking the leave of the 
Court of Appeal to appeal out of time against the judge’s 
decision.  
 
19. On 3 September 2013, the Court of Appeal ruled that, 
in accordance with section 21(1) of the CA Act, the 
appellants required a certificate from the judge, 
certifying that the point of law upon which they appealed 
was one of general public importance… 
 
20. Since there was no certificate, the Court of Appeal 
dismissed the application and suggested that the 
appellants re-file it with a certificate.  
 
21. On 2 October 2013, the appellants made an 
application to the judge to certify their appeal as 
involving a point of law of general public importance… 
 
… 
 
25. The judge then decided to certify that the appeal 
raised a point of law of general public importance… 
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26. By a certificate dated 2 October 2013 and signed on 6 
November 2013 (“the first certificate”), the judge 
purported to certify the point of law… 
 
27. The appellants filed a fresh notice of motion for leave 
to appeal on 7 October 2013. At a hearing on 11 
November 2013, the Court of Appeal (Allen P, John JA 
and Conteh JA) rejected the first certificate as 
unsatisfactory as it had not identified the points of law in 
question. The court stated that the point of law had to be 
identified in the certificate and that it was not 
appropriate for the court to go behind it and look at the 
transcripts of the hearing in order to “find” the point of 
law.  
 
28. The appellants then drafted a new certificate (“the 
second certificate”) and submitted it to the judge for 
certification… 
 
… 
 
30. …The second notice of motion for leave to appeal out 
of time was re-listed and came before the court at a 
hearing on 16 March 2016. The Court of Appeal (Allen 
P, Isaac and Crane-Scott JJA) rejected the certificates as 
unsatisfactory and determined, from reading the 
transcript of the hearing before the judge on 2 October 
2013, that the judge ‘had not properly considered the 
application before her, and more importantly, had not 
actually certified the points as required’… 
 
31. In view of ‘the obvious difficulties which arose in 
relation to the certificate’ … the court agreed to consider 
for itself whether there were on the documents before the 
court points of law of general public importance such as 
would give it jurisdiction to hear the appeal under section 
21(1) of the CA Act.” 
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36. The difficulty for the appellant in this case is that she has not applied to a justice of the 
Supreme Court for certification under section 21(1) of the CA Act. This is clear from the letter 
from the judge dated 24 February 2021. It bears repeating the last paragraph of that letter: 

“For the avoidance of doubt the issue of Certification 
pursuant to section 21 of the Act was never raised by 
either counsel neither did Appellant counsel make any 
application for such certification subsequent to the 
original hearing of the appeal. The Court did not consider 
the same.” 

37. I do not accept the submission that in granting leave to appeal her Ruling the judge below is 
to be taken as having certified under section 21(1) that the intended appeal discloses points of 
law alone which are of general public importance. In fact, the judge states the exact opposite 
position in her letter.    

38. Therefore, the application for certification under section 21(1) of the CA Act is being made 
for the first time to this Court. That is contrary to the express provisions of rule 27(5) of the 
CA Rules. Under that rule in conjunction with section 21(1) of the CA Act this Court has the 
jurisdiction to certify a point of law alone as one of general public importance but only after 
an application has been made to a justice of the Supreme Court. This is subject to this Court’s 
general power to dispense with compliance with rule 27(5) but no reason was advanced in 
this appeal by counsel for the appellant to exercise that power and in my view, there is no 
reason to do so.       

39. In the case of Junkanoo Estate Ltd and others v UBS Bahamas Ltd (In Voluntary 
Liquidation) [2017] UKPC 8 the Privy Council addressed the operation of rule 27(5) of the 
CA Rules with regard to an application for leave to appeal from an interlocutory order or 
judgment made or given by a Justice of the Supreme Court. Under section 11(f) of the CA 
Act such leave can be granted by a Supreme Court Justice or the Court of Appeal as in the 
case of a certification under the proviso in section 21(1) of the CA Act. The appellants in 
Junkanoo had filed a Notice of Appeal against an interlocutory order without obtaining leave. 
The Notice of Appeal was struck out by the Court of Appeal for that reason. In the Judgment, 
which declined to grant leave to appeal the Court of Appeal’s decision to Her Majesty in 
Council, Lord Sumption commented:   

“6. …. They [i.e. the appellants] had not, however, sought 
leave to appeal from Evans J [a Justice of the Supreme 
Court]. Because of Rule 27(5), they were not therefore in 
a position to seek it from the Court of Appeal, unless the 
Court exercised its general power to dispense with 
compliance, which they had no reason to do…”  
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40. The appellant in this appeal has not made an application to a Justice of the Supreme Court for 
certification under section 21(1) of the CA Act. In this regard, she has not complied with rule 
27(5) of the CA Rules and therefore is not in a position to seek certification from this Court.  

41. In view of this conclusion the issue of certification by this Court does not arise and it is not 
necessary to deal with the merits of the appeal.  

42. Accordingly, the appeal is dismissed with costs to the respondent, to be taxed if not agreed.  

 

 
__________________________________________ 
The Honourable Sir Brian Moree, CJ 

 

 

43. I agree.  
__________________________________________ 
The Honourable Mr. Justice Jones, JA 

 

44. I also agree.    
 

__________________________________________ 
The Honourable Madam Justice Bethell, JA 

 

 

 

                                                                       


