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Criminal Appeal- Murder -Bail Application– Appeal against the refusal of Bail- Application for 

extension of time within which to Appeal  

 

On 19 August 2021, Hilton J, heard and refused the applicant’s application for bail for the charge 

of Murder. The applicant applied to the Court of Appeal for an extension of  time within which to 

appeal the learned judge’s decision to refuse bail on the grounds, inter alia, that  the learned judge 

erred in denying the applicant bail because the applicant was on bail for armed robbery, which was 

something that the applicant was never charged or on bail for, that the applicant was a threat to 

public safety and a danger to society, and that the judge erred in his conclusion on the evidence as  

he did not adequately address that the applicant’s electronic monitoring device did not place the 

applicant at the scene of the murder, and that the applicant did not match the description given by 

the sole witness. After hearing the parties, the Court reserved it decision. 

 

Held (Barnett, P concurring): Appeal is allowed. Bail is granted in the amount of $25,000.00 with 

two sureties with the  following conditions imposed: The applicant is to be fitted with an electronic 

monitoring device that is proved to be effectively working. He is to report to the Grove Police 

Station, every Monday, Wednesday, and Friday, before 6:00 p.m. He is to remain in his home 

between the hours of 6:00 p.m. until 7:00 a.m. in the morning. Outside of those hours, he is only 

permitted to leave his home to go to work at the Ivory Plaza, Joe Farrington Road. He is not to 

interfere with any witness, either by himself or through any other person. A breach of any of the 

conditions imposed may render the applicant liable to his bail being revoked. 

per Evans, JA: A judge hearing a bail application cannot simply refuse an application for bail 

merely on the fact that the new offence is alleged to have been committed while the defendant was 

already on bail for a similar offence. There is a requirement for the judge to assess the evidence 

on which the crown intends to rely on the hearing of the new charge. 

 

We must recognize that every individual charged before the Court is presumed innocent until 

proven guilty. We walk a tight rope of having to protect the interest of society and the constitutional 

rights of individuals brought before the Courts. This system only works if all stakeholders do their 

part. As such the Crown is not at liberty to hold information to its bosom and not provide the 

Courts with sufficient information to make proper decisions; nor are they permitted to deprive 

individuals of their liberty based only on suspicion of involvement in criminal activity. 

In all of the circumstances of this case I am of the view that the applicant has good prospects of 

success on the proposed grounds of appeal. The evidence relied on by the Crown does not in my 

view meet the required standard to raise a reasonable suspicion of the commission of the offence 

by the appellant, such as to justify the deprivation of his liberty by arrest, charge, and detention. It 

in any event cannot be described as cogent or strong such as to raise any of the inferences sought 

to be drawn therefrom. 

 

Cordero McDonald v AG SCCrApp. No. 195 of 2016 considered 

Duran Neely v The Attorney General SCCrApp. No. 29 of 2018 considered 

Hurnam v. The State (Mauritius) [2005] UKPC 49 considered 



3 
 

Shaquille Culmer v The DPP SCCrApp. No.141 of 2019 considered 

 

per Barnett, P: This court has on more than one occasion repeated the principle that bail should 

not be denied as a punishment for a crime for which a person has not yet been convicted. This 

principle applies even when the crime is alleged to have been committed whilst a person was on 

bail. The burden is on those opposing the grant of bail to should why there are good reasons to 

deny bail to a person charged with an offence.  

 

The Crown alleges that the applicant is a threat having regard to the fact that this offence was 

committed whilst he was on bail. But the Crown has produced scant evidence to show the basis 

upon which he has been charged. Counsel for the Crown has suggested that there is more 

information in the police file which has not been presented to the Court. Whilst we are not 

unmindful of reasons why some information may not be disclosed at a bail hearing, a Court must 

act on the basis of information presented to the Court. We cannot speculate on what other 

information may be available. I note the observation made by Allen P in Sweeting v Commissioner 

of Police [2013] 1 BHS J No 121 where she said: “It would be a sad commentary on the rules of 

evidence if a person's application for bail could be denied by reason of what some "confidential 

informant" was alleged to have told the police, without any opportunity for the applicant to know 

or test the veracity of what she allegedly told that informant.” Hearsay evidence is admissible on 

a bail applications and the Crown should provide the court sufficient information to show why 

there is a reasonable suspicion that the appellant committed the offence and warrants his pre-trial 

detention. 

 

______________________________________________________________________________ 

  

      J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Milton Evans, JA: 

1. The present matter before us brings to the forefront what has often been described as the 

tension which exists between the rights of an accused person and the interest of society. In 

Hurnam v. The State (Mauritius) [2005] UKPC 49 (15 December 2005) Lord Bingham 

commenced his judgment with these words: 

“In Mauritius, as elsewhere, the courts are routinely called upon 

to consider whether an un-convicted suspect or defendant 

should be released on bail, subject to conditions, pending his 

trial. Such decisions very often raise questions of importance 

both to the individual suspect or defendant and to the 

community as a whole. The interest of the individual is of course 

to remain at liberty, unless or until he is convicted of a crime 

sufficiently serious to justify depriving him of his liberty. Any 

loss of liberty before that time, particularly if he is acquitted or 
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never tried, will inevitably prejudice him and, in many cases, his 

livelihood and his family. But the community has a 

countervailing interest, in seeking to ensure that the course of 

justice is not thwarted by the flight of the suspect or defendant 

or perverted by his interference with witnesses or evidence, and 

that he does not take advantage of the inevitable delay before 

trial to commit further offences”. 

2. The applicant herein was charged with Murder contrary to Section 291(1) (b) of the Penal 

Code, Ch. 84.  It is alleged that sometime on Monday, 12 July 2021 the applicant being 

concerned with others shot and killed Michael Thompson Jr. It is further alleged that on 

that date a light blue coloured Nissan March vehicle with several persons inside approached 

the deceased who was at a car wash in the area of the “Native Yard” on East Street. An 

armed man subsequently came out of the vehicle and shot the deceased to death. 

 

3. The applicant applied for bail for the said offence by way of summons and affidavit filed 

on 19 July, 2021. The respondent filed an affidavit in reply on 10 August, 2021. The 

application was heard before Justice Gregory Hilton on the 12 August, 2021, and the 

decision to not grant bail was delivered on 19 August, 2021. However, the notice of appeal 

was not filed with this Court until the 31 August 2021 and was thus a week out of time. 

 

 

4. Section 8A of the Bail Act provides that: 

“ (1) Where the Supreme Court grants or refuses a person bail, 

or refuses to revoke bail, the prosecution or the person, as the 

case may be, shall have a right of appeal to the Court of Appeal. 

 (2) An appeal shall be filed within two days of the making of the 

decision, the subject matter of the appeal, and pending the 

hearing of an appeal against an order admitting an accused 

person to bail that order shall be suspended.” 

5. It is significant that the Bail Act makes no provision for the extension of the time allotted 

for filing appeal against a decision to grant or refuse Bail. However, in the case of 

Shaquille Culmer v The DPP SCCrApp. No.141 of 2019 this Court (differently 

constituted) Barnett P observed that; 

“14… There is no absolute bar to the court allowing an appeal 

out of time where a statute does not specifically provide for an 

extension of time. Time limits in any statute as well as any other 

statutory provision must be construed in a manner which make 

it consistent with the fundamental right to a fair trial which 

includes the right to an appeal.” 

6. Moree CJ at paragraph 85 opined that: 
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“85. Upon a hearing of an application for an extension of time 

in this case based on the residual power of the court under 

Article 20, the intended appellant would have to establish, inter 

alia, that there are exceptional circumstances, that he personally 

did all he could have to bring the appeal timeously and that 

section 8A (2) of the Bail Act “restricts or reduces his access” to 

the appeal process under section 8A (1) in such a way or to such 

an extent that “the very essence of the right” of appeal is 

impaired.” 

7. For her part Crane-Scott JA observed that: 

“87. … I agree that notwithstanding the absence from section 

8A of the Bail Act of a statutory provision permitting the 

enlargement of time for appeals, the Court of Appeal has 

jurisdiction "in exceptional circumstances" to extend the 

statutory time limit in section 8A (2) where not to do so would 

likely impair an intended appellant's Article 20 right to a fair 

hearing of his bail appeal within a reasonable time.” 

THE ISSUE OF DELAY 

8. In seeking to explain the reasons for the delay in filing the appeal and in an attempt to 

provide the basis for the request that the Court exercise its exceptional jurisdiction the 

applicant deposed in his affidavit as follows: 

“2. That I was charged with Murder on or about July 2021. My 

Attorney Glendon Rolle form the Chambers of Lord Ellor & 

Co., submitted a Bail Application on the 19th July 2021 before 

The Honorable Justice Gregory Hilton. The Matter was heard 

on the 5th of August 2021 and the Crown sought an adjournment 

and was given a date of the 12th August 2021. On the 12" August 

2021 the Bail Application was heard and was given a date of the 

19th August 2021 for the Ruling. I was not present during the 

Ruling date. My Attorney informed me that he was not given 

reasons of the Bail Refusal that the Learned Judge said that he 

would provide a detail Ruling on the following week. My 

Attorney made inquiries as to the written ruling and he notified 

me that the Court is on vacation. My Attorney informed me that 

on Friday 27th August 2021 after 3:00pm he was notified by the 

Court that he can pick up the Ruling from the Court and he did.  

3. That on or about the 31st August 2021 I was provided with the 

Appeal information for my Appeal. 
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4. That the delay in the court receiving my application for 

appeal is not my fault and was (sic) circumstances beyond my 

control. 

5.  I was notified that because of the details for reasons on why 

my Bail was denied was not read and or stated on the 19th 

August 2021 to my Attorney in my absence no fault of my own 

that I was not present. This is why in the interest of justice that 

I am now signing and making this Notice of Application for 

extension of time to appeal.” [Emphasis Added] 

9. The respondent filed an affidavit in response which was sworn by Tommel Roker. In that 

affidavit Roker stated that the applicant has not shown a sufficiently good reason for his 

non-compliance with the Act and further that the respondent believes that the prospects of 

success of the proposed appeal are minimal. 

 

10. During submissions it became clear that the primary reason for the delay in filing the appeal 

was due to the fact that Mr. Rolle felt constrained to wait for the Judge’s reasons for the 

refusal of application for bail. It is clear however, that the applicant had a desire to appeal 

and it appears that he had given instructions that an appeal be lodged. We pointed out to 

Mr. Rolle that he could have filed an appeal within the time frame with the simple ground 

that the judge had failed to provide reasons. The issue then is in the big picture should the 

applicant be penalized for his attorney’s failure to take that step? This must be considered 

against the fact that the learned judge was aware of the two-day constraint on the filing of 

an appeal but notwithstanding that chose to defer providing reasons in the appropriate time 

to facilitate compliance with the two-day time limit. 

 

11. In my view it can be said that the applicant should not be deprived of his constitutional 

right to a hearing of his appeal in circumstances where the trial judge’s failure to provide 

reasons on a timely basis is at the root of the problems resulting in the delay. This however 

does not conclude the matter as I am of the view that if the proposed appeal has no prospects 

of success there would be no utility in granting the extension sought. 

 

 

 

 

PROSPECTS OF SUCCESS. 

12. The learned judge’s decision is not a very long one as his reasoning is what is proposed to 

be challenged on the proposed appeal I will set it out in full as follows: 

“1. The Applicant is charged with Murder which is alleged to 

have occurred on 12th July 2021. 
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 2. The Applicant is a 25 year old Bahamian male with a prior 

conviction for vagrancy in 2017. He was on bail for Armed 

Robbery in an Indictment filed on 19th May 2019 and also on 

bail for Murder (granted by the Court of Appeal in January 

2021) in an Indictment filed on 19th December 2019.  

3. The Applicant is the father of one child and avers that if he is 

granted bail he will be employed as a bar tender.  

4. The Applicant avers that he is innocent of the offence; that he 

is not a flight risk and will not interfere with witnesses and is 

willing to abide by any conditions imposed upon him should he 

be granted bail.  

5. The Applicant also avers that the crown’s case against him is 

weak and that he poses no threat to society and, based on the 

presumption of innocence and his right to liberty, he should be 

granted bail. 

 6. The Respondent also submits that the Applicant should not 

be granted bail. That the evidence against him is strong and 

cogent and as such given the penalty the Applicant will face, if 

he is convicted, he may fail to appear for his trial if he is granted 

bail. 

 7. The Respondent also submits that, having regard to his 

antecedents and the fact that the Applicant was on bail for 

separate serious and similar offences when he was arrested for 

the present offence, the Applicant may commit further offences 

if granted bail and is a danger to society. The Respondent 

submits that in the interests of public safety and order the 

Applicant should not be granted bail.   

8. In determining what is the appropriate decision in this 

application the court has reviewed the relevant provisions of 

theof the Constitution and the relevant sections of the Bail Act 

(as amended) and the case authorities.  

9. In the present application the Applicant is charged with of 

Murder. Although it is a serious offence, it is still bailable. The 

strength of the evidence is relevant to whether the Accused 

would appear for his trial in the sense that one who knows that 

there is a good chance of acquittal is less likely to abscond than 

one who anticipates conviction given the severity of sentence 

attached to the offence of Murder.  
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10. However, it is also accepted that the seriousness of the 

offences is not an independent ground for refusing bail. The 

right to personal liberty is an important Constitutional right 

and an accused (who is presumed innocent) should remain at 

liberty unless it is necessary to refuse bail in order to serve one 

of the ends for which detention before trial is permissible. Each 

case is individual and needs an individual assessment.  

11. The Respondent submits that there is strong and cogent 

evidence against the Applicant. That his Electronic Monitoring 

Device (EMD) placed him in the area where the deceased was 

shot at the time of the shooting; And an eye-witness to the 

shooting in her statement to the police indicated that the shooter 

came out of a blue Nissan march and the Applicant admitted in 

his record of Interview that he owned a blue Nissan March 

which he drove that day.  

12. The Applicant has denied committing the offence and while 

admitting that he drove his blue Nissan March that day avers 

that the E.M.D. did not place him on the street where the 

shooting occurred at the time the deceased was shot. He asserts 

that there is no evidence connecting him to the shooting.  

13. It is not the function of a judge in bail applications to 

determine contested evidential issues and I do not do so in this 

case. However, I do find that the prosecution witnesses 

statements gave the crown sufficient grounds to charge the 

Applicant. [Emphasis Added] 

 

Statutory Framework for grant / refusal of Bail. 

 14. With respect to the exercise of the discretion whether to 

grant or refuse bail, section 4 (2) (c) of the Bail Act (as amended) 

sets out what should be considered. It states: 

“4 (2) Notwithstanding any other provisions of the Act or any 

other Law, any person charged with a Part C offence shall not 

be granted bail unless the Supreme Court or the Court of 

Appeal is satisfied that the person charged: 

a)……………………………………… 

b)……………………………………… 

c) Should be granted bail having regard to all relevant factors, 

including those specified in Part A of the First Schedule and the 

primary considerations set out in subsection (2B).”  
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15. Part A of the First Schedule (insofar as relevant to this 

application) provides:  

PART A In considering whether to grant bail to a Defendant, 

the court shall have regard to the following factors: 

 a) Whether there are substantial grounds for believing that the 

defendant, if released on bail would –  

(i) Fail to surrender to custody or appear at his trial;  

(ii) Commit an offence whilst on bail;   

(iii) Interfere with witnesses or otherwise obstruct the course of 

justice, whether in relation to himself or any other person;  

b) Whether the defendant should be kept in custody for his own 

protection or, where he is a child or young person, for his own 

welfare;  

c)…………………………………………..  

d)………………………………………….. 

e)……………………………………………... 

 f) Whether having been released on bail previously, he is 

charged subsequently either with an offence similar to that in 

respect of which he was released or with an offence which is 

punishable by a term of imprisonment exceeding one year; and 

 g) the nature and seriousness of the offence and the nature and 

strength of the evidence against the defendant;  

16. In expounding upon what is necessary for the court to be 

provided with to properly exercise its discretion in relation to 

paragraph (a) Justice Crane – Scott J.A. at para: 65 of Seymour 

v. D.P.P. SCCr App No. 115 of 2019 stated: 

“65. It is obvious from the above paragraph that the evidence 

which the crown placed before the learned judge in an effort to 

discharge its burden of satisfying the court that the appellant 

should not be granted bail was woefully deficient. Paragraph (a) 

of the First Schedule to the Bail Act places an evidential burden 

on the crown to adduce evidence (i.e. substantial grounds) which 

is capable of supporting a belief that the applicant for bail 

“would”, if released on bail, fail to surrender to custody or appear 

at his trial; commit an offence while on bail; or interfere with 

witnesses or otherwise obstruct the course of justice. The Crown’s 

burden is only discharged by the production of such evidence.”  
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17. In this application there has been nothing adduced by the 

Respondent to cause the court to believe that the Applicant 

would interfere with witnesses or obstruct the course of justice 

if granted bail; And but for the nature and seriousness of the 

offences and the evidence in support of it (which has already 

been considered) nothing else has been put forward to suggest 

that the Applicant will abscond.  

18. This court is also constrained to have regard to the “primary 

considerations” in section 4 (2B) of the character and 

antecedents of the Applicant and the need to protect the safety 

of the public and public order. Section 4 (2B) states: 

“(2B). For the purposes of subsection (2) (c) in deciding whether 

or not to grant bail to a person charged with an offence 

mentioned in Part C of the First Schedule, the character and 

antecedents of the person charged the need to protect the safety 

of the public or the public order and where appropriate, the 

need to protect the safety of the victim or victims of the alleged 

offence are to be primary considerations.” 

 19. In this regard I have found the decision of the Bahamas 

Court of Appeal in the case of Richard Hepburn and The 

Attorney General S.C.Cr. App. No. 276 of 2014 very instructive. 

President of the Court Dame Allen delivering the majority 

decision had this to say in paragraphs 5-11.  

“5. Bail is increasingly becoming the most vexing, controversial 

and complex issue confronting free societies in every part of the 

world. It highlights the tension between two important but 

competing interests: the need of the society to be protected from 

persons alleged to have committed a crime; and the 

fundamental constitutional canons, which secure freedom from 

arbitrary arrest and detention and serve as the bulwark against 

punishment before conviction. 

 6. Indeed, the recognition of the tension between these 

competing interests is reflected in the following passage from the 

Privy Council’s decision in Hurnam v The State [2006] 3 LRC 

370. At page 374 of the judgement Lord Bingham said inter alia: 

“…..the courts are routinely called upon to consider whether an 

unconvicted suspect or defendant shall be released on bail, subject 

to conditions, pending his trial. Such decisions very often raise 

questions of importance both to the individual suspect or 

defendant and to the community as a whole. The interests of the 
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individual is, of course, to remain at liberty unless or until he is 

convicted of a crime sufficiently serious to deprive him of his 

liberty. Any loss of liberty before that time, particularly if he is 

acquitted or never tried, will prejudice him and, in many case, his 

livelihood and his family. But the community has a countervailing 

interests, in seeking to ensure that the course of justice is not 

thwarted by the flight of the suspect or defendant or perverted by 

his interference with witnesses or evidence and that he does not 

take advantage of the inevitable delay before trial to commit 

further offences….”  

20. The Respondent has raised the issue that the Applicant is a 

danger to society and may commit further offences if he is 

granted bail. They submit that due to the multiple serious 

(including murder) charges from previous separate incidents 

and his antecedents including an Armed Robbery conviction in 

2019 support their view that in the interests of public safety and 

public order the Applicant should not be granted bail.  

21. The Applicant has denied that he is a danger to society and 

maintains his innocence with respect to the offence charged.  

22. As earlier detailed section 4 (2B) of the Bail Act enjoins the 

court (in a bail application) to consider the character and 

antecedents of the Applicant and outlines that the need to 

protect the safety of public and public order is to be a primary 

consideration.  

23. Also paragraph (f) of Part A of the First Schedule to the Bail 

Act provides that in considering whether to grant bail to a 

Defendant the court shall have regard to whether (an accused) 

having been released on bail previously is charged subsequently 

with an offence similar to that in respect of which he was 

released………..  

24. In the present state of circumstances in New Providence 

there is an unacceptable high rate of the offence of Murder 

(particularly with the use of firearms) as well as a growing 

culture of vigilantism and an escalation in “apparent” gang 

warfare. This is indicative of a breakdown in public order and 

consequential depreciation in public safety.  

25. I am of the view that there are no conditions that can be 

imposed to militate against the possibility of the Applicant 

committing further offences or indeed in securing the safety of 

the public or the Applicant should he be granted bail.  
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 26. I am of the view that in weighing the competing 

considerations of the presumption of innocence and the right to 

liberty with the need to protect public safety and order (and also 

the safety of the Applicant) that in this case with this particular 

Applicant the right to liberty must give way to the 

accommodation of public safety.  

27. Bail is denied.  

Dated this 19th day of August A.D. 2021.” 

 

DISCUSSION 

13. At paragraph 6 of his affidavit in support of his application, the applicant set out his 

proposed grounds of appeal as follows: 

“6. That I have great prospect of success for my Appeal based 

on my grounds below: 

 i. That the learned judge erred in law by denying bail on the 

ground that this appellant is on Bail for Armed Robbery in an 

indictment filed on 19" May 2021 which was not disclosed to the 

applicant and or the Crown did not draw any information to 

such charges in its Affidavit in Response filed on the 10™ 

August 2021. That the Applicant was NEVER charged for 

Armed Robbery and had NEVER been on Bail for such charges 

which never raised in the hearing. 

ii. That the learned judge erred in law by denying this appellant 

on the ground that he was a threat to public safety and a danger 

to society as there was no evidence to support the same. 

iii. The learned judge erred in law in coming to the conclusion 

that the evidence against the appellant is sufficient grounds. 

iv. The learned judge erred in law by not addressing and/or 

inadequately those oral submissions that the EMD does NOT 

place the Applicant at the scene of the Murder to which the 

Respondents Affidavit can confirm that the applicant was not at 

the place where the Murder occurred based on the report 

produced by Migrafill.  

v. The learned judge erred in law by failing to address the issue 

of the description that ONLY sole witness namely Chimika 

Louis gave “The male that I saw is short, dark ...” which the 

Respondent provided to the Court. 
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vi. The earned judge did not address the effect on the cogency of 

the evidence on the murder charge “It is not the function of a 

judge in bail applications to determine contested evidential issues 

and I do not do so in this case. However, I do find that the 

prosecution witnesses statements gave the crown sufficient 

grounds to charge the Applicant.” whereby the only prosecution 

witnesses gave a statement as to who shot the deceased.  

... 

 9. That the decision to deny bail was unreasonable;” 

14. A review of the aforesaid proposed grounds discloses that the applicant has raised three 

issues for our consideration. These are (1) that the learned Judge relied on a report of the 

applicant’s antecedents which was defective and which also had not been disclosed to the 

applicant or his attorney for their comments during the hearing of the bail application; (2) 

That the evidence lead by the Crown did not support a finding that the applicant was a 

threat to public safety; and (3) that evidence led by the respondent was not cogent and in 

fact did not reveal sufficient grounds for the charges laid against the applicant. 

 

15. There was nothing disclosed from the record which showed that the antecedent report was 

led in evidence and was the subject of submissions during the bail application. Mr. Carroll 

submitted that it formed a part of the judge’s file and he had the right to consider it as a 

part of his deliberation. That may be so but before arriving at any conclusion in reliance on 

the same the judge ought to have asked the applicant whether he accepted the contents of 

the report. In this case the failure to do so is of importance as there appears to be an error 

on the face of the report. 

 

 

16. Mr. Rolle submitted that whereas the learned judge seemed to have accepted the 

Respondent’s assertion that the applicant ‘was on bail for Armed Robbery in an 

Indictment filed on 19 May 2019 and also on bail for Murder (granted by the Court 

of Appeal in January 2021) in an Indictment filed on 19 December 2019’ this 

information was incorrect. The report was produced before us for our review and disclosed 

that the applicant was convicted in the Magistrate Court on the 18 February 2019 for armed 

robbery and was fined $50.00. Further that on the 19 May 2019 he was again charged with 

armed robbery and a Voluntary Bill of Indictment was served on him. 

 

17.  The applicant acknowledges the current murder charge which is the subject of this 

application but continues to deny the armed robbery charges. In these circumstances it is 

unfortunate that the record does not disclose that he was given the opportunity to challenge 

the report during the bail hearing which would have led to an investigation by the trial 

judge. This especially so since the record on its face is defective.  Magistrates have no 

jurisdiction to try and determine a charge of armed robbery. It is therefore clear that the 

applicant could not have been charged and convicted in the Magistrate Court for armed 
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robbery and a fine of $50.00 for such a conviction all point to the defective nature of the 

report. 

 

18. The learned judge’s handling of that issue was unfortunate. However, in as much as there 

is no dispute that the applicant is now before the court on a new murder charge after being 

granted bail in January of this year on another murder charge I would not be prepared to 

find that it was unreasonable for the judge to take that fact into consideration when 

assessing whether the applicant is a potential threat to society. This is consistent with 

paragraph (f) of Part A of the First Schedule to the Bail Act provides that in considering 

whether to grant bail to a defendant the court shall have regard to whether (an accused) 

having been released on bail previously is charged subsequently with an offence similar to 

that in respect of which he was released. 

 

19. It should be noted, however, that a judge hearing a bail application cannot simply refuse 

an application for bail merely on the fact that the new offence is alleged to have been 

committed while the defendant was already on bail for a similar offence. There is a 

requirement for the judge to assess the evidence on which the crown intends to rely on the 

hearing of the new charge. Mr.Carroll submitted that the judge’s responsibility is limited 

to the extent described by this Court (differently constituted) in the case of Cordero 

McDonald v AG SCCrApp. No. 195 of 2016, where at paragraph 34 the Court of Appeal 

notes: 

“34. ... it is not the duty of a judge considering a bail application 

to decide disputed facts or law. Indeed, it is not expected that on 

such an application a judge will conduct a forensic examination 

of the evidence. The judge must simply decide whether the 

evidence raises a reasonable suspicion of the commission of the 

offences by the appellant, such as to justify the deprivation of 

his liberty by arrest, charge, and detention. Having done that he 

must then consider the relevant factors and determine whether 

he ought to grant him bail.” [Emphasis Added] 

 

20. The dicta from Cordero McDonald’s case was accepted in the latter case of Duran Neely 

v The Attorney General SCCrApp. No. 29 of 2018 where Evans JA with whom the other 

members agreed observed as follows: 

“19. I am aware that it is not the purpose of a bail hearing to 

determine the guilt or innocence of an accused. However, in a 

case where the appellant’s submission is primarily that the case 

against him was very weak and not at all cogent as was asserted 

by the respondent it is important that a court hearing the 

application review the evidence available at the hearing. It is a 

well-accepted principle that the serious nature of a charge and 
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the cogency of the evidence is a material consideration when 

determining the proper exercise of the discretion to grant bail.” 

21. The substance of the evidence which the learned judge based his decision is seen in 

paragraphs 11 and 12 of his judgment as follows: 

“11. The respondent submits that there is strong and cogent 

evidence against the Applicant. That his Electronic Monitoring 

Device (EMD) placed him in the area where the deceased was 

shot at the time of the shooting; And an eye-witness to the 

shooting in her statement to the police indicated that the shooter 

came out of a blue Nissan march and the Applicant admitted in 

his record of Interview that he owned a blue Nissan March 

which he drove that day.  

12. The Applicant has denied committing the offence and while 

admitting that he drove his blue Nissan March that day avers 

that the E.M.D. did not place him on the street where the 

shooting occurred at the time the deceased was shot. He asserts 

that there is no evidence connecting him to the shooting.” 

22. The judge’s findings on this issue is then laid out in his paragraph 13 as follows: 

“13. It is not the function of a judge in bail applications to 

determine contested evidential issues and I do not do so in this 

case. However, I do find that the prosecution witnesses 

statements gave the crown sufficient grounds to charge the 

Applicant.” 

23. It is at once obvious that the learned judge did not condescend to indicate what from the 

witness’s statements he found gave the crown sufficient grounds to charge the applicant. 

As such we must work with what is contained in paragraph 11 and 12 of his judgment. In 

assessing the cogency of the evidence, I note the following. (1) The allegation is that the 

Electronic Monitoring Device placed the applicant in the area where the crime was 

committed and at the relevant time. However, the EMD report which was produced to 

support this assertion, could not show that the applicant was ever in the specific area where 

the shooting took place; (2) An eye-witness to the shooting in her statement to the police 

indicated that the shooter came out of a blue Nissan march and the applicant admitted in 

his record of Interview that he owned a blue Nissan March which he drove that day. It is 

to be noted that the eye witness’ description of the person who exited the car did not fit the 

applicant and the crown do not assert that the applicant was the actual shooter; (3). The 

witnesses who saw the blue Nissan March could not provide a licence plate number or any 

identifying marks which could show that the applicant’s vehicle was the same one seen at 

the scene of the shooting. 
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24.  It is clear that on the evidence presented the respondent cannot place the applicant at the 

scene of the shooting nor can they show that the vehicle seen at the scene was his vehicle. 

It follows that they could not show that the applicant was the shooter nor can they show 

that he was in the car which was seen by the witness at the scene of the crime. It is clear 

that the crown may have had sufficient information to question the applicant but in order 

to bring charges with a reasonable chance of success more was needed. 

 

25.  In his submissions Mr. Carroll asserted that the police file contains other information. 

However, whatever that information maybe it does not appear that it was placed before the 

judge as he made no reference to any other evidence. As the authorities show the crown 

has a duty to put before the court the evidence which raises a reasonable suspicion of the 

commission of the offences by the applicant, such as to justify the deprivation of his liberty 

by arrest, charge, and detention. In my view they failed to do so. 

 

26.  We are not unaware of the serious nature of the crime for which the applicant has been 

charged and the prevalence of such offences within this Country. We are also aware that 

this charge has been laid after this Court has previously granted bail to the applicant for a 

similar offence. However, our Country being founded on the principle of the rule of law 

we must recognize that every individual charged before the court is presumed innocent 

until proven guilty. We walk a tight rope of having to protect the interest of society and the 

constitutional rights of individuals brought before the Courts. This system only works if 

all stakeholders do their part. As such the Crown is not at liberty to hold information to its 

bosom and not provide the courts with sufficient information to make proper decisions; nor 

are they permitted to deprive individuals of their liberty based only on suspicion of 

involvement in criminal activity. 

 

27.  It may be that between now and the trial the respondent may be able to organize themselves 

so as to put forward a case with a reasonable chance of success. However as was sated in 

Neely’s case: 

“20. In reviewing the evidence proposed to be led by the Crown 

in this case I was satisfied that it was far from cogent and as 

tacitly accepted by Ms. Delancy non-existent. I could not accept 

that it was fair or just to retain the appellant in custody while 

the Crown sought to put its house in order and obtain the 

evidence which they say they hope to get.” 

28. In addition to the previous matters mentioned the learned judge also found that: 

“25. I am of the view that there are no conditions that can be 

imposed to militate against the possibility of the Applicant 

committing further offences or indeed in securing the safety of 

the public or the Applicant should he be granted bail.” 

[Emphasis Added] 
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29. The judge provided no explanation as to what conditions he considered and why he formed 

the view that none would suffice to meet the required results.  He also did not explain why 

he thought the applicant was in danger and why he needed to be kept in custody for his 

own safety. 

 

30.  In all of the circumstances of this case I am of the view that the applicant has good 

prospects of success on the proposed grounds of appeal. The evidence relied on by the 

Crown does not in my view meet the required standard to raise a reasonable suspicion of 

the commission of the offence by the appellant, such as to justify the deprivation of his 

liberty by arrest, charge, and detention. It in any event cannot be described as cogent or 

strong such as to raise any of the inferences sought to be drawn therefrom. 

 

31.  I find therefore that having regard to the good prospects of success and the reason for the 

delay to not grant the extension sought would deprive the applicant of his right to a trial of 

his appeal and ergo his right to not be deprived of his liberty without sufficient cause. As 

we have heard full submissions on this matter relative to the prospects of success. I would 

also proceed to allow the appeal and grant bail to the applicant. 

 

32. Bail is granted in the amount of $25,000.00 with two sureties with the  following conditions 

imposed: The applicant is to be fitted with an electronic monitoring device that is proved 

to be effectively working. He is to report to the Grove Police Station, every Monday, 

Wednesday, and Friday, before 6:00 p.m. He is to remain in his home between the hours 

of 6:00 p.m. until 7:00 a.m. in the morning. Outside of those hours, he is only permitted to 

leave his home to go to work at the Ivory Plaza, Joe Farrington Road. He is not to interfere 

with any witness, either by himself or through any other person. A breach of any of the 

conditions imposed may render the applicant liable to his bail being revoked. 

 

____________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

 Judgment delivered by the Honourable Sir Michael Barnett, P: 

33. I have read the judgement of Evans, JA.  

 

34. I agree that conditional bail should be granted the applicant. 

 

35. This Court has on more than one occasion repeated the principle that bail should not be 

denied as a punishment for a crime for which a person has not yet been convicted. This 

principle applies even when the crime is alleged to have been committed whilst a person 

was on bail. The burden is on those opposing the grant of bail to should why there are good 

reasons to deny bail to a person charged with an offence. 
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36. In this case, the Crown alleges that he is a threat having regard to the fact that this offence 

was committed whilst he was on bail. But the Crown has produced scant evidence to show 

the basis upon which he has been charged. Counsel for the Crown has suggested that there 

is more information in the police file which has not been presented to the Court. Whilst we 

are not unmindful of reasons why some information may not be disclosed at a bail hearing, 

a Court must act on the basis of information presented to the Court. We cannot speculate 

on what other information may be available.  I note the observation made by Allen P in 

Sweeting v Commissioner of Police [2013] 1 BHS J No 121 where she said: “It would be 

a sad commentary on the rules of evidence if a person's application for bail could be denied 

by reason of what some "confidential informant" was alleged to have told the police, 

without any opportunity for the applicant to know or test the veracity of what she allegedly 

told that informant.” Hearsay evidence is admissible on a bail applications and the Crown 

should provide the court sufficient information to show why there is a reasonable suspicion 

that the appellant committed the offence and warrants his pre-trial detention. 

 

 

37. The Courts are the guardians of the fundamental rights and freedoms contained in the 

Constitution. 

 

38. We must be careful that persons are not deprived of their liberty simply on the basis of 

allegations not supported by evidence.   

 

____________________________________ 

The Honourable Sir Michael Barnett, P 
 

39. I have had the opportunity to read the draft judgement of my brother Evans, JA and the 

concurring judgement of the learned President. 

 

40. I agree with the reasons and disposition of the appeal of Evans, JA as well as the 

sentiments expressed by the learned President. 

 

 

 

____________________________________ 

The Honourable Madam Justice Bethell, 

JA 
 


