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Civil Appeal – Whether a Liquidator is responsible for cost of legal actions personally  

 

On 27
 
June, 2019 Judgment was given in which the Court ruled that the liquidator (as appellant) 

should pay the cost of the appeal. The Respondent sought clarification as to whether the 

Liquidator ought to pay the cost of the action personally. This supplemental judgement is to give 

the sought clarification. 

per Barnett: The company is a legal entity and remains in existence until it is dissolved, the 

action could have and should have been brought by the Liquidator in the name of the company. 

The Liquidator chose not to bring this action in the name of the company. He therefore is liable 

to the Respondent for the costs. 

Re Wilson Lovatt & Sons Ltd [1977] 1 All E.R. 274 considered 

Wright Hassal LLP v Duncan [2012] EWHC 188 (Ch) considered 
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______________________________________________________________________________ 

SUPPLEMENTAL JUDGMENT 

______________________________________________________________________________ 

Delivered by the Honourable Sir Michael Barnett, JA: 

1. This judgment is supplemental to our judgment dated 27 June, 2019 in which we ordered 

that “The Liquidator as appellant should pay the costs of this appeal.” 

2. The Respondent by letter dater dated 23 July, 2019 has suggested that it was unclear 

whether the Liquidator not having obtained the leave of the Court to commence these 

proceedings ought to pay the cost of the said action personally. 

3. This action was not brought by the company. It was brought by the Liquidator, albeit on 

behalf of the company. 

4. Since the company is a legal entity and remains in existence until it is dissolved, the action 

could have and should have been brought by the Liquidator in the name of the company. 

The Liquidator chose not to bring this action in the name of the company. He therefore, is 

liable to the Respondent for the costs.  

5. In Wright Hassal LLP v Duncan [2012] EWHC 188 (Ch) HHJ David Cooke at paragraph 

20 stated the position as follows: 

“The principle developed by the courts that a liquidator is 

personally liable for costs in an action he brings is a rule of 

policy which makes him personally liable for such costs 

notwithstanding that he brings the proceedings as agent for 

the insolvent company, because it is he who imposes on his 

opponent the obligation to incur those costs.” 

6. The basis of the principle was stated by Oliver J in Re Wilson Lovatt & Sons Ltd [1977] 

1 All E.R. 274 at page 285 where he said: 

“I think that a review of the authorities does disclose that a 

clear dichotomy between the case where the liquidator is sued 

and the case where the liquidator initiates proceedings, is 

established, and indeed it seems me to be a perfectly 

reasonable one. I cannot at the moment see why it should be 

contended that a liquidator who takes it on himself to institute 

proceedings, to bring parties before the court, to subject them 

to costs, and as against whom it is quite clearly established that 
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no order for security can be made, should then be entitled to 

plead that he is not responsible beyond the extent of the assets 

in his hands. I can see no reason at all why a liquidator should 

be entitled to an immunity which is not conferred on other 

litigants. A trustee or a personal representative who institutes 

proceedings no doubt has a right to indemnity out of the estate 

which he represents but, if he litigates, he litigates at his own 

risk and so, in my judgment, it should be with the 

liquidator…” [Emphasis Added] 

 

7. Whether the Liquidator is entitled to recover the costs for which he is liable out of the 

assets of the company is a matter to be decided in the winding up proceedings and not in 

these proceedings. 

8. In the winding up proceedings the creditors of the company would be entitled to be heard 

on whether the liquidator should be entitled to recover the costs for which he is personally 

liable out of the assets of the company. 

 

_________________________________________ 

The Honourable Sir Michael Barnett, JA 

 

 

 

__________________________________________ 

 The Honourable Madam Justice Crane-Scott, JA 

  

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

 

 

 


