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Civil appeal – Money lending action - Fraudulent misrepresentation – Negligent 

misrepresentation - Whether respondent fraudulently or negligently induced the appellant to 

enter loan agreement - Whether the appellant required to pay the default interest rate pursuant 

to the Margin Loan Facility Agreement  

The appellant and the respondent entered into a Margin Loan Facility Agreement (the 

Agreement) whereby the appellant, the holder of a brokerage account with the respondent, was 

extended a line of credit up to 50% of the value of the equity held by the respondent on the 

appellant’s behalf. It was a term of the Agreement that if the loan exceeded 50% of the value of 

the securities or if the market fluctuated reducing the value of the holdings a margin call may be 

issued. In such a case the appellant would have to immediately pay the excess or increase the 

value of the securities being held by the respondent within 14 days. If the excess was not paid 

within that period the respondent was entitled to sell the securities to cover the payment. The 

interest rate was to be 4% plus prime which, at the time, was 6%. The Agreement provided that 

in the event of default the interest rate would be 8.25% plus prime.  
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A margin call was issued as the value of the appellant’s securities had dropped therefore the 

respondent notified the appellant that he had an outstanding balance which required immediate 

payment. The appellant paid some of the loan due but refused to pay any further on the grounds 

that he believed the respondent deceived and induced him into entering the Agreement. 

Specifically, he submits that the respondent led him to believe that as a market maker the 

respondent would manage his securities in such a way that he would never have to provide any 

additional funds. The respondent denies that it made such a representation to the appellant and 

sued him for the balance of the funds, together with interest at 14.25% per annum.  

In the court below, the trial judge, having heard the evidence, ordered that the appellant to pay 

the respondent the sum of $86,112.80 together with interest thereon at the rate of 14.25% until 

paid and also ordered that the appellant pay the respondent its costs, to be taxed if not agreed. 

The appellant now appeals that decision.  

Held:  appeal dismissed, decision of the learned judge affirmed. Costs to the respondent, to be 

taxed if not agreed.  

The issues to be determined on appeal are (1) whether the judge was wrong to find that the 

appellant had not made out his claim that he was induced to enter the Agreement between the 

parties by virtue of fraudulent and / or negligent misrepresentation; and (2) whether in awarding 

judgment on the respondent’s claim the judge was right to award interest at 14.25% 

The trial judge did not find that a misrepresentation was made and he provided specific reasons 

for his decision. Clearly, the judge was not satisfied to the requisite standard that 

misrepresentation had taken place. Upon review of his reasoning this Court cannot say that he 

was plainly wrong to have so found. 

Relative to the interest rate the Court finds that the appellant agreed to the terms of the 

Agreement which provided for an interest rate of 8.25% plus prime if the loan was in default. 

That rate would maintain until the account was regularized.  

Bahamasair Holdings Ltd v Messier Dowty Inc (Bahamas) [2018] UKPC 25 applied 

Cowey v Liberian Operations Ltd [1966] 2 Lloyd’s Rep. 45 mentioned 

Owners of Steamship Hontestroom v Owners of Steamship Sagaporack; Owners of Steamship 

Hontestroom v Owners of Steamship Durham Castle [1927] A.C 37 applied  

 

 

 

 

J U D G M E N T 

 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

 

1. This is an appeal from the judgment of His Lordship the Honorable Mr. Justice Neville 

Adderley made on 6 October 2010 in action number 2004/CLE/gen/00483 wherein he 

ordered that the appellant pay to the respondent the sum of $86,112.80 together with interest 
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thereon at the rate of 14.25% until paid; and also that the appellant pay the respondent its 

costs of the said action to be taxed if not agreed. 

 

THE APPEAL 

 

2. The Notice of Appeal was filed on the 16 November 2010 and contained the following 

grounds: 

“1. The Learned Judge erred in fact and in law in finding that 

14.25% was the permissible default rate of interest when all 

the Margin Loan Documents in particular the Promissory Note 

outlined that 10% was to be the default rate of interest; 

 

2. The Learned Judge erred in fact and in law when 

determining the date from which the default rate of interest 

was to apply; 

 

3. The Learned Judge erred in fact when he stated at 

paragraph 20 of his Ruling that ‘these suggestions were not put 

to Mr. Slatter’ when the evidence of the Appellant was that the 

representations would have been made by Anwar Sunderji and 

Mike Anderson thereby displaying a lack of appreciation of the 

evidence of the Appellant; 

 

4. The Learned Judge erred in fact when he misstated the 

evidence of Julian Brown at paragraph 23 of his Ruling; 

 

5. The Learned Judge erred in fact and law in only considering 

fraudulent misrepresentation and not negligent 

misrepresentation as also pleaded by the Defendant; 

 

6. The Learned Judge erred in fact and law in holding that Mr. 

Sunderji and Anderson lack the mental element of deceit 

where there was no evidence given by those persons as to their 

state of mind after the Defendant showed statements made to 

him were false; 

 

7. The Learned Judge erred in fact and in law in concluding at 

paragraph 25 of his Ruling that there was only one reason why 

the Defendant invested as being determinative of the any issue 

on the counterclaim of the Appellant. The Learned Trial Judge 

thereby erred in law and fact in impliedly finding thereby that 

the false representation must be the sole reason for the 

Appellant having entered the agreement; 

 

8. The Learned Judge erred in fact and in law in his findings at 

paragraph 28 of his Ruling in that:- 
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i) The failure of the Plaintiff to give full discovery in the 

circumstance could only have been and was only 

discovered at the trial during cross examination; and 

 

ii) The fact that the contents of the documents were 

computer generated without intervention of the human 

mind was only discovered at the trial during cross 

examination. 

 

9. The Learned Judge erred in fact and in law in finding no 

negligence on the part of the Plaintiff in light of the evidence of 

Julian Brown that following on the events of 9/11 the portfolio 

should have been reviewed constantly and consistently and the 

fact that the Margin Loan Documents call for such review and 

the lack of evidence on behalf of the Respondent that this had 

occurred and; 

 

10. The Judge erred in fact in finding that the Defendant has 

experience in trading”. 

 

3. Although the appeal was filed since 2010 for reasons that are unclear, save that it seems that 

attempts were made to resolve the matter between the parties, the matter was not heard by us 

until 31 October 2019. At the close of submissions we reserved our decision and promised to 

provide a written judgment which we do now.  

 

BACKGROUND FACTS 

 

4. The background facts relative to the matter before the lower Court were outlined by the 

learned judge in his judgment as follows: 

 

“1. This is a claim for $74,387.27 plus interest being the 

balance of a loan claimed due. The defendant, a cardiologist, 

refuses to pay the balance and counterclaims for damages for 

misrepresentation, or alternatively negligence. 

 

2. The plaintiff is a company registered in The Bahamas which 

provides banking, investment and divers financial services 

including the maintenance of brokerage accounts containing 

securities (equities) for clients. 

 

3. The defendant held a brokerage account with the plaintiff 

containing equities valued at B$329,751.00, and the plaintiff 

agreed to make a Margin Loan Facility to the defendant for up 

to 50% of that amount, namely B$164,875.50. 
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4. The Margin Loan documents comprised: 

 

(i) a Line of Credit Agreement 

(ii) a Promissory Note 

(iii) an Authorization to Hold Funds 

 

5. It was a term of the Line of Credit Agreement that the loan 

amount would not be allowed to exceed 50% of the value of the 

equities and if it did, the plaintiff (sic) would have to pay the 

excess within 14 days. If the excess was not paid the plaintiff 

could sell securities as it deemed necessary. 

 

6. At the date of the loan agreement, 17 February 2000, the 

Bahamian economy was booming and the securities were 

tradable at the stated value. Then came the terrorist attack in 

New York City in the United States of America on 11 

September 2001. Thereafter the securities market in The 

Bahamas declined significantly and so did the value of the 

equities in the brokerage account. 

 

7. By letter dated 4 October 2002 the plaintiff informed the 

defendant that the securities had so declined in value that he 

was only eligible for a facility of B$98,111.25 by which time he 

had an overdraft of $179,773.04. The plaintiff informed him 

that either he had to increase the amount of securities in the 

brokerage account or pay the sum of B$81,661.79 to bring the 

loan down to 50% of the security value. 

 

8. The defendant paid some of the loan due but has refused to 

pay any further sum on the ground that the plaintiff deceived 

him into entering into the agreement by representing that it 

was a market maker and would so manage his securities in his 

brokerage account that he would never have to provide any 

additional funds to secure his loan facility. 

 

9. The plaintiff denies this and now sues for the balance of 

funds claimed due together with interest thereon at the rate of 

14.25% per annum”. [Emphasis added] 
 

5. The appellant filed his Defence and Counterclaim on 13 September 2004. As the pleadings in 

this matter played a pivotal role in the submissions before us I have set out the terms of the 

Defence and Counterclaim in full as follows: 

  

“DEFENCE 

 



6 
 

1. Save as hereinafter expressly admitted each and every 

allegation in the Statement of Claim herein is denied as if set 

out and traversed seriatim. 

 

2. The Defendant admits paragraph (1) of the Statement of 

Claim herein and will aver that in addition to the provision of 

banking and investment services the Plaintiff at all material 

times held itself out to be a Market Maker and thus ready to 

purchase and sell Bahamian securities with a firm ask and bid 

price during any trading day. Further, the Defendant will aver 

that the Plaintiff is and was at all material times a member of 

the Fidelity Group of Companies and that British American 

Bank (1993) Limited at all material times was also a member 

of the said group. Accordingly, the Plaintiff will aver that by 

virtue of its membership the Plaintiff knew or ought to have 

known of the illiquidity of British American Bank (1993) 

Limited and its shares which comprised part of the securities 

pledged under the loan agreement made between the Plaintiff 

and Defendant. 

 

3. The Defendant admits paragraph (2) of the Statement of 

Claim and will aver that the Defendant was also a client of the 

Plaintiff by virtue of a Brokerage and Custodian Agreement 

dated 17th February 2000. 

 

4. The Defendant admits paragraph (3) of the Statement of 

Claim but will aver that in addition to the Line of Credit 

Agreement, Promissory Note and Authorisation to Hold 

Funds; a Margin Loan Facility Agreement between the 

Plaintiff and the Defendant is and was at all material times a 

component of the said loan agreement. The Defendant will 

therefore refer to the said Margin Loan Facility Agreement at 

the trial for the full terms and effect of the said loan 

agreement. 

 

5. In order to induce the Defendant to enter into the said loan 

agreement the employees and or agents of the Plaintiff orally 

represented to the Defendant that the loan agreement involved 

a maximum risk of 50% -100% of the value of his securities 

portfolio and no more as the securities would be sold or bought 

by the Plaintiff in its capacity of Market Maker in order to 

repay the loan. 

 

6. In reliance upon the Plaintiff’s representation referred to in 

paragraph (4) of the Defence the Defendant entered into the 
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said loan agreement and pledged several securities to the 

Plaintiff. 

 

7. In fact the Plaintiff is not and was not at all material times a 

Market Maker, nor were the securities pledged liquid as 

misrepresented or at all. 

 

8. The said representation was made fraudulently, in that the 

Plaintiff knew that it was false or made it recklessly, not caring 

whether it was true or false. 

 

9. The Defendant admits paragraph (4) of the Statement of 

Claim and will aver that any amount found to be due and 

owing at that time or at all under the said loan agreement was 

due and owing as a result of a breach of duty and or negligence 

on the part of the Defendant. 

 

PARTICULARS 

 

i. Failing to prudently and properly manage and dispose 

of the securities pledged under the agreement; 

 

ii. Failing to dispose of the pledged securities during 

their liquidity devaluation or at all; 

 

10. The Defendant admits paragraph (5) of the Statement of 

Claim and will aver that the facts alleged by the Plaintiff 

evidences the breach of the Plaintiff. 

 

11. The Defendant admits paragraphs (6) — (9) inclusive of the 

Statement of Claim. 

 

12. The Defendant denies the allegation contained in 

paragraph (10) of the Statement of Claim and puts the Plaintiff 

to the strict proof thereof. 

 

13. As to the particulars pursuant to Order 73, Rules of the 

Supreme Court, the Defendant does not admit that the 

Bahamian Prime rate of interest at the material time was 

10.25% and puts the Plaintiff to strict proof thereof. 

 

14. The Defendant refers to paragraphs (11) - (12) inclusive 

and denies that the Plaintiff is entitled to interest at an annual 

rate of 14.25% or a per diem rate of 0.03904% or pursuant to 

Section 3 of the Civil Procedure (Award of Interest) Act, 1992 

or at all and puts the Plaintiff to strict proof thereof. 
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15. By reason of the matters hereinbefore alleged the 

transaction between the Plaintiff and the Defendant was harsh 

and unconscionable. 

 

16. The Plaintiff calculated that the profits to be made from the 

transaction with the Defendant would be likely to exceed the 

damages at risk, if any. 

 

COUNTERCLAIM 

 

17. The Defendant repeats the Defence herein. 

 

18. By reason of the Plaintiff’s said breach of duty and or 

negligence and or fraudulent misrepresentation the Defendants 

have suffered loss and damage on the sale of the securities 

pledged to the Plaintiff. 

 

AND the Defendant claims:- 

 

i. Damages for negligence and or breach of contract; 

 

ii. Damages for fraudulent misrepresentation; 

 

iii. Relief pursuant to Section 3 of the Moneylenders Act; 

 

iv. Exemplary damages; 

 

v. Interest; 

 

vi. Further or other relief. 

 

Dated the 13th day of September, A. D., 2004” [Emphasis 

added] 
 

6. The respondent filed a comprehensive Reply to the Defence and Counterclaim and, again, I 

set it out in full due to the significance of the same. It was in the following terms: 

  

“REPLY 

 

1. Save insofar as it consists of admissions or save as 

hereinafter appears, the Plaintiff joins issue with the 

Defendant on his Defence. 

 

2. As to paragraph 2 of the Defence, the Plaintiff admits that it, 

was a market maker in accordance with the generally accepted 
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term in The Bahamas to wit: an intermediary that facilitated 

the trading of shares in the local market. This did not include 

any obligation to purchase shares from the seller. The market 

maker service was one of several facilities provided by the 

Plaintiff. The Plaintiff will aver that it was not a term or 

condition of the loan agreement that the Plaintiff would act as 

a market maker. The Plaintiff admits that it and British 

American Bank (1993) Limited (hereinafter “British American 

Bank”) were at all material times members of the Fidelity 

Group of Companies. The Plaintiff denies that it knew or 

ought to have known of the illiquidity of British American 

Bank insofar as same was not disclosed to it nor placed in the 

public domain at or around the time the loan agreement was 

entered. The Plaintiff avers that whilst it and British American 

Bank were and are members of the Fidelity Group of 

Companies, it is a distinct legal entity from British American 

Bank and is not privy to its internal information. The 

Plaintiff’s management and operation are separate and apart 

from that of British American Bank. 

 

3. Paragraph 3 of the Defence is admitted. 

 

4. As to paragraph 4 of the Defence, the Plaintiff denies that a 

Margin Loan facility Agreement between the Plaintiff and the 

Defendant is and was at all material times a component of the 

loan agreement and puts the Defendant to strict proof thereof. 

 

5. As to paragraph 5 of the Defence, the Plaintiff denies that it 

induced the Defendant to enter the loan agreement by 

representing orally or otherwise that the same involved a 

maximum risk of 50 percent to 100 percent of the value of the 

Defendant’s portfolio and no more as securities would be sold 

or bought to repay the loan. The Plaintiff will rely on the 

following facts: 

 

(a) The loan agreement consisted of (1) a Line of Credit 

agreement, (2) a Promissory Note and (3) an 

Authorisation to Hold Funds that were all written 

documents signed by the Defendant. Any oral 

representations made by the Plaintiff’ to the Defendant 

were bonafide and were reflected in the written terms of 

the loan agreement that entailed allowing the Defendant 

to take advantage of a generous loan facility as he saw 

fit and for his own benefit. 
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(b) The Line of Credit agreement states that ‘At no time 

will the existing loan amount be allowed to exceed the 

amount noted above, or an amount equivalent to 50% 

of the market value of the equities and other assets of 

the loan exceed these limits, and should such excess not 

be repaid within a period of 14 days immediately after 

having been advised in writing that such excess has 

occurred, Fidelity will sell such shares as it deems 

appropriate, at its sole discretion and at the cost of the 

borrower, to bring the loan within the agreed upon 

limits.’ 

 

(c) At the time of the loan agreement the loan principal, 

that is the sum of $164,875.50, represented 50 percent of 

the value of the Defendant’s shares held on account at 

the Plaintiff that is $329,751.00. Accordingly, the terms 

of the agreement were such that if the total value of the 

Defendant’s shares dropped below $329,751.00 thus 

making the loan of $164,875.50 equivalent to more than 

50 percent of his total share value, the Plaintiff was 

entitled to recover the difference so that the loan would 

become the equivalent of 50 percent of the lower total 

value. The loan agreement provides that the Plaintiff 

has the option to sell the Defendant’s shares in order to 

recover any balance owed. In addition, the Plaintiff has 

the option of recovering the liquidated sum pursuant to 

the said Promissory Note. The Plaintiff has chosen to 

recover the liquidated sum because the share value is 

insufficient to satisfy the sums outstanding and the 

Plaintiff has been unable to sell the Defendant’s shares. 

 

6. The Plaintiff does not admit paragraph 6 of the Defence and 

puts the Defendant to strict proof thereof. 

 

7. As for paragraph 7 of the Defence, the Plaintiff denies that it 

was all material times a market maker. Paragraph 2 herein is 

repeated. The securities pledged by the Defendant were 

tradable at the time the loan agreement was entered on the 1
st
 

February, 2000 to the best of the Plaintiffs knowledge due to a 

booming economy and high investor confidence at the time. 

The Defendant’s securities remained relatively liquid until the 

terrorist attack in New York City, in the United States of 

America, on the 11
th

 September, 2001 after which the securities 

market in The Bahamas declined significantly. The resultant 

lack of confidence amongst investors along with the declining 

value of the securities made the Defendant’s securities difficult 
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to sell notwithstanding the Plaintiff’s most earnest efforts. 

Even if the Plaintiff had sold the securities, the proceeds would 

not have been sufficient to satisfy the sums outstanding under 

the loan agreement. 

 

8. The Plaintiff denies paragraph 8 of the Defence. 

 

9. As to paragraph 9 of the Defence, the Plaintiff denies that it 

is in breach of any duty as alleged in the Defence or at all. The 

Plaintiff further denies that it was negligent as alleged in the 

Defence or at all. By letter dated the 4th October, 2002 from 

Mr. Michael Anderson and Ms. Disa Campbell of the Plaintiff 

the Defendant was advised that he had an outstanding balance 

in the sum of $81,661.79. He was given 14 days to rectify the 

position otherwise the Plaintiff would begin selling his 

securities. By letter dated the 6th March, 2003 Mr. Anderson 

and Ms. Ursula Rolle of the Plaintiff informed the Defendant 

that they had commenced liquidating the portfolio but the 

value of the shares were insufficient to satisfy the outstanding 

loan balance therefore he would be required to pay any 

remaining debt in cash. As at the 6th March, 2003 the total 

value of the shares held on account was $81,900.00 whereas the 

total sum owing was $94,526.89. The Plaintiff endeavored 

without success to sell the Defendant’s shares because of the 

lack of confidence amongst investors and by letter dated the 

27th November, 2003 Ms. Velma Miller and Mr. Anderson of 

the Plaintiff, requested that the Defendant deposit a cheque in 

the sum of $94,595.41 to satisfy the outstanding balance 

 

10. As to paragraph 10, the Plaintiff denies that the facts 

alleged in the Statement of Claim evidences any breach on its 

part but instead serve to show the breach of contract by the 

Defendant in his failure to pay the sums owed to the Plaintiff 

as a result of him allowing his loan to exceed the amounts 

stated in the loan agreement. 

 

11. As to paragraph 13, the Plaintiff never stated that the 

Bahamian prime rate was 10.25 percent. The interest rate 

pursuant to the loan agreement was the Bahamian prime rate 

plus 4 percent that was calculated on the principal. After the 

outstanding sum became due, the Plaintiff by the said letters 

dated the 4th October, 2002 and the 6th March, 2003 advised 

the Defendant that the interest rate would be 14.25 percent per 

annum that was charged on his overdraft balance which he 

failed to satisfy. 

 



12 
 

12. As to paragraph 15, the Plaintiff denies that transaction 

between it and the Defendant was harsh and unconscionable. 

The Plaintiff granted a loan facility to the Defendant and made 

him fully aware of the terms thereof to which he fully agreed 

by signing the loan agreement documents. When sums became 

due, the Plaintiff gave the Defendant ample notice and duly 

advised him of what course they would take to recover the 

sums owing under the loan agreement. The Plaintiff’s conduct 

was well within the parameters of its contractual rights and 

good conscience. 

 

DEFENCE TO COUNTERCLAIM 

 

13. The Plaintiff denies it was in breach of fiduciary duty or 

negligent and or made fraudulent misrepresentations to the 

Defendant as alleged in the Counterclaim or at all. 

 

14. Save as herein expressly admitted the Plaintiff denies each 

and every allegation in the Counterclaim as if set out and 

traversed seriatim. 

 

15. In the premises it is not admitted that the Defendant has 

suffered the alleged or any loss and damage and it is denied 

that any loss and damage suffered by the Defendant was 

caused by the matters complained of”. [Emphasis added] 

 

EVIDENCE LED AT TRIAL 

 

7. The respondent relied at trial primarily on the evidence of David Slatter and Velma S. Miller 

both employees of the respondent Company. The learned judge assessed their evidence as 

follows: 

 

“10. Mr. David Slatter gave evidence that at the material time 

he was a broker responsible for seeing clients to open 

brokerage accounts and Loan Margin Facilities. He recalls 

seeing the defendant once at which time he would have 

discussed the structure of the facility and seen to the execution 

of the margin loan documents. He cannot remember in detail 

the discussion with the defendant but categorically states it 

would not have been the giving of investment advice because he 

was prohibited by the terms of his employment from doing so. 

This was not challenged by the defendant. It is to the credit of 

the defendant, that during the course of cross examination he 

appeared to instruct his counsel to withdraw the suggestion 

that Mr. Slatter had given him investment advice, which 

counsel in fact withdrew. Mr. Slatter stated that the opening of 
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a brokerage account was the first step to obtaining a Margin 

Loan Facility and that the power to sell the shares pursuant to 

the terms of the Line of Credit Agreement was contained in the 

Brokerage Agreement. 

 

11. Mrs. Velma S Miller’s and Mr. Slatter’s evidence 

concurred that only three documents were signed in connection 

with the transaction. She stated that the rate of interest on the 

facility was 4% plus the prime rate which was 6% until about 

2008, and the default rate was 8.25% plus prime which came 

into effect after the “margin call” or demand by the 4 October, 

2002 letter. The penalty rate continued until the defendant 

either rectified the shortfall of the value of the security by 

infusing cash into the brokerage account or providing 

additional security which would increase the value of the 

brokerage account to twice the amount of the loan”. [Emphasis 

added] 

 

8. The respondent also called in support of its case Mr. Julian Brown who was declared by the 

Court to be an expert. The learned judge noted that Mr. Brown: 

 

“21. …is the Chief Executive Officer and Director of 

Benchmark (Bahamas) Ltd, a public company listed and 

trading on The Bahamas International Stock Exchange 

(BISX), and president and director of a class one broker/dealer 

company registered by the Securities Commission of The 

Bahamas. He also had other relevant experience and 

qualifications in the area of finance and trading in securities”. 
 

9. In summarizing the evidence given by Mr. Brown the learned judge noted as follows: 

 

“22. He explained that a margin loan in relation to securities is 

used as a method of financing leveraged purchases and short 

selling. Eligible securities may be used as collateral against 

which funds can be borrowed to buy or short sell securities. If 

market fluctuations reduce the value of the holdings a “margin 

call” may be issued requiring immediate repayment of the 

amount borrowed either by additional assets deposits or the 

liquidation of existing securities. 

 

23. He described that a market maker was both a broker and 

an agent for the sale and purchase of securities and that the 

market maker had no obligation to purchase securities. In the 

selectively illiquid market in The Bahamas, the role of the 

market maker is now one of a facilitator (or agent) rather than 

a dealer”. 
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10. The appellant provided a Witness Statement and also gave evidence at trial but called no 

witnesses. The appellant’s witness statement which was relatively brief was in the following 

terms: 

 

“1. I am a Cardiologist employed by the Ministry of Health 

and the Bahamas Heart Center.  

 

2. I confirm that I had entered into a loan agreement with the 

Plaintiff to borrow the sum of $164,875.50 on or about 17
th

 

February, 2000. The loan agreement consisted of four 

documents (1) Line of Credit Agreement (2) Promissory Note 

(3) Authorization to Hold Funds and (4) Margin Loan Facility 

Agreement. 

 

3. I opened a Brokerage Account with Fidelity on 17th 

February, 2000 into which I transferred a number of shares 

which were used as security for the loan. 

 

4. That the terms of the facility were that ‘the facility will be 

available for drawn-down, in one or more installments, for a 

period of one year from the date of signing of documentation. 

The facility, including any interest accrued thereon, will be 

repayable in full at the end of year one, unless renewed at the 

sole discretion of the Lender’. 

 

5. That there was a charge of 1% of the amount of the loan 

annually, due to a minimum fee of $100.00. The Covenants of 

the loan were that ‘at no time will the existing loan amount be 

allowed to exceed the amount noted above, (164,875.50) or an 

amount equivalent to 50% of the market value of the equities 

and other assets and funds being held as security against the 

facility. Should the amount of the loan exceed these limits, and 

should such excess not be repaid within a period of 14 days 

immediately after having been advised in writing that such 

excess has occurred, Fidelity will sell such shares as it deems 

appropriate, at its sole discretion and at the cost of the 

borrower, to bring the loan within the agreed upon limits’. 

 

6. That several representation (sic) were made to me by the 

Plaintiff 

 

i. That in accordance with the Promissory Note the loan 

amount would not exceed 50% of the market value of 

the shares held against the loan and that if the loan 

amount did exceed that limit the Plaintiff would sell the 
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necessary shares to bring the loan within the agreed 

upon limits; 

 

ii. That the Promissory Note superseded the Line of 

Credit Agreement; 

 

iii. That I was at risk to lose only 50% of the shares on 

account with the plaintiff as the loan was only secured 

by 50% 

 

7. That the contents of this Witness Statement are correct and 

true to the best of my information and belief”. 

 

THE ISSUES BEFORE THE TRIAL JUDGE 

 

11. In his written submissions before the court below counsel for the respondent identified the 

issues to be determined in the claim against the appellant as follows: 

 

“4. The Plaintiff contends that the principle issues are as 

follows: 

 

(1) Did the Plaintiff misrepresent, fraudulently or 

otherwise, that the Defendant was at risk to lose only 50 

to 100 percent of the shares he had on account with the 

Plaintiff; 

 

(2) Did the Plaintiff misrepresent that it was a market 

maker; 

 

(3) Did the Plaintiff breach its duty to the Defendant or 

was it negligent as a securities broker in managing the 

Defendant’s securities portfolio? 

 

(4) Was the Defendant bound by the terms of the loan 

agreement? 

 

(5) Did the amount borrowed by the Defendant from 

the Plaintiff exceed an amount equivalent to 50 percent 

of the market value of his securities held with the 

Plaintiff contrary to the loan agreement? 

 

(6) Did the Defendant make any payments to Plaintiff so 

as to reduce the amount he borrowed to a sum equal 50 

percent of the market value of his said securities? 
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(7) Does the Defendant owe the Plaintiff $74,387.27 as at 

the 30th March, 2004 plus interest?” 

 

FINDINGS BY THE TRIAL JUDGE 

 

12. It is clear that the trial judge determined that the plaintiff (now respondent) had “instituted 

proceedings as a moneylender’s action under Orders 73 and 77 of the Rules of the 

Supreme Court”. Further that the Defence and Counterclaim related to a claim that the 

respondent had been guilty of either fraudulent or negligent misrepresentation. This is the 

basis on which he approached the claim and his findings are reflected as follows: 

 

“14. With respect to the alleged fraud, claimed by the plaintiff, 

Mr. Munroe correctly cited Derry v Peek (1889) 14 app. Cas. 

337 as the standing authority on common law fraud or 

fraudulent misrepresentation. As stated by Lord Hershell at 

376: 

 

‘First, in order to sustain an action of deceit, there must 

be proof of fraud and nothing short of that will suffice. 

Secondly, fraud is proved when it is shown that a false 

representation has been made (i) knowingly, (ii) without 

belief in its truth, or (iii) recklessly, careless whether it 

be true or false. Although I have treated the second and 

third as distinct cases, I think the third is but an 

instance of the second, for one who makes a statement 

under such circumstances can have no real belief in the 

truth of what he states. To prevent a false statement 

from being fraudulent, there must, I think, always be an 

honest belief in its truth.’ 

 

15. The burden of proof is on the (sic) he who alleges and the 

standard is not the usual standard on a balance of probability. 

It depends on the gravity of the allegations. The standard is set 

forth in Hornal v Neubeger Products Ltd [1957] 1 QB 247 

approved by the Privy Council in Brazier v Bramwell 

Scaffolding (Dunedin) Ltd [2001] UKPC 59. 

 

16. In Hornal which was a fraud case Denning L J at p.258 in 

reviewing the trial judge’s decision said the following: 

 

‘Nevertheless, the judge having set the problem to 

himself, he answered it, I think, correctly. He reviewed 

all the cases and held rightly that the standard of proof 

depends on the nature of the issue. The more serious the 

allegation, the higher is the degree of probability that is 
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required. But it needs not, in a civil case, reach the very 

high standard required in a criminal case...’ 

 

THE MISREPRESENTATION 

 

17. In his witness statement the defendant claims that the 

following representations were made by the plaintiff: 

 

“(i) that in accordance with the Promissory Note the 

loan amount would not exceed 50% of the market value 

of the shares to bring the loan within the agreed limits; 

 

(ii) that the Promissory Note superseded the Line of 

Credit Agreement; and 

 

(iii) that he was at risk to lose 100% of the shares on 

account with the plaintiff as the loan was secured by the 

said 100%.” 

 

18. This was an expansion on what was pleaded. The defendant 

had pleaded in the Defence that the representation made was 

that the loan agreement involved a maximum risk of 50% - 

100% of the value of his securities portfolio and no more as the 

securities would be sold or bought by the plaintiff in its 

capacity of Market Maker in order to repay the loan. 

 

19. The defendant states that he reached that understanding in 

conversations with one of the three principals of British 

American Bank Mr. Anwar Sanderji who had previously 

invited him to purchase five per cent of the now dissolved 

British American Bank for $300,000.00. He had supplied the 

$300,000.00 but the transaction was reversed by the Central 

Bank of The Bahamas, because he was not an institutional 

investor. Upon the invitation of Mr. Sanderji, he subsequently 

invested part of the funds in the plaintiff which was the 

successor of British American Bank. He did not state that a 

particular representation was made to him, but he did say that 

his understanding was as stated in paragraph 17 above, that 

his borrowings had to stay within the 50% margin of the value 

of the securities, and if the value dropped he had to make a 

cash injection or add more securities, but would not be obliged 

to pay anything beyond that. 

 

 20. These suggestions were not put to Mr. Slatter who saw the 

defendant at the time of the application and witnessed the 

signing of the Margin Loan Facility documents. 
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… 

 

Conclusion 

 

 24. There is not sufficient evidence that the representations 

claimed were made by or on behalf of the plaintiff, or if they 

were that the person making them did not believe that they 

were true, or was reckless as to whether they were true or not. 

 

25. Furthermore, there is no evidence that such representation 

induced the defendant to enter into the Margin Loan Facility 

Agreement. In fact on the evidence of the defendant he entered 

into the loan agreement primarily because the other 

transaction had fallen through and he continued to want to 

invest with the successor to British American Bank. He had 

built up a portfolio of shares over the years and kept personal 

custody of the security certificates prior to using them to open 

a brokerage account with the plaintiff, so he was not new to 

securities trading. 

 

26. While I have assessed the defendant to be a credible 

witness, and have no reason to believe that he did not 

understand whatever was said as constituting the 

misrepresentation which he claims, there is no supporting 

evidence that the misrepresentation was in fact made. If such a 

representation was made one would have expected a written 

indemnity to that effect in favour of the defendant in the 

margin loan documents, and having regard to the 

demonstrated intellectual acumen of the defendant I would 

have expected him to insist upon it at the time. To the contrary, 

there is full indemnity in favour of the plaintiff, not the 

defendant, contained in the Authorization to Hold Funds 

against ‘all demands, claims, liabilities, losses, costs and 

expenses whatsoever.., arising in relation to or out of the 

account or any instructions for payments made pursuant 

hereto.’ 

 

27. Such evidence as was adduced by the defendant or elicited 

in cross examination was insufficient to establish on a balance 

of probability negligence on the part of the plaintiff or any loss 

to the defendant caused thereby. The court accepts the 

evidence of Ms. Velma Miller in relation to the statement of 

accounts between the parties. 
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28. In his closing written submissions Mr. Munroe raised inter 

alia some technical and evidential objections which were not 

raised at the trial and others which could have been resolved at 

the interlocutory stage by discovery and requests for further 

and better particulars over the more than five-year duration of 

the trial. None of them in my view are of sufficient gravity to 

affect the outcome of this case. 

 

RULING 

 

29. For the reasons given I find that the plaintiff has proved its 

case on a balance of probability. I dismiss the defence and 

counterclaim. 

 

30. The defendant shall pay to the plaintiff the sum of 

$86,112.80 together with interest thereon at the rate of 14.25% 

pursuant to agreement until paid, and costs to be taxed if not 

agreed”. [Emphasis added] 

 

DISCUSSION AND FINDINGS 

 

13. It is in this context that the current appeal arises. The appellant’s written submissions were 

filed on 23 June 2011 and were not amended for the hearing before us. In those submissions 

the case for the appellant was a denial of the “plaintiff’s allegations” and in return he put 

forward a claim for damages for negligence/or breach of contract, fraudulent 

misrepresentation, exemplary damages and interest. He also alleged that the respondent had 

held itself out to be experts/professionals and therefore he had relied on their judgment when 

managing his portfolio.  

 

14. However, in his submissions before us Mr. Munroe, QC focused his attention on challenging 

the finding of the learned judge that the defence of fraudulent and/or negligent 

misrepresentation was not made out. The learned judge in his judgment notes that the 

appellant at trial, during the course of cross-examination, appeared to instruct his counsel to 

withdraw the suggestion that Mr. Slatter had given him investment advice, and counsel in 

fact withdrew that suggestion. The appellant did not dispute this finding before us. It follows 

that the claim for negligence, and or breach of contract which was alleged in the pleadings, 

has no footing. 

 

15. As noted the Notice of Appeal contained ten (10) grounds. However, an analysis of the 

submissions shows that the issues to be determined on this appeal are (1) whether the judge 

was wrong to find that the appellant had not made out his claim that he was induced to enter 

the Agreement between the parties by virtue of fraudulent and / or negligent 

misrepresentation; and (2) whether in awarding judgment on the respondent’s claim the judge 

was right to award interest at 14.25%. 
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FRAUDULENT AND/OR NEGLIGENT MISREPRESENTATION 

 

16. In articulating the appellant’s case Mr. Munroe noted: 

 

“The nature of this dispute was there was a margin loan 

facility agreement that was granted. The case for the appellant 

was that he dealt with Anwar Sunderji from the respondent, 

who was never called as a witness. Certain references were 

made to him by Mr. Sunderji.  That as a result, he went in.  He 

signed a number of documents. The representation was that he 

had at risk his share portfolio and that the bank would manage 

it in a particular fashion”.  

 

Counsel acknowledged, however, that there was nothing in writing which embodied the 

alleged representation. 

 

17. Mr. Munroe submitted however, that although the representation was not made in writing 

there were documents, which gave credence to the said assertion by the appellant. Firstly, he 

contended that the documents the appellant signed included a power of attorney for the bank 

to sell shares without any further reference to him. Secondly, there was an indemnity, which 

according to Mr. Munroe was in terms of the respondent acting as agent for the appellant. 

This he says was because the appellant had given the respondent the power of attorney and it 

was the Power of Attorney which was the subject matter of that indemnity. 

 

18. Counsel argued that the Power of Attorney signed by the appellant for the bank was intended 

to do exactly what he said was represented they would do, which was to sell the shares 

without any further reference to him. Thus, he concludes it was wrong for the judge to find 

that there was no supporting evidence that the misrepresentation was in fact made. 

 

19. Mr. Munroe contends that there were two other errors in the learned judge’s assessment of 

the evidence which makes his findings unreasonable. Firstly, he notes that the judge was 

wrong when he arrived at the conclusion that he did not believe that the margin loan facility 

existed. Secondly, he submitted that the learned judge was wrong to place significance on the 

fact that Mr. Slatter was not questioned relative to the representation allegedly made to the 

appellant. Counsel contended that these considerations affected the reliability of the judge’s 

decision and led him into error. 

 

20. Mr. Parker for the respondent submitted that the appellant’s Notice of Appeal contains no 

basis for an appellate court overturning the trial judge’s discretion. Counsel submitted that 

the appellant did not properly plead a case of fraudulent or negligent misrepresentation 

against the respondent. He notes that the particulars of negligence, which are stated in the 

Counterclaim do not relate to any alleged misrepresentations. He argues however, that in any 

event, at paragraph 26 of his judgment, the learned judge held that “…there is no 

supporting evidence that the misrepresentation was in fact made…”  
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21. Counsel in his written submissions provided us with a number of authorities which 

demonstrate the deference which ought to be accorded to the judgment of a trial judge who 

has had the advantage of seeing and hearing the witnesses before the court during trial. I need 

not rehearse those authorities as the principle is well known and generally accepted. 

However, Mr. Parker contended that it is demonstrable from the substance of the judgment 

herein and on the face of the record that this was a case, which turned to a significant degree 

on the resolution of the dispute based upon the reliability of witnesses and the evidence 

adduced at trial. 

 

22. As pointed out by Mr. Parker, the trial judge at paragraph 27 of the judgment states: 

 

“Such evidence as was adduced by the defendant or elicited in 

cross examination was insufficient to establish on a balance of 

probability negligence on the part of the Plaintiff or any loss to 

the defendant caused thereby…”   
 

The learned judge found that there was no sufficient evidence of any representation as 

alleged, and even if there was, that there was no sufficient evidence of the mental state of 

those allegedly making the representations, and even if there were, that there was no 

evidence that the alleged representation induced the making of the subject contract. 

 

23. The authorities dating back to Owners of Steamship Hontestroom v Owners of Steamship 

Sagaporack; Owners of Steamship Hontestroom v Owners of Steamship Durham Castle 

[1927] A.C 37, and culminating in Bahamasair Holdings Ltd v Messier Dowty Inc 

(Bahamas) [2018] UKPC 25, which guide us, make it clear that we can only interfere with 

the findings of facts made by a trial judge where those findings are clearly wrong. In the 

present case, the appellant failed in his pleadings to identify the persons who in particular he 

alleges made the representation to him on which he claims to have relied. His pleadings 

simply stated that “the employees and or agents of the Plaintiff” made the representation. 

The appellant’s witness statement was equally devoid of detail simply stating, “Several 

representations were made to me by the Plaintiff”. 
 

24. It was not until his oral testimony that the appellant alluded to a conversation or 

conversations with one Mr. Sundaji, one of the three principals of British American Bank 

who had previously invited him to purchase 5% of the now dissolved British American Bank 

for $300,000.00. As noted by the trial judge the appellant did not state that a particular 

representation was made to him, but that as a result of those conversations he came away 

with certain understandings on which he relied. It is to be noted that the evidence given by 

the appellant at trial indicated that even this understanding changed from what was 

represented in his pleadings. In his pleadings he stated that the representation was that the 

employees and or agents of the plaintiff orally represented to him that the loan agreement 

involved a maximum risk of 50% -100% of the value of his securities portfolio and no more 

as the securities would be sold or bought by the plaintiff in its capacity of market maker in 

order to repay the loan. In his Witness Statement he stated “That I was at risk to lose only 

50% of the shares on account with the plaintiff as the loan was only secured by 50%”.     
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25. Another point raised by Mr. Munroe was that the bank failed to liquidate the shares on a 

timely basis so as to mitigate against the debt exceeding the agreed margin. A proper reading 

of the Agreement however shows that whereas the respondent was given the ability to sell 

the securities they had no obligation to do so. The Line of Credit agreement states that: 

 

“At no time will the existing loan amount be allowed to exceed 

the amount noted above, or an amount equivalent to 50% of 

the market value of the equities and other assets of the loan 

exceed these limits, and should such excess not be repaid 

within a period of 14 days immediately after having been 

advised in writing that such excess has occurred, Fidelity will 

sell such shares as it deems appropriate, at its sole discretion 

and at the cost of the borrower, to bring the loan within the 

agreed upon limits.” [Emphasis added] 

 

It is clear that the ability to sell the shares was contingent on the appellant in the event of an 

excess having being given the opportunity to liquidate the excess and failing to do so.  

 

26. It is significant that not only was the appellant’s evidence devoid of the specific 

representation made to him but the time, place and context in which it was made were also 

missing. It is not clear whether this was during a business meeting or a casual discussion 

among friends / acquaintances. The transcript of the appellant’s evidence (pages 75 - 76) on 

this point evidences the vagueness of the relationship and the conversations referred to as 

follows: 

  

“Q. Can you tell us how you came to be interacting with the 

Plaintiff on this transaction? 

 

A. This would have been in conversations with Anwar Sundigi, 

I can’t remember what his title was. He was one of the 

principals of the bank, but in conversations with him, the idea 

of putting one’s share portfolio so you can do other things with 

the equity is how this discussion of a margin loan account came 

up and the terms were pretty much as they were stated, that 

you can borrow 50 percent of the shares which was published 

on a daily basis in the newspaper. So I said that sounds like an 

attractive thing, lets your money work for itself. I had a share 

portfolio value, but it would have been about 390,000 plus, 

hence the 50 percent becoming 169 and change, and having 

had the discussions with him and I think Mike Anderson might 

have been involved peripherally but only as a matter of 

conversation, but all of this was our relationship was such 

when I would have been invited to be one of principals in the 

holding company and then I was referred to Mr.Slatter to fill 

out the appropriate forms.” 
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27. The appellant’s primary complaint as pleaded and as set out in his Witness Statement was 

that he was told that he would not be risking any financial exposure beyond the contents of 

his portfolio. As submitted by Mr. Parker the assertion by counsel for the appellant that “the 

evidence of the appellant was that the representations would have been made by Anwar 

Sunderji and Mike Anderson” is not supported by the transcript of the evidence at trial or by 

the pleadings. Nowhere in his evidence or his pleadings did the appellant state with 

particularity who it is he claimed made the suggestions or representations to him.  All that 

this evidence shows is that the idea for the Agreement was born out of these conversations 

but the details were documented between the appellant and Mr. Slatter. 

 

28. It is clear that the misrepresentations alleged by the appellant were said to be oral in nature. 

The documents evidencing the agreement contained no representation relied on by the 

appellant and there was no suggestion that Mr. Slatter who conducted the interview and the 

formation of the agreement made any representations. In these circumstances, it was a matter 

for the judge to determine whether he believed that the representations were made. The judge 

did not find that a misrepresentation was made and he provided his reasons for his decision 

specifically in paragraphs 14-30 which I have extracted and set out above. 

 

29. Having reviewed the judge’s reasoning for his findings together with the pleadings and the 

evidence given at trial I cannot say that he was plainly wrong. The appellant’s pleadings were 

deficient in setting out the proper particulars of his claim. There was in fact as pointed out by 

Mr. Parker no pleaded claim for negligent misrepresentation notwithstanding submissions 

being made relative thereto. The evidence given by the appellant did not meet the standard of 

proving the claims, which he asserted and the onus was on him to prove his claims. He had to 

prove that he was induced to enter the Agreement by misrepresentations which were made 

fraudulently. As found by the judge there was insufficient material before the Court to 

establish the wording of the representations nor the state of mind of the persons alleged to 

have made those representations. At best, the appellant was only able to provide evidence of 

his understanding of the conversations and not what was actually said to him. 

 

30. Finally, Mr. Munroe also argued that the fact that the learned judge found the appellant to be 

a credible witness was inconsistent with his rejection of the appellant’s claims. In his 

judgment the learned judge stated: 

 

“26. While I have assessed the defendant to be a credible 

witness, and have no reason to believe that he did not 

understand whatever was said as constituting the 

misrepresentation which he claims, there is no supporting 

evidence that the misrepresentation was in fact made. If such a 

representation was made one would have expected a written 

indemnity to that effect in favour of the defendant in the 

margin loan documents, and having regard to the 

demonstrated intellectual acumen of the defendant I would 

have expected him to insist upon it at the time. To the contrary, 

there is full indemnity in favour of the plaintiff, not the 

defendant, contained in the Authorization to Hold Funds 
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against ‘all demands, claims, liabilities, losses, costs and 

expenses whatsoever... arising in relation to or out of the 

account or any instructions for payments made pursuant 

hereto.’” [Emphasis added] 

 

However, in my view there is no inconsistency. I understand the judge to be saying that he 

found the appellant to be an honest witness but having assessed the evidence as a whole he 

considers the appellant to be honestly mistaken and to have failed to have proved his claims. 

 

31. It is clear from the evidence that the appellant was in breach of the Agreement which he 

entered into with the respondent. His only defence was to satisfy the Court that the said 

Agreement was void and he had been induced to enter the said Agreement by 

misrepresentations made by the respondent. The learned judge rejected that defence and the 

attendant Counterclaim on the basis that the appellant had not satisfied him to the requisite 

standard that misrepresentation had taken place. In these circumstances, the judge awarded 

judgment to the respondent and dismissed the appellant’s Counterclaim. I can find no fault 

with his decision to do so. 

 

THE INTEREST RATE 

 

32. Mr. Munroe also argued strongly that the judge’s findings relative to the interest rate were 

erroneous and that this error rendered the whole judgment ineffective. Counsel submitted that 

according to the loan agreement, the appellant had agreed to pay the respondent the sum of 

$168,875.50 with interest thereon, at the rate of prime plus 4% percent, as well as after and 

before demand or judgment. He noted that by letter dated 4 October 2002 the respondent set 

out a demand to the appellant with a new interest other than what was contracted i.e. prime 

plus 4%. Counsel contended that this constituted an attempt to unilaterally vary the terms of 

the contract. 

 

33. Mr. Munroe cited the case of Cowey v Liberian Operations Ltd [1966] 2 Lloyd’s Rep. 45 

in support of his contention that a mere unilateral notification by one party to the other, in the 

absence of any agreement, cannot constitute a variation of a contract. In that case, at page 50, 

the court observed that: 

 

“… it is not competent for a party to a contract to vary the 

terms of that existing contract just by passing a notice. The 

authority for that is the well -known case of Felthouse v 

Bindley, (1862)11 C.B NS 869, affirmed (1863) 7 L.T 835. The 

principle there enunciated was that mental acceptance, or 

mere acquiescence does not amount in acceptance, and this is 

so even where the offeror has said that such a mode of 

acceptance will suffice.” 

 

Counsel contends that in these circumstances the judge was clearly wrong, because the 

interest rate of 14.25% he ordered was not supported by any of the documents, which he 

found constituted the relationship. Counsel argued that the action having been brought as a 
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money lending action the respondent was required to prove all elements of its case in order to 

obtain a valid judgment. 

 

34. Mr. Parker in response submitted that the learned judge accepted the respondent’s evidence 

at trial to the effect that the default rate of interest was 14.25%. According to the evidence of 

Velma Miller the rate of interest on the facility was 4% plus the prime rate, which was 6% 

until about 2008 and the default rate was 8.25% plus prime which came into effect after the 

margin call or demand by the 4 October 2002 letter. She added that the said penalty rate was 

to continue until the appellant either rectified the shortfall of the value of the security by 

infusing cash into the brokerage account or provided additional security which would 

increase the value of the brokerage account to twice the amount of the loan. 

 

35. Counsel also pointed out that the respondent gave evidence at trial that the appellant made a 

part payment on the debt claimed after it had been demanded of him and after the default 

interest rate of 14.25% had repeatedly been articulated to him and applied to the outstanding 

debt. Mr. Parker further contends that it is significant, that after having been notified on 4 

October 2002 of the 14.25% default rate of interest, and the debt which was due and owing 

inclusive of the said default rate, the appellant’s agent, James Owen, instructed the 

respondent “to liquidate the stocks to pay off the debt”. Counsel submitted that the actions of 

the appellant and his agent constituted an acknowledgement and acquiescence of the debt due 

and owing as demanded and of the 14.25% default rate of interest which had been 

communicated to the appellant. 

 

36. Mr. Parker contended that the above evidence was sufficient to confirm the interest rate as 

well as the date on which it became effective. He argues that the learned judge accepted this 

evidence, which was undisputed at trial and in the result, taking into account the 

aforementioned, the learned judge found that “the Plaintiff has proved its case on the 

balance of probabilities”. The learned judge, counsel says, was right to come to these 

conclusions on the evidence which was before him and the appellant has identified no good 

reason in law or in fact as to why the learned judge’s findings of fact and or law ought to be 

disturbed.  

 

37. I have reviewed the documents which evidenced the Agreement between the parties and 

there is nothing contained therein which authorized the imposition of special default rate of 

14.25% save for the Margin Loan Agreement. The promissory note was specific in stating 

that on demand the appellant would pay the sum owed together with “interest thereon, at 

the rate of Prime plus 4%, as well after and before demand for payment or judgement.”  
The difficulty is that the Margin Loan Agreement was not before the judge and he in his 

decision indicated that he was not satisfied that it existed as a separate document.  

 

MARGIN LOAN AGREEMENT 

 

38. The Margin Loan Agreement has now been included in the Record of this Appeal and there 

has been no objection to its inclusion by either party. According to the Court’s records, 

counsel for the parties attended before the Registrar at the Settling of the Record on 1 March 

2011 and agreed that the Margin Loan Facility Agreement was to be included in the Record 
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of Appeal. In these circumstances, the Court can have regard to the same. The appellant 

during his evidence at trial testified that there was a Margin Loan Agreement and he had 

signed the same. Therefore, notwithstanding the position taken by the respondent in 

paragraph 4 of the Reply, we can also find that the appellant had agreed to the terms of that 

Agreement as part of the relationship between the parties. Having seen and read the 

document we are satisfied that the default rate of 8.25% found at paragraph (o) of the Margin 

Loan Facility Agreement provided: 

 

“(o) A loan account that is in excess of the agreed Margin Loan 

facility and/or that exceeds 50% of the value of the securities 

will be charged interest at the rate of 8.25% over B$ prime 

until such time as the account is regularized…” 

 

This document gives credence to the evidence of Velma Miller that the default interest rate 

was agreed to be 8.25% plus prime and came into effect after the margin call or demand by 

the 4 October 2002 letter. 

 

39. I have also reviewed the Margin Loan Agreement with a view to determine whether if it had 

been produced for the consideration of the trial judge it would have assisted the appellant’s 

case. The appellant sought to rely on the Agreement to substantiate his claim that the 

respondent had an obligation to constantly review his portfolio and that they failed to do so. 

In my view the Margin Loan Agreement does not support that claim. The opening paragraph 

of the said Agreement is in the following terms: 

 

“Purchasing securities on margin involves borrowing money to 

leverage or magnify your potential profit or loss. Margin 

purchasing is a risky strategy and you should be an 

experienced investor able to fully assess and afford the 

inherent risks. We agree to extend credit to you in accordance 

with the terms of this Margin Agreement. Before entering a 

margin order you agree to have read the Fidelity’s Brokerage 

Account Agreement and to take full responsibility for the 

consequences of your investment decisions.” [Emphasis added] 

 

40. Clause M of the Agreement is also significant and is in the following terms: 

 

“m) You agree to maintain your account at the minimum 

equity requirements set by Fidelity’s internal maintenance 

policies and discretion. These maintenance requirements may 

change without prior notice. Should the market value of your 

securities decline to a level where the loan exceeds 50% of the 

value of your securities, you are required to deposit sufficient 

funds to regularize the account. In some situations such as (but 

not limited to) concentrated positions, low priced stocks or 

volatile stocks we may require substantially greater collateral 

than normal initial or maintenance levels. You are responsible 
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for acting immediately on any buy in or sell out notice given 

verbally or in writing. Your failure to promptly deposit 

additional money or securities in response to a margin call may 

result in the liquidation of part or all of the securities in your 

account. Although we will generally attempt to notify you of a 

margin call and give you an opportunity to deposit additional 

equity to secure the account, we reserve the right to institute 

immediate discretionary liquidation of any and all securities 

without prior notice and without giving you the opportunity to 

deposit additional equity. This discretion applies regardless of 

any historical pattern of delivering verbal/written notices or of 

any current verbal or written representations by Fidelity that 

indicates a different dollar amount, liquidation time, or 

suggests additional time based on due date. It is your 

responsibility to monitor and liquidate positions to minimize 

your losses before we are forced to liquidate on your behalf to 

protect our interest as a creditor”. [Emphasis added] 

 

41. On the final page of the Margin Loan Agreement the following information is provided: 

 

“Fidelity is furnishing you this statement, before trading on a 

margin account. Please review this statement and our Margin 

Loan Facility Agreement carefully and contact Fidelity 

regarding any questions you may have with your Margin Loan 

facility. 

 

When you purchase securities, you may pay for the securities 

in full or you may borrow part of the purchase price from 

Fidelity. If you choose to borrow funds from Fidelity, you will 

need to open a Margin Loan facility. The securities purchased 

are the firm’s collateral for the loan to you. If the securities in 

your account decline in value, so does the value of the collateral 

supporting your loan. As a result, Fidelity may take action, 

such as issuing a margin call and/or selling securities in your 

account, in order to maintain the required equity in the 

account. 

 

It is important that you fully understand the risks involved in 

trading securities on margin. These risks include, but are not 

limited to, the following: 

 

You can lose more funds than you deposit in the margin 

account. A decline in the value of securities that are purchased 

on margin may require you to provide additional funds to 

Fidelity to avoid the forced sale of those securities or other 

securities in your account. 
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Fidelity can force the sale of securities in your account. 

If the equity in your account falls below the maintenance 

margin requirements required by Fidelity, Fidelity can sell the 

securities in your account to cover the margin deficiency. You 

also will be responsible for any shortfall in the account after 

such a sale. 

 

Fidelity can sell your securities without contacting you. 

Some investors mistakenly believe that Fidelity must contact 

them for a margin call to be valid and that Fidelity cannot 

liquidate securities in their accounts to meet calls unless 

Fidelity has contacted them first. This is not the case. Fidelity 

will attempt to notify you of margin calls, but is not required as 

stated in our margin agreement. Even if Fidelity has contacted 

a customer and provided a specific date by which the customer 

can meet a margin call, Fidelity can still take the necessary 

steps to protect its financial interests, including immediately 

selling any securities without notice to the customer. 

 

You are not entitled to choose which security in your margin 

account is liquidated or sold to meet a margin call. 

Because the securities are collateral for the margin loan, 

Fidelity has the right to decide which security to sell in order to 

protect its interest. 

 

Fidelity can increase its “house” maintenance margin 

requirements at any time and is not required to provide you 

with advance written notice. These changes at Fidelity can take 

effect immediately and may result in the issuance of a 

maintenance margin call. Your failure to satisfy the call may 

cause Fidelity to liquidate or sell securities in your account. 

 

You are not entitled to an extension of time on a margin call.  

While an extension of time to meet margin requirements may 

be available to customers under certain conditions, a customer 

does not have a right to the extension.” 

 

42. It is clear from the above that the appellant was made aware of the responsibilities, which 

were his to safeguard, his investment. It also clearly informed him of what his liabilities 

were. In these circumstances, the document could not support a claim for negligence nor his 

allegation of misrepresentation as disclosures were made to him as to the proper operation of 

the relationship. 

 

43. In all the circumstances of this case I would dismiss the appellant’s appeal and affirm the 

decision of the learned judge in the court below. In the result, the appellant shall pay to the 
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respondent the sum of $86,112.80 with interest thereon at the rate of 14.25% (being the 

prime rate of 6% plus the agreed default rate of 8.25% with effect from 4 October 2002 when 

the demand was made) until paid. The respondent should also be awarded its costs in the 

court below, as well as of the appeal, to be taxed if not agreed. 

 

 

 

      

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 

44. I agree.  

 

 

 

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

 

45. I also agree.   

 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 
 

 


