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Criminal appeal – Bail – Appeal against the refusal of bail – Delay – Trial within a reasonable 

time - Interference with witnesses or otherwise pervert the court of justice – Considerations 

which may be imposed to minimize or eliminate risk of the applicant absconding, interfering with 

witnesses or otherwise obstructing the course of justice - Separate trials – Articles 19, 20 and 28 

of the Constitution – Section 4 of the Bail Act – Section 74 of the Criminal Procedure Code  

The appellant and his co-accused were arraigned on 26 September 2017 on charges of murder, 

stealing and receiving. His trial date was fixed for 3 December 2018. Two days later on 28 

September 2017 he applied for bail and that application was refused. The December 2018 trial 

date was vacated as neither counsel for the prosecution nor counsel for the accused were able to 

proceed on that date; a new trial date of 28 January 2019 was fixed. On that date the prosecution 

was ready but the matter could not proceed as both counsel for the appellant and his co-accused 

were still engaged in another trial. In February 2019 the court offered 5 August 2019 as a trial 

date; that date was convenient for counsel for the appellant but inconvenient to counsel for his 

co-accused who indicated that he was unavailable until December 2020. The court, thereafter, 

fixed 1 March 2021 as the trial date with a backup date of 30 November 2020.  
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Following that fixture the appellant, again, asked for bail as a March 2021 fixture date would 

have meant that he would have been in custody awaiting trial for 3½ years. The application was 

denied on the basis that the learned judge was of the opinion that, inter alia, the delay in the trial 

was caused by the applicant and that it was likely that the applicant may interfere with witnesses 

or otherwise pervert the course of justice. The appellant now appeals the decision to refuse bail 

to this Court.  

Held (Longley, P dissenting): Appeal allowed. Bail granted in the sum of $20,000 with three 

sureties; the appellant is to remain on the island of Exuma at all times whilst awaiting trial; the 

appellant is to report to the George Town Police Station in Exuma every Monday, Wednesday 

and Friday before 6pm and the appellant should not have any contact (directly or indirectly) with 

any witnesses in this action.  

per Longley, P: It has been said repeatedly that it is not the role of an appellate court in a matter 

involving the exercise of a discretion to substitute its discretion for that of the trial judge but 

merely to see whether the judge exercises her discretion judicially and reasonably.  

Once the appellant hitched his timetable to the availability of his co-accused’s counsel, which 

had the effect of delaying the trial beyond the three year period, he cannot be heard to say that 

the trial date was set without regard to his constitutional right to insist on trial within a 

reasonable time. Therefore, it was open to the judge to find as she did that he was responsible for 

the delay by agreeing to the date in 2020. However, the proper question to ask, in the 

circumstances, is was the finding by the judge that the appellant was responsible for the delay so 

unreasonable that no tribunal mindful of its duty to act judicially could have or would have made 

that finding. Having regard to the facts of the case I would not have interfered with the exercise 

of the judge’s discretion.  

The pivotal issue, however, is the judge’s finding that the appellant was likely to interfere with 

witnesses, the very witnesses who can give damning evidence against him and to whom he 

allegedly confessed. On the information available to the judge her decision to refuse bail on this 

ground was not so unreasonable that no tribunal, mindful of its duty to act judicially, could not or 

would not have made that decision.  

 

Dwayne Heastie v The Attorney-General SCCrApp. No. 261 of 2015 applied 

Tyson v The State of Western Australia [2009] WASC 328 considered 

 

 

per Barnett, JA: It is settled law, that if a judge exercises his or her discretion on a demonstrable 

error of fact and or law an appellate court is entitled to set aside that exercise of discretion and 

substitute its own. In this case the trial judge clearly erred when she found that the appellant 

“must bear the responsibility for this matter not being heard within the three year period.” The 
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facts demonstrate that the appellant’s counsel was available for the August 2019 hearing, but 

counsel for his co-accused was not available on that date. In the circumstances it was not the 

appellant that caused the delay.  

The judge also erred in applying the wrong test in law when she held that “it is likely that the 

appellant may interfere with witnesses or otherwise pervert the course of justice”. The test in law 

is substantial grounds for believing that the appellant would (not may) interfere with witnesses or 

pervert the course of justice. Further, the judge erred when she failed to consider whether any 

conditions could be imposed to ameliorate any risk that the appellant would interfere with 

witnesses.   

The trial judge’s finding that it was “probable” that the appellant would not appear at the trial 

because of the gravity of the offence of murder went against the evidence as it failed to take into 

account that the appellant was of limited means and had twice voluntarily surrendered to 

custody. The test is that there are substantial grounds for believing that the appellant would not 

appear at his trial. The judge did not identify any substantial grounds for believing that he would 

not appear other than the gravity of the charge. Further, the judge failed to take into account 

whether conditions could be imposed to reduce the risk of the appellant absconding. 

It is a grave matter to deprive a person, presumed by law to be innocent, of his liberty for a 

period of 3½ years awaiting trial. Without undermining the safety of the public and or facilitating 

persons to gainsay the system by schemes the courts must protect a person’s right to personal 

liberty. 

 

The Attorney General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 108 and 116 of 2008 

mentioned  

Donna Vasyli v The Attorney-General SCCrApp. No. 82 of 2015 considered 

Duran Neely v The Attorney General SCCrApp. No. 29 of 2018 applied 

Dwayne Heastie v The Attorney-General SCCrApp. No. 261 of 2015 considered 

R v. Pearson [1992] 3 SCR 655 considered 

R.B (a juvenile) v Attorney General [2016] 1 BHS J No. 128 considered 

Richard Hepburn v The Attorney General SCCrApp. No. 276 of 2014 applied 

Williams v Attorney General [2016] 2 BHS J No 207 considered  

 

 

per Evans, JA: Section 4(2)(b) of the Bail Act provides that with respect to certain offences bail 

may be granted where the court is satisfied that the applicant is unlikely to be tried within a 

reasonable time. Section 4(2A)(a) provides that, without limiting the extent of a reasonable time, 

a period of three years shall be deemed to be a reasonable time. Section 4(2A)(b) excludes any 

delay which is occasioned by the act or conduct of the accused. The reference to act or conduct 

must necessarily refer to some act or conduct which is improper. The fact that the appellant’s 

counsel was engaged in another trial when the appellant’s trial came on for hearing in January 
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2019 and thus could not proceed to trial in the appellant’s case is not the kind of act or conduct 

contemplated by the section.  

Section 4 of the Bail Act is a marker which requires the judge to be aware of the accused 

person’s rights under Article 19(3) of the Constitution. There was nothing in the judge’s ruling 

which showed that she directed her mind to Article 19(3) of the Constitution. A trial judge in 

setting a trial date must have in mind Article 19(3) of the Constitution as well as the provisions 

of Section 4(2) of the Bail Act. In deciding to set a trial date for the applicant which would 

potentially mean his remaining in custody beyond the three year period, the trial judge ought to 

have given consideration to Article 19(3) of the Constitution. The applicant's continued detention 

can only be justified if the Court is satisfied that there is a need to protect society which is 

greater than his right to freedom as a person presumed to be innocent of the crime alleged. 

Article 19(3) comes closer to making the grant of bail mandatory in these circumstances rather 

than Section 4 of the Bail Act. 

The primary purpose of the detention of an accused who is charged with an offence is to ensure 

his attendance at his trial. However, it must also be accepted that in construing the Bail Act the 

Court can also take into consideration matters such as whether there is good reason to believe the 

accused would, if released, interfere with witnesses or that the detention is necessary for his own 

protection. It is not unusual that witnesses who are required to testify in a murder trial will be 

afraid and may express such fear. However, in the absence of evidence that the particular 

accused poses a threat to the relevant witnesses bail ought not to be denied on that basis. 

 

The Attorney General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 108 and 116 of 2008 

applied 

Duran Neely v The Attorney General SCCrApp. No. 29 of 2018 applied 

Jonathan Armbrister v The Attorney General SCCrApp. No. 145 of 2011 applied 

 

 

 

J U D G M E N T  

 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. I have read in draft the judgments of my colleagues and I cannot agree with their disposition. 

To my mind they have paid lip service to the principles that govern such appellate 

applications. It has been said repeatedly that it is not the role of an appellate court in a matter 

involving the exercise of a discretion to substitute its discretion for that of the trial judge but 

merely to see whether the judge exercises her discretion judicially and reasonably. 
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2. Allen, P put it this way in Dwayne Heastie v The Attorney-General SCCrApp. No. 261 of 

2015: 

 

“12. It bears repeating that the role of appellate 

courts in bail applications is to determine whether the learned 

trial judge exercised his discretion reasonably. On a 

consideration of all the circumstances of the case and the 

entirety of the learned judge's decision, I am of the view that 

the decision to deny bail was reasonable in all the 

circumstances. In the premises, the appeal is dismissed and the 

decision of the learned trial judge is affirmed. Bail is denied.” 

 

3. In simple terms that means asking whether a tribunal, mindful of its duty to act judicially, 

could have or would have made that decision; did it take into consideration something it 

ought not to have taken into account or did it fail to take into consideration something of 

relevance which it should have taken into account; was it reasonable or not. Where there are 

findings of fact the role of the appellate court is to ascertain whether or not on one view of 

the evidence there is a basis for making the findings or whether the judge took into 

consideration something he should not have or did not take into consideration something of 

relevance he should have in arriving at the conclusion. It is imperative to recognize that the 

discretion is that of the trial judge and in doing so when the discretion is exercised judicially 

then an appellate court should not interfere. 

 

4. The offense with within the appellant is charged is one in respect of which he should not be 

granted bail. So the burden is on him and where he fails to adduce evidence or information 

his application is more likely than not to fail. Once the prosecution establishes that it is an 

offense that falls in the second schedule the onus switches to him to prove entitlement. The 

judge ruled that he had not discharged the burden. 

 

5. Much has been made about the delay in this matter which was the only change of 

circumstances since the denial of the appellant’s previous application for bail. After 

considering the issue of delay, the judge held:  

 

“17. The Court has permitted the Applicant to defend himself 

in person. The Court has also permitted the Applicant to 

defend himself by a legal representative of his choice at his 

expense. The Court has not in any way interfered with the 

Applicant’s right in this regard. It follows therefore that it is 

the Applicant who must bear the responsibility for his matter 

not being heard within the three year period.” 



 

6 
 

 

6. That is a finding that is reasonable on the evidence 

 

7. However, the majority take the view that when the judge said earlier in her judgment “…The 

dilemma that the Applicant is faced with is that his Counsel is not available before 30
th

 

November, 2020” she was in error because that finding does not reflect the facts and 

undermines her decision to refuse bail. There is merit in that position because on the 

evidence counsel for the appellant may have been ‘available' to conduct the trial before that 

date. However, whether he was ‘ready’ to do so as the majority alleges is seriously open to 

question. 

 

8. The judge’s fault, in my judgment, may have been an infelicitous use of language. I would 

not have disturbed the finding on that basis. 

 

9. The issue raised by the majority in this regard appears to be whether the judge in setting the 

date for trial ignored the alleged readiness of the appellant and his counsel for trial on a date 

in August 2019 which would have been within the three year period prescribed by the Bail 

Act. This alleged readiness for trial was a significant factor in the decision of the majority.  

 

10. I have read the affidavit of the appellant in relation to the judge setting the date for trial in 

August 2019 and I can find nothing in it to say that he and his counsel were ‘ready’ for trial 

in August as distinct from being ‘available’ or protested that they were. His affidavit is 

remarkably silent in this regard. The date may have been ‘available’ in the diary of his 

counsel but once counsel for his co-accused eliminated an August 2019 hearing date, having 

regard to his calendar, the appellant hitched his timetable to the availability of his co- 

accused’s counsel, which had the effect of delaying the trial beyond the three year period. 

Having agreed the date either explicitly or implicitly, he cannot in my judgment be heard to 

say now that the date was set without regard to his constitutional right to insist on trial within 

a reasonable time. 

 

11. The highest the evidence can be put, in my judgment, is that having regard to the diary of 

counsel, counsel for the appellant may have been ‘available’ for trial in August 2019, 

contrary to what the learned judge said. 

 

12. There is no doubt, however, that at that sitting in February 2019, the appellant hitched his 

wagon and his timetable to that of his co-accused’s counsel. 

 

13. To my mind, therefore, it was open to the judge to find, as she did, that he was responsible 

for the delay by agreeing to the date in 2020, notwithstanding her earlier error that counsel 

was not ‘available’ before November 2020. 
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14. However, the proper question to ask is was the finding by the judge that the appellant was 

responsible for the delay so unreasonable that no tribunal, mindful of its duty to act 

judicially, could have or would have made that finding. 

 

15. In my judgment having regard to the indisputable fact that the appellant accepted the date 

provided by the court to initially accommodate counsel for the co-accused, then given that 

the appellant did not object but went along with it, it was open to the judge to find that he, 

like his  co-accused, was not ready for trial before the 2020 date, even though there was 

space in the diary of his counsel to accommodate an earlier trial date and he therefore had to 

bear the responsibility for the matter not being heard within the three year period, 

notwithstanding the error. Availability and readiness are two different concepts. Someone 

might be available but not ready for trial. 

 

16. In any event I would not have interfered with the exercise of the discretion on that basis. 

 

17. The pivotal issue for me, however, is the judge’s finding that the appellant was likely to 

interfere with witnesses, the very witnesses who can give damning evidence against him and 

to whom he allegedly confessed. 

 

18. This is a finding that was also made apparently in the first application before Isaacs, Sr. J. 

that was refused. I set out  the relevant portion of the judgment of Watkins, CJ (Actg.): 

 

“Interference of Witnesses 

 

26. In paragraphs 9 and 10 of the Respondent's Affidavit in 

Response, the Deponent Inspector Monique Turnquest states: 

"9. The Respondent verily believes that there is a 

likelihood that the Applicant will either interfere with 

the witnesses in this matter or otherwise pervert the 

course of justice. 

10. That the Respondent believes that the Applicant 

poses a danger to society and given the fearful state of 

the witnesses and the nature of the evidence, there is a 

concern for the safety of the witnesses if the Applicant is 

released on bail 

27. In considering this factor I have perused the statement of 

witnesses Andrew Hall dated 14th September, 2017 and 

Durant Taylor dated 13
th

 September, 2017. Both witnesses 
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have indicated that they are in fear for their lives. I have noted 

that both witnesses indicate that the Applicant is known to 

them. In this regard I find that there is a likelihood that the 

Applicant may interfere with witnesses or pervert the course of 

justice, should he be released on bail.” 

19. I too have had an opportunity to read the statements of Hall and Taylor. In their statements 

they recall the events of the fateful morning when Rico was taken from the home in the early 

morning hours by the appellant and another and shot and killed shortly after leaving the 

home. 

 

20. I think it is a fair inference that whatever Peanut and 40 (the appellant) said to Hall generated 

a real fear that they were coming to kill him next. So much so that he, like Linda and Taylor, 

started scurrying for cover to hide from these alleged killers. Linda moved out of her house 

which was eventually burned down. 

 

21. It should be borne in mind that this was no group of choir boys. This was a criminal element. 

They were together with Rico before he left and they admitted that when Rico left with his 

gun they thought he was going to engage in a criminal enterprise. Moreover, the killing of 

Rico bore the hallmark of a hit or an assassination. 

 

22. So fear that he would be killed was struck in Hall after his conversation with the appellant 

and Peanut; a threat that he would be killed, expressed or implied, must have been made by 

40 and Peanut to Hall to generate the fear manifested. 

 

23. Significantly, after Hall had spoken to Peanut after the second call he handed the phone to 

Linda who spoke to them. He said he lost all trust in Linda because he felt she knew what 

Peanut and 40 were going to do. Linda herself moved out. 

 

24. In his statement Taylor corroborates the story told by Hall as to the events of that fateful 

night. He said: 

 

“Later that Thursday night, Ms. Lyn, Cuz, Fattie, Desha and 

the kids packed up their stuff out the house and told me that I 

must come and go with them. She didn’t say why we were 

leaving the house but she said that the person that killed Rico 

may come back and try and kill us.” [Emphasis added] 

 

25. I take Ms. Lyn to be a reference to the same Linda mentioned by Hall in his statement.  
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26. A fair reading of these statements, strongly suggests, in my opinion, that Peanut and 40 

threatened the lives of these witnesses - perhaps not expressly but likely implicitly - and 

confirmed it to Linda thus causing them to run for cover and hide from the killers. 

 

27. Therefore, the judge’s conclusion “that there is a likelihood that the Applicant may 

interfere with witnesses or pervert the course of justice, should he be released on bail” 

is, in my view, justified. However, that is not the real issue. 

 

28. The real issue is whether that finding, on the information available to her, is reasonable. I 

think it is. To set it aside the majority must not approach the issue as though it was their 

discretion to be exercised. They must ask the question is the finding so unreasonable that no 

tribunal, mindful of its duty to act judicially, could or would make that decision. It is not 

what they would have done had they the responsibility of making the decision which, in my 

view, is the approach they take and in doing so pay lip service to the true appellate principles. 

 

29. Against that background it was, in my judgment, open to the judge to find that if released on 

bail the appellant may interfere with witnesses, a ground which even the majority 

acknowledge would support a refusal of bail. 

 

30. The majority appear to be of the position that there is no evidence of a threat to kill. I would 

only respond by saying that evidence may take many forms. Particularly, it may be direct or 

circumstantial. It is unusual to have direct evidence of such occurrences. One usually has to 

infer from a factual matrix the existence of such threats. In my judgment, when one combines 

the statement from Linda with that of the witnesses the conclusion that the appellant and 

Peanut threatened to kill the witnesses is inescapable. 

 

31. Barnett, JA says the judge did not specify what passages she relied upon to reach her 

conclusion. The judge made clear she relied upon the two statements to reach her conclusion 

of interference. All the appellate court need do is to examine those statements to see if they 

support the finding. In my judgment they do. Further, interference may take any number of 

forms, including intimidation, the most extreme of which is the threat to kill a witness and 

pervert the course of justice. The so called test that Barnett, JA refers to was not an issue on 

appeal. 

 

32. While each case turns on its own facts, in Tyson v The State of Western Australia [2009] 

WASC 328 where the applicant was charged with murder, Martin CJ found, in refusing bail: 

 

“20 In this case there is also a prospect of interference with 

witnesses, because some of the witnesses the state proposes to 

call are relatives of Mr Tyson. Counsel for Mr Tyson points to 
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the fact that there is presently no impediment on 

communication between Mr Tyson and those witnesses during 

his period of imprisonment, and further that a condition 

requiring Mr Tyson to reside in Moora would minimise the 

risk of contact with those witnesses who reside in 

Perth. However, it must be said that even if Mr Tyson were to 

reside in Moora, the prospect of some interference with 

those witnesses could certainly not be eliminated.” 

 

33. Further, the majority say that even if they accepted the judge’s finding in this regard she 

erred by failing to consider what condition(s) could be imposed to protect against this 

eventuality. 

 

34. Short of putting the witnesses in a witness protection program, I cannot imagine what 

reasonable steps can be taken to address the concerns of these witnesses. 

 

35. I am aware of the usual proposed conditions of the majority and I see nothing in them that 

can, in my judgment, achieve that purpose. I am of the view that  a reporting condition, even 

tied with other onerous conditions, cannot prevent what the witnesses fear most, having 

regard to recent events in this country. Barnett, JA proposes to confine the appellant to 

Exuma where he says he would reside. 

 

36. However, As Martin CJ has pointed out in Tyson: 

 

“However, it must be said that even if Mr Tyson were to reside 

in Moora, the prospect of some interference with 

those witnesses could certainly not be eliminated.” 

 

37. Moreover, we should not lose sight of the fact that the burden is on the appellant to prove 

entitlement to bail which includes proving that he would not interfere with witnesses, a 

burden which the judge found he had not discharged. 

 

38. For these reasons I would have dismissed the appeal and upheld the judge’s refusal of the 

application for bail. In my judgment it was an eminently reasonable position to take. Her 

judgment was thorough and considered the relevant issues, and even where she is alleged to 

have erred she would have reached the same conclusion on the evidence. 

 

39. The decision is reasonable, I support it and I would have dismissed the appeal. 
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40. In any event, as I understand the judgments of the majority, the delay of 3½ years violates the 

right conferred on the appellant by Article 19(3) of the Constitution and 4(2)(a)and (b) of the 

Bail Act. 

 

41. Several points need to be made. Firstly, the learned judge was alert to the question of delay 

and considered it thoroughly. Secondly, the 3½ year mark has not yet been attained. At the 

date of the hearing of the appeal the appellant has been in custody less than two years. 

Thirdly, it means that if the majority set aside the judgment of the learned judge on the basis 

that she erred the factual matrix that would be left is the same that confronted the judge in 

February 2019 and the appellant would have been detained for less than two years awaiting 

trial, since the three year period would not expire until September 2020. 

 

42. Clearly, Article 28(3) of the Constitution provides that a person does not have to wait until 

the barrier of unreasonableness is crossed to invoke the Constitutional right by seeking 

redress. Where it is likely to be violated the resort may be had to the Constitution. 

 

43. However, Article 28(2) makes clear that in granting redress, the Supreme Court or the Court 

of Appeal for that matter: 

 

“…may make such orders, issue such writs and give such 

directions as it may consider appropriate for the purpose of 

enforcing or securing the enforcement of any of the provisions 

of the said Articles 16 to 27 (inclusive) to the protection of 

which the person concerned is entitled:  

 

 Provided that the Supreme Court shall not exercise its 

powers under this paragraph if it is satisfied that adequate 

means of redress are or have been available to the person 

concerned under any other law.” 

 

44. It is the enforcement of the right to trial within a reasonable time which has to be redressed. 

 

45. Since the majority is concerned with the enforcement of the appellant’s right to trial within a 

reasonable time i.e. within three years of his detention, then they could have exercised the 

powers conferred by Article 28(2) of the Constitution to sever the appellant from the 

indictment, and remit the matter to the Supreme Court with a directive that a date be set for 

his trial between now and December 2019 and in any event not later than (say) February of 

next year (2020) to hear the case of the appellant since the appellant maintains that he is and 

was always willing available and ready to go to trial, but for the violation of his rights by the 

trial judge. 
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46. Not only would justice be achieved and the appellant’s right to trial within a reasonable time 

would be protected and enforced as envisioned by Article 28 of the Constitution, but by 

setting a date for trial it would also give effect to the criticism of Barnett, JA “that this case 

illustrates the dangers of a judge being too accommodating of the calendars of counsel”. 

 

47. The Crown could not complain about such a course because they have insisted that they are 

also ready for trial. 

 

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

48. This is an appeal against a decision of Watkins, CJ (Actg.), as she then was, refusing the 

appellant bail pending his trial for murder and other offences. 

 

49. The appellant was arraigned with a co-accused on 26 September 2017 on charges of murder, 

stealing and receiving. His original trial date was fixed for 3 December 2018.  

 

50. He applied for bail on 28 September 2017 and that application was refused. 

 

51. The trial date of 3 December 2018 was vacated because neither counsel for the prosecution 

nor for both accused were able to proceed on that date.  

 

52. A new trial date of the 28 January 2019 was fixed.  On that date the prosecution was ready to 

proceed but the matter could not proceed because counsel for the appellant as well as counsel 

for the co-accused were unable to do so because they were still engaged in another trial 

before a court which trial had continued far beyond the time it was scheduled to be 

completed.  

 

53. The matter came back before the court on 19 February 2019 to fix another date. The court 

then offered 5 August 2019 as a trial date. That was convenient for counsel for the appellant 

but inconvenient to counsel for his co-accused. 

 



 

13 
 

54. Counsel for the co-accused indicated that he was not available until December 2020.The 

court then fixed the trial date 1 March 2021 with an earlier date of 30 November 2020 in the 

event another matter scheduled for that date for whatever reason did not proceed. 

 

55. Following that fixture the appellant again asked for bail. With a firm trial date not until 

March, 2021 he would have been in custody awaiting trial for 3½ years. 

 

56. That application was heard by the trial judge and she refused the application. In a written 

ruling she summarized the reasons for her decision to refuse bail. In paragraph 40 she said: 

 

“40. Having regard to all of the circumstances considered 

above and for the reasons stated below, the application for bail 

is denied for the following reasons: 

 

• the delay in trial is caused by the Applicant 

 

• the Applicant has been afforded his right  to choose a 

legal representative of his choice and he has chosen one 

who is not willing or able to accommodate a trial date 

that falls within the recommended period of three (3) 

years 

 

• the Applicant ought not to be allowed to use the 

provisions of Article 20(2)(d) of The Constitution as a 

means to obtain an advantage that he would not 

otherwise be entitled to 

 

• due to the fact that the Court did fix trial dates within 

the three (3) year period mentioned in the Bail Act and 

the fact that the prosecution is willing present its case in 

a reasonable time, there has been no unreasonable delay 

in the trial of the Applicant 

 

• there have been no changes in the Applicant’s 

circumstances save as mentioned above 

 

• at no time did the Applicant seek leave for a separate 

trial 
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• it is likely that the Applicant would interfere with 

witnesses or otherwise pervert the course of justice, 

should he be granted bail 

 

• due to the seriousness of the offense and the severity of 

that punishment, should he be granted bail, it is 

probable that the Applicant will not appear to take his 

trial.” 

 

57. It is that decision that is the subject of this appeal. 

 

58. The primary ground of the appeal is that the judge erred in not giving sufficient weight to the 

fact that the appellant had already been in custody for one year and seven months and that the 

trial date was not scheduled to be heard until March 2021 which, unless granted bail, would 

have kept the appellant in custody for 3½ years awaiting a trial. This, it was submitted, was a 

clear breach of Article 20 of the Constitution which gives him the right to a fair trial within a 

reasonable time and section 4 of the Bail Act (as amended) which provides: 

 

''(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First ,Schedule, shall not be granted bail unless 

the Supreme Court or the Court of Appeal is satisfied that the 

person charged - - 

 

(a) has not been tried within a reasonable time; 

 

(b) is unlikely to be tried within a reasonable time; or 

 

(c) should be granted bail having regard to all the 

relevant factors including those specified in Part A of 

the First Schedule and subsection (2B), and where the 

cour1 makes an order for the release, on bail, of that 

person it shall include in the record a written statement 

giving the reasons for the order of the release on bail. 

 

(2A) For the purpose of subsection (2)(a) and (b) --- 

 

(a) without limiting the extent of a reasonable time, a 

period of three years from the date of the arrest or 
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detention of the person charged shall be deemed to be a 

reasonable time; 

 

(b) delay which is occasioned by the act or conduct of 

the accused is to be excluded from any calculation of 

what is considered a reasonable time. 

 

(2B) For the purpose of subsection (2)(c), in deciding whether 

or not to grant bail to a person charged with an offence 

mentioned in Part C of the First Schedule, the character or 

antecedents of the person charged, the need to protect the 

safety of the public or public order and, where appropriate, the 

need to protect the safety of the victim or victims of the alleged 

offence, are to be primary considerations.” 

 

59. There can be no doubt that prima facie it is unreasonable for a person to be in custody for 3½ 

years awaiting trial.  

 

60. Indeed, in The Attorney General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 108 

and 116 of 2008 this Court (differently constituted) held that it was unreasonable to keep an 

accused person in custody for more than two years awaiting trial. That decision has modified 

by a subsequent amendment to the Bail Act by which Parliament deemed three years to be a 

reasonable time to try a person committed of an offence. Whether a period of more than three 

years is in fact unreasonable must depend on the facts of each particular case.  

 

61. I do not propose to repeat the discussions on the issue of bail found in many judgments of 

this court including the majority decision of this court in Richard Hepburn v The Attorney 

General SCCrApp. No. 276 of 2014 and the more recent decision in Duran Neely v The 

Attorney General SCCrApp. No. 29 of 2018, but I respectfully agree with the views of 

Allen, P in Richard Hepburn where she said at paragraph 23: 

 

“23. However, when one considers the authorities and indeed 

the wording of section 4 (2) (A), it is clear that what is a 

reasonable time must be determined on a case by case basis 

and without regard to hard and fast rules or mathematical 

formulae. Consequently, the deeming provision of section 4 

(2A) must be construed as a marker and not a limitation of 

what is a reasonable time, and the Court must still consider 

whether, in all of the circumstances, the time which has elapsed 

or will elapse between arrest and trial, is unreasonable.” 
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62. And the observation of Evans, JA in Duran Neely at paragraph 17 where he said: 

 

"17. It should be noted that section 4 of the Bail Act does not 

provide the authorities with blanket right to detain an accused 

person for three years. In each case the Court must consider 

what has been called the tension between the right of the 

accused to his freedom and the need to protect society. The 

three year period is in my view for the protection of the 

accused and not a trump card for the Crown. As I understand 

the law when an accused person makes an application for bail 

the Court must consider the matters set out in section 4(2) (a), 

(b) and (c). This means that if the evidence shows that the 

accused not been tried within a reasonable time or cannot be 

tried within a reasonable time he can be admitted to bail as per 

(a) and (b). In those circumstances where there has not been 

unreasonable delay the Court must consider the matters set 

out in (c). If after a consideration of those matters the Court is 

of the view that bail should be granted the accused may be 

granted bail." 

 

63. However, three years is an important marker and courts should be loathed to deny an accused 

bail if an accused has not been and/or cannot be tried for more than three years. As Hilton J 

said in Williams v Attorney General [2016] 2 BHS J No 207: 

 

“I am of the view that the setting of a trial date some three 

years after the arrest of the Applicant potentially breaches his 

constitutional right to trial within a reasonable time. The fact 

of the Applicant having a trial date in 2015 vacated and 

another trial date in 2016 vacated in each case without his fault 

must have created a real expectation that the Applicant would 

be tried within a reasonable time and certainly prior to three 

years removed from the date of his arrest. This through no 

fault of his own has not occurred but rather is a result of 

operational delay in the court system in this particular case.” 

 

64. In this case the trial judge was cognizant that a three year delay was potentially unreasonable 

but held that “the delay in trial is caused by the Applicant” and “it is the appellant who 

must bear the responsibility for his matter not being heard within the three year 

period”. 
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65. In paragraph 15 of her Ruling she said:  

 

“15. The Court is mindful of the Applicant’s right to a hearing 

within a reasonable time and the Court is able to ensure that 

the Applicant is afforded a fair hearing within a reasonable 

time. The Court is willing to hear his matter prior to the three 

(3) year period stipulated in the Bail Act and the Prosecution 

appears to be ready, willing and able to present its case prior 

to the three (3) year period. The dilemma that the Applicant is 

faced with is that his Counsel is not available before 30th 

November 2020.” 

 

66. This is again repeated in her conclusions cited earlier when she said:  

 

“40. …he has chosen one [an attorney] who is not willing or 

able to accommodate a trial date that falls within the 

recommended period of three (3) years.” 

 

67. This is manifestly incorrect. It was not the appellant’s counsel who was not available before 

November 2020 it was counsel for the co-accused who was not available. The trial date was 

fixed to accommodate the calendar of counsel for the co-accused. 

 

68. This point was also made by counsel for the respondent in his submissions to this Court. He 

said: 

“On the 19th February, 2019 the matter was called up for trial 

fixture.  The learned judge informed Counsels for the Defence 

as well as Counsel for the Prosecution that it was able to 

accommodate an early trial date for the 5th August, 2019.  It 

was Counsel for the Appellant’s co-accused who was not 

available to proceed with trial until December 2020.  The 

Appellant’s Counsel accepted the later date to accommodate 

his co-accused’s Counsel’s calendar.” [Emphasis added] 

 

69. The respondent submits that the delay was not the fault of the Crown or the Court as early 

dates were available for the trial to be heard. Counsel for the appellant never raised an issue 

regarding such dates and should not now seek to benefit from the fact that his co-accused is 

not available to advance his trial on those dates. 
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70. The trial judge on that evidence could not reasonably make a finding that “The dilemma 

that the Applicant is faced with is that his Counsel is not available before 30th 

November, 2020”. 

 

71. The President, in his dissent, suggests that this is an “infelicitous use of language”. With 

respect, I cannot agree. It was a fundamental finding by the judge that undergirds her 

subsequent finding that it was the appellant who must bear the responsibility for the matter 

not being held within the three year period. 

 

72. The judge held that the appellant was responsible for the delay because he did not insist upon 

an earlier trial date by asking for a separate trial 

 

73. Section 74(3) of the Criminal Procedure Code (CPC) provides: 

 

“(3) Where, before trial or at any stage of a trial, the court is of 

opinion that a person accused may be embarrassed in his 

defence by reason of being charged with more than one offence 

in the same charge or information or that for any other reason 

it is desirable to direct that the accused person be tried 

separately for any one or more offences alleged in a charge or 

information, the court may order a separate trial of any count 

or counts of such charge or information.” 

 

74. The primary basis for ordering separate trial is that an accused may be embarrassed in his 

defence unless he is tried separately. That is not being alleged here.  

 

75. However, I accept that the section also states “that for any other reason it is desirable to 

direct that the accused person be tried separately”. This is wide and unqualified. The 

appellant could have asked the court to order a separate trial on the basis that the proposed 

trial date of March 2021 would breach his right to a fair trial within a reasonable time. 

 

76. Although not expressed as such, it appears that the judge was of the view that by not 

objecting to the proposed date of March 2021 or asking for a separate trial, the appellant, by 

that conduct, caused the delay or could not now be heard to say that the delay is 

unreasonable. In my judgment this is an error.  

 

77. The judge fixes her calendar. The appellant and his counsel were ready to proceed in August 

2019. The dissent suggests that there was nothing to suggest that they were ready to proceed 

in August 2019 only that that they were available to proceed. With respect, once it is 
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accepted that the appellant was available to proceed on 5 August 2019 there is no basis for 

holding that if the court fixed that date the would not be ready to proceed on that date. 

 

78. In paragraph 17 of her Ruling the judge said: 

 

“17. The Court has permitted the Applicant to defend himself 

in person. The Court has also permitted the Applicant to 

defend himself by a legal representative of his choice at his 

expense. The Court has not in any way interfered with the 

Applicant’s right in this regard. It follows therefore that it is 

the Applicant who must bear the responsibility for his matter 

not being heard within the three year period.” 

 

79. I do not agree.  

 

80. It is the judge who fixes a trial date. I cannot see how the appellant, who was available to 

proceed in August, could be said to have caused the delay or must be the person who bears 

responsibility for his matter not being heard within the three years.  

 

81. Indeed, if that were the case, every time a judge fixes a trial date beyond the three years, an 

accused would be prevented from applying for bail on the ground of unreasonable delay if he 

acquiesced in the trial date and did not insist upon an earlier date. 

 

82. The court could have itself, of its own motion, determined that it was desirable to do so. A 

judge has the responsibility to ensure that an appellant’s right is protected. 

 

83. To dismiss the prejudice caused by the delay simply on the ground that the appellant did not 

ask for a separate trial is in our view unwarranted. It is the judge’s calendar and it is the judge 

who fixes the date for the trial. 

 

84. This case illustrates the dangers of a judge being too accommodating of the calendars of 

counsel. It cannot be right to breach an accused’s right to a fair trial within a reasonable time 

in order to accommodate the calendar of the counsel for his co-accused. 

 

85. In any event even if the appellant could be said to have acquiesced in the delay of his trial 

and could not be heard to complain about his Article 20 rights, that consent to the March 

2021 trial date could not be said to amount to waiver of his Article 19 rights. 

 

86. Article 19 of the Constitution states: 
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“(3) Any person who is arrested or detained in such a case as is 

mentioned in subparagraph (1)(c) or (d) of this Article and 

who is not released shall be brought without undue delay 

before a court; and if any person arrested or detained in such a 

case as is mentioned in the said subparagraph (1)(d) is not 

tried within a reasonable time he shall (without prejudice to 

any further proceedings that may be brought against him) be 

released either unconditionally or upon reasonable conditions, 

including in particular such conditions as are reasonably 

necessary to ensure that he appears at a later date for trial or 

for proceedings preliminary to trial.” 

 

87. The fact that he may have consented to a March 2021 date could not, in my judgment, be 

said to amount to a waiver of his right to be released on conditions since his trial will not be 

heard within a reasonable time. 

 

88. The judge also found as a basis for refusing bail that “it is likely that the appellant would 

interfere with witnesses or otherwise pervert the course of justice”.  

 

89. In paragraphs 26 and 27 of her ruling (which are the only parts of her Ruling which deal 

with this issue) the judge said: 

 

“Interference of Witnesses  

 

26. In paragraphs 9 and 10 of the Respondent’s Affidavit in 

Response, the Deponent Inspector Monique Turnquest states: 

 

“9. The Respondent verily believes that there is 

likelihood that the Applicant will either interfere with 

the witnesses in this matter or otherwise pervert the 

course of justice. 

 

10. That the Respondent believes that the Applicant 

poses a danger to society and given the fearful state of 

the witnesses and the nature of the evidence, there is a 

concern for the safety of the witnesses if the Applicant is 

released on bail 

 

27. In considering this factor I have perused the statement of 

witnesses Andrew Hall dated 14th September, 2017 and 
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Durant Taylor dated 13th September, 2017. Both witnesses 

have indicated that they are in fear for their lives. I have noted 

that both witnesses indicate that the Applicant is known to 

them. In this regard I find that there is a likelihood that the 

Applicant may interfere with witnesses or pervert the course of 

justice, should he be released on bail.” [Emphasis added] 

 

90. I pause to note that in those paragraphs the judge did not say “would” interfere with the 

witnesses. She said there was a “likelihood” that he “may” interfere with the witnesses. 

 

91. Part A of the First Schedule to the Bail Act provides: 

 

“In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors — 

 

(a) whether there are substantial grounds for believing 

that the defendant, if released on bail, would –  

 

  (i) fail to surrender to custody or appear  

  at his trial; 

   

  … 

 

(iii) interfere with witnesses or otherwise 

obstruct the course of justice, whether in 

relation to himself or any other person…” 

 

92. I accept that it is a valid reason for refusing bail if the appellant would interfere with the 

witnesses. However there must be “substantial grounds for believing that” and the legal 

threshold is “would” not “may” interfere with the witnesses. 

 

93. Clearly in those paragraphs the judge applied the wrong test in law notwithstanding that in 

the conclusion she uses the word “would”. In my judgment, that in itself gives an appellate 

court a basis for interfering with the exercise of her discretion. 

 

94. I have also read the statements of Hall and Taylor. They tell of their knowledge of the 

events in question. Their statements are evidence against the appellant which justify the 

preferment of charges. Like the trial judge I am not prepared to make any assessment of the 

probative value of the evidence against the appellant. The statement of Hall says “I am in 
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fear of my life because I do not want them to kill me”. The statement of Taylor says “I’m 

afraid for my life and I do not want to be killed”. 

 

95. There is no evidence that the appellant himself or any person on his behalf has threatened 

the lives of either Hall or Taylor. They have not said so and the trial judge in her Ruling 

makes no finding that the appellant has threatened or may be inferred to have threatened 

those witnesses.  

 

96. Unfortunately, the judge has not identified any particular part of the evidence of Hall and 

Taylor that she relies upon as being the “substantial grounds for believing” that there was a 

likelihood that the appellant may interfere with the witnesses or pervert to course of justice. 

The only basis as contained in her Ruling that she has made the finding that there is a 

likelihood of interference is that the witnesses are known to the appellant. 

 

97. The mere fact that the appellant knows the witnesses would not in my view be substantial 

grounds for believing that they “would” or even “likely” or “may” interfere with them. Such 

could probably be said of an accused and many witnesses in criminal trials. Many witnesses 

are known to an accused person. There must, in my judgment, be more than mere 

knowledge. There must be some evidential basis for a judge forming the view that this 

particular appellant would interfere with witnesses. That evidence, using the words of the 

Bail Act, must be “substantial”. It must be recalled that this appellant has no antecedents. 

 

98. I repeat what was said by Isaacs, JA in Dwayne Heastie v The Attorney-General 

SCCrApp. No. 261 of 2015: 

 

“31.  However, courts must have regard to the caution of John 

JA in Armbrister supra where, at paragraph 17, he spoke to 

the production of something more than a naked statement to 

support allegations made in opposition to bail: 

 

‘17. ...In acknowledging that the strict rules of evidence 

are inherently inappropriate in deciding the issue 

whether bail ought to be refused we sound the warning 

that a naked statement from the Prosecutor that "the 

witnesses are known to the appellant and so he is likely 

to interfere with them" without more, is unfair to the 

accused person and cannot stand alone.’” 

 

99. This point was also made by Allen, P in the Richard Hepburn decision. At paragraph 30 

she said: 
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“30. With respect to the ground urged by the respondent to 

rebut the presumption of bail, namely that there was concern 

for the safety of the witnesses because they were known to each 

other, this Court also stated in Armbrister’s case, that “…a 

naked statement for the Prosecutor that “the witnesses are 

known to the appellant and so he is likely to interfere with 

them’ (Emphasis in the judgment) without more is unfair to 

the accused person and cannot stand alone”. 

 

100. The President, in his dissent, stated that he has looked at the statements and formed the view 

that the statements “strongly suggests” that “Peanut and 40 threatened the lives of these 

witnesses - perhaps not expressly but likely implicitly and confirmed it to Linda thus 

causing them to run for cover and hide from the killers”. 

 

101. With respect, I do not agree with that evaluation of the statements, but more importantly that 

was not a finding that the judge made in her ruling. She refused to describe the evidence of 

Hall and Taylor as damning. Indeed, she expressly said that she had made no assessment of 

the probative value of that evidence. Equally, she made no finding that she inferred from the 

statements that the appellant ever threatened the witnesses. The only fact she mentioned in 

making that finding was that the witnesses were known to the appellant. That in my 

judgment is insufficient. It cannot be substantial grounds for believing that the appellant 

would interfere with the witnesses. Findings of fact and reasonable inferences must be based 

on evidence and that evidence must be identified to determine whether it is fact or an 

inference that can reasonably be drawn. If a judge’s finding is not based on evidence it is not 

a finding that a judge could reasonably make.  

 

102. However, even if, as an appellate court, I was to accept the judge’s finding that it was 

“likely” that the appellant “may” or even “would” interfere with witnesses or pervert the 

course of justice, there is nothing in the Ruling which indicates that the court gave any 

considerations as to what conditions if any it may impose to reduce the likelihood of the 

appellant interfering with Messrs Hall and Taylor. In this case the appellant said that he 

would be prepared to live in Exuma, not New Providence, pending trial. There is nothing in 

the Ruling that the trial judge gave any consideration to this in determining whether the 

appellant “would” in fact interfere. 

 

103. Given the delay of 3½ years which is prima facie an unreasonable time within which a 

person may be held in custody pending trial, in my judgment it was incumbent on the trial 

judge in the exercise of judicial discretion to give consideration as to what conditions could 

be imposed to reduce the likelihood of his interfering with the witnesses or perverting the 
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course of justice. The court had the ability to impose conditions requiring the appellant to 

remain in a limited area and/or not to be in an area where the witnesses are likely to be 

found. The judge did not give any consideration to conditions that may be imposed. The 

President in his dissent suggests that “short of putting the witnesses in a witness protection 

program, I cannot imagine what reasonable steps can be taken to address the concerns of 

these witnesses”. In my judgment whilst a condition requiring him to reside in Exuma may 

not eliminate any risk, it would have the effect of minimizing any such risk and is preferable 

to detaining him in custody for an unreasonable length of time. 

 

104. Finally, the court held that “due to the seriousness of the offence and the severity of the 

punishment should he be granted bail, it is probable that the appellant will not appear 

to take his trial”. Again the test in law is substantial grounds for believing that the 

appellant would fail to surrender to custody or appear at the trial. 

 

105. In Duran Neely, this Court (differently constituted) said: 

 

“18. …It is accepted however that the seriousness of an offence 

is not a free standing ground for the refusal of a bail 

application but it is a consideration in determining whether the 

accused is likely to appear for trial”. 

 

106. In the present case, other than the gravity of the offence and the severity of the punishment, 

the only evidential basis for believing that the appellant would not appear at the trial was the 

cogency of the evidence. However, the judge specifically made no assessment of the 

cogency or probative value of the evidence. 

 

107. On the evidence, he is a Bahamian citizen whose occupation is that of a fisherman and water 

sports instructor. There is no evidence that he is a man of substantial means.  He surrendered 

himself to the police when he was first questioned and again surrendered himself a second 

time to the police when requested to do so. He has no antecedents. 

 

108. As pointed out by the Canadian Supreme Court in R v. Pearson [1992] 3 SCR 655: 

 

“…It is not an easy thing to abscond from justice. The accused 

must remain a fugitive from justice for the rest of his or her 

lifetime. The accused must flee to a country which does not 

have an extradition treaty with Canada (or whose extradition 

treaty does not cover the specific offence which the accused is 

alleged to have committed). Alternatively, the accused must 

remain in hiding. Either prospect is costly. Neither prospect is 
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possible unless the accused is exceedingly wealthy or part of a 

sophisticated organization which can assist in the difficult task 

of absconding…"  

 

109. In my judgment the judge’s finding that it was “probable” that the appellant would not 

appear at the trial because of the seriousness of the offence is inconsistent with the evidence 

that, knowing the gravity of the charges, he voluntarily surrendered to the police on two 

occasions. 

 

110. Again, no consideration appears to have been given as to whether there were conditions 

could have imposed to ameliorate the risk that he would abscond. No consideration was 

given to electronic monitoring, whereby his whereabouts can be known at all times, and 

reporting requirements which are common conditions imposed upon persons granted bail. 

 

111. I accept as was said in R.B (a juvenile) v Attorney General [2016] 1 BHS J No. 128: 

 

“66. Our task as an appellate court is simply to determine 

whether the learned Judge in the court below acted 

unreasonably as the Appellant alleges, in the sense that she fell 

afoul of the principles that guide a court which is considering 

the grant of bail. If no error on the part of the learned Judge is 

established then although we may have ourselves exercised the 

discretion differently, we ought not to interfere with her 

decision. Jonathan Armbrister v. The Attorney General 

SCCrApp No. 145 of 2011; Richard Hepburn v. The Attorney-

General SCCrApp No. 276 of 2014; Donna Vasyli v. The 

Attorney General SCCrApp No. 82 of 2015.” 

 

112. In Richard Hepburn’s case, Adderley, JA in concurring with the decision of Allen, P said: 

 

“42. …the question for this court is not whether we would have 

granted bail had we heard the application, but rather whether 

the learned judge exercised his discretion judicially, namely, 

did he take the right matters into account; did he take 

extraneous matters into account; and did he apply the law 

correctly. 

 

43. If there was no error of law and the judge exercised his 

discretion reasonably within allowable parameters, it is not the 

function of an appellate court, and it would be wrong in 
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principle, to set aside the decision of the judge below simply 

because we would have come to a different decision.” 

 

113. Included in that must be that an appellate court may interfere where a judge fails to take into 

account or consider matters that he ought to have taken into account or considered on the 

question whether to grant bail. 

 

114. The President, in his dissent, suggests that I am paying only “lip service” to this principle of 

appellate review. With respect, I have set out carefully and cogently my reasoning.  

 

115. It is settled law, that if a judge exercises his or her discretion on a demonstrable error of fact 

and or law an appellate court is entitled to set aside that exercise of discretion and substitute 

its own. 

 

116. In my judgment in this case the trial judge clearly erred when she found that the appellant 

“must bear the responsibility for this matter not being heard within the three year period” 

because (i) “his Counsel is not available before 30th November, 2020”; and (ii) he failed to 

apply for a separate trial from his co-accused. As pointed earlier the appellant’s counsel was 

available for the August 2019 hearing. It was not he that caused the delay. The suggested 

distinction between the appellant’s counsel’s “availability” as opposed his “readiness” is not 

even a distinction the trial judge made. The trial judge said “The dilemma that the 

Applicant is faced with is that his Counsel is not available before 30th November, 

2020”. 

 

117. The judge also erred in applying the wrong test in law when she held in paragraph 27 of her 

Ruling that “it is likely that the appellant may interfere with witnesses or otherwise 

pervert the course of justice”. The test in law is substantial grounds for believing that the 

appellant would (not may) interfere with witnesses or pervert the course of justice. Further 

the judge erred when she failed to consider whether any conditions could be imposed to 

ameliorate any risk that the appellant would interfere with witnesses.   

 

118. Finally, the trial judge’s finding that it was “probable” that the appellant would not appear at 

the trial because of the gravity of the offence of murder went against the evidence as it failed 

to take into account that the appellant was of limited means and had twice voluntarily 

surrendered to custody. The test is that there are substantial grounds for believing that the 

appellant would not appear at his trial. The judge did not identify any substantial grounds 

for believing that he would not appear other than the gravity of the charge. Further, the 

judge failed to take into account whether conditions could be imposed to reduce the risk of 

the appellant absconding. 
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119. It is a grave matter to deprive a person, presumed by law to be innocent, of his liberty for a 

period of 3½ years awaiting trial. Without undermining the safety of the public and or 

facilitating persons to gainsay the system by schemes the courts must protect a person’s 

right to personal liberty. 

 

120. As Allen, P said in Donna Vasyli v The Attorney-General SCCrApp. No. 82 of 2015: 

 

“12. On a true construction of section 4 (2) and paragraph (a) 

(i) of Part A of the Bail Act, and notwithstanding the 2014 

Amendment, I am still of the view that bail may only be denied 

if the State is able to demonstrate that there are substantial 

grounds for believing that the applicant would not surrender 

to custody or appear for trial. In assessing whether there are 

substantial grounds for such belief, the court shall also have 

regard to the nature and seriousness of the offence and the 

nature and strength of the evidence against an applicant as 

prescribed in paragraph (g) of Part A.” 

 

121. For these reasons, as reluctant as I am to interfere with the exercise of a discretion by an 

experienced trial judge on the issue of bail, I am satisfied that the trial judge applied the 

wrong test in law and her findings of fact were inconsistent with the evidence before her. 

 

122. The appellant should not be kept in custody for 3½ years pending his trial and I would allow 

this appeal and grant the appellant bail.  The President has suggested that rather that grant 

bail we ought to order a separate trial for the appellant from his co-accused. This would 

require all of the witnesses to testify at two separate trials. In my judgment this would not be 

preferable to granting bail. The witnesses should not be required to undergo the ordeal of 

having to testify twice in this matter. The following conditions will apply, namely bail in the 

sum of $20,000.00 with three sureties; the appellant is to remain in the island of Exuma at 

all times whilst awaiting trial and to report to the George Town Police Station in Exuma 

every Monday, Wednesday and Friday before 6pm; the appellant shall not have any contact 

(directly or indirectly) with any witnesses in this action. 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 
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Judgment delivered by the Honourable Mr. Justice Evans, JA: 

123. This is an appeal against a decision of Watkins, CJ (Actg.), as she then was, refusing the 

appellant bail pending his trial for murder and other offences. I have read the draft of the 

judgment submitted by Barnett, JA and I approve the disposition proposed by him. 

However, there are just a few comments I would like to add. 

 

124. The facts are well laid out in the Judgment of Barnett, JA and I gratefully adopt the same for 

the purposes of my comments. 

 

125. The statutory frame work relevant to this matter is found in both the Constitution and the 

Bail Act. The starting point is Article 19(3) of the Constitution which is in the following 

terms: 

 

“(3) Any person who is arrested or detained in such a case as is 

mentioned in subparagraph (1)(c) or (d) of this Article and 

who is not released shall be brought without undue delay 

before a court; and if any person arrested or detained in such a 

case as is mentioned in the said subparagraph (1)(d) is not 

tried within a reasonable time he shall (without prejudice to 

any further proceedings that may be brought against him) be 

released either unconditionally or upon reasonable conditions, 

including in particular such conditions as are reasonably 

necessary to ensure that he appears at a later date for trial or 

for proceedings preliminary to trial”. 

 

126. Section 4(2) of the Bail Act is in these terms: 

“(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First Schedule, shall not be granted bail unless 

the Supreme Court or the Court of Appeal is satisfied that the 

person charged - - 

(a) has not been tried within a reasonable time; 

(b) is unlikely to be tried within a reasonable time; or 

(c) should be granted bail having regard to all the 

relevant factors including those specified in Part A of 

the First Schedule and subsection (2B),  



 

29 
 

and where the court makes an order for the release, on bail, of 

that person it shall include in the record a written statement 

giving the reasons for the order of the release on bail. 

(2A) For the purpose of subsection (2)(a) and (b) --- 

(a) without limiting the extent of a reasonable time, a 

period of three years from the date of the arrest or 

detention of the person charged shall be deemed to be a 

reasonable time; 

(b) delay which is occasioned by the act or conduct of 

the accused is to be excluded from any calculation of 

what is considered a reasonable time. 

(2B) For the purpose of subsection (2)(c), in deciding whether 

or not to grant bail to a person charged with an offence 

mentioned in Part C of the First Schedule, the character or 

antecedents of the person charged, the need to protect the 

safety of the public or public order and, where appropriate, the 

need to protect the safety of the victim or victims of the alleged 

offence, are to be primary considerations”. [Emphasis added] 

127. It cannot be disputed that although the appellant has not been in custody for three years the 

date set for trial, if it is maintained, will require him to remain in custody beyond three 

years. It follows that Section 4(2)(b) which relates to a situation where the applicant is 

unlikely to be tried within a reasonable time is relevant. It also follows that the applicant had 

no need to wait until the three year period has elapsed before making the current application.  

 

128. In dealing with this appeal I am conscious of the principle that an appellate court, in a matter 

involving the exercise of discretion, ought not to substitute its discretion for that of the trial 

judge but rather it is the role of the appellate court to see whether the judge exercised his 

discretion judicially and reasonably. The question is whether a judge, mindful of his duty to 

act judicially, could have or would have made that decision.  This requires a consideration 

as to whether the judge took into consideration something he ought not to have taken into 

account or did he fail to take into consideration something of relevance he should have.  

 

129. In cases such as the present where there are findings of fact the role of the appellate court is 

to ascertain whether or not on one view of the evidence there is a basis for making the 

findings or whether the judge took into consideration something he should not have or did 

not take into consideration something of relevance he should have in arriving at the 
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conclusion. It should be obvious, however, that where a judge misconstrues the evidence his 

finding thereon is unlikely to be the basis for a proper exercise of his discretion. 

 

130. In the present case the learned judge specifically found that “the delay in trial is caused by 

the Applicant”. That was not an accurate assessment of the evidence before her. The 

evidence revealed that the applicant’s original trial date was fixed for 3 December 2018. He 

applied for bail on 28 September 2017 and that application was refused. The trial date of 3 

December 2018 was vacated because neither counsel for the prosecution nor for both 

accused were able to proceed on that date. A new trial date of 28 January 2019 was fixed. 

On that date the prosecution was ready to proceed but the matter could not proceed because 

counsel for the appellant as well as counsel for the co-accused were unable to do so as they 

were still engaged in another trial before a court which continued far beyond the time it was 

scheduled to be completed. The matter came back before the court on 19 February 2019 to 

fix another date. The court then offered 5 August 2019 as a trial date. That was convenient 

for counsel for the appellant but inconvenient for counsel for his co-accused. Counsel for 

the co-accused indicated that he was not available until December 2020.The court then fixed 

the trial date as 1 March 2021 with an earlier date of 30 November 2020 in the event another 

matter scheduled for that date, for whatever reason, did not proceed. 

 

131. It is significant that Section 4(2A)(b) of the Bail Act provides that “delay which is 

occasioned by the act or conduct of the accused is to be excluded from any calculation 

of what is considered a reasonable time”. Firstly, in my view, the reference to “act or 

conduct” must necessarily refer to some act or conduct which is improper. For example 

where the attorney comes to Court unprepared or the accused absents himself from trial 

without a good excuse. Secondly, the provision calls for a calculation of the delay and the 

allocation of the portion of that delay for which the applicant is responsible. In this case the 

applicant’s attorney was engaged in another trial on 28 January 2019 and could not proceed 

to trial in the appellant’s case. That in my view is not the kind of act or conduct 

contemplated by the section.  

 

132. In attributing the delay in this case totally to the applicant the learned judge stated that at no 

time did the applicant seek leave for a separate trial. She then went on to find that due to the 

fact that the Court did fix trial dates within the three year period mentioned in the Bail Act 

and the fact that the prosecution is willing to present its case in a reasonable time, there has 

been no unreasonable delay in the trial of the applicant. This finding ignores Section 

4(2A)(a) which states that “without limiting the extent of a reasonable time, a period of 

three years from the date of the arrest or detention of the person charged shall be 

deemed to be a reasonable time”. 
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133. The learned judge’s finding that the applicant was responsible for the delay also ignores the 

fact that the applicant’s attorney was prepared to accept a date within the three year period. I 

have noted the President’s position that the applicant’s affidavit stated that he was 

“available” for trial but did not say that he was “ready” for trial. Firstly, it is accepted that 

when an attorney confirms his availability for trial the expectation is that he will be ready 

for trial on that date. In the absence of the attorney appearing on the date assigned and 

indicating that he is not ready, or otherwise advising the Court that he is not able to proceed, 

the presumption must be that he will be ready to proceed. It was not, therefore, open to the 

judge to find that counsel was available but not ready. It is also significant that the judge at 

no time purported to make any such finding. The trial date was set based on the difficulties 

with the diary of counsel for the applicant’s co-accused. 

 

134. As this Court differently constituted had occasion to say in the case of Duran Neely v The 

Attorney General SCCrApp. No. 29 of 2018: 

 

“17. It should be noted that section 4 of the Bail Act does not 

provide the authorities with a blanket right to detain an 

accused person for three years. In each case the Court must 

consider what has been called the tension between the right of 

the accused to his freedom and the need to protect society. The 

three year period is in my view for the protection of the 

accused and not a trump card for the Crown. As I understand 

the law when an accused person makes an application for bail 

the Court must consider the matters set out in section 4(2) (a), 

(b) and (c). This means that if the evidence shows that the 

accused has not been tried within a reasonable time or cannot 

be tried within a reasonable time he can be admitted to bail as 

per (a) and (b). In those circumstances where there has not 

been unreasonable delay the Court must consider the matters 

set out in (c). If after a consideration of those matters the 

Court is of the view that bail should be granted the accused 

may be granted bail”. 

 

135. In my view a trial judge in setting a trial date must have in mind Article 19(3) of the 

Constitution as well as the provisions of Section 4(2) of the Bail Act. Mr. Munroe’s 

submission was that Section 4 contemplates that once it became evident that the applicant 

could not be tried within a three year period the judge was obliged to grant him bail. I do not 

agree. Section 4 in my view is a marker which requires the judge to be aware of the accused 

person’s rights under Article 19(3) of the Constitution. This is the reason for my view that 

the three year period was given for the protection of the accused.  
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136. In this case the learned judge, in deciding to set a trial date for the applicant which would 

potentially mean his remaining in custody beyond the three year period, ought to have given 

consideration to Article 19(3) of the Constitution. She was, in my view, required to consider 

whether having regard to the applicant’s rights under Article 19(3) there were nonetheless 

matters which required the applicant to remain in custody for the protection of society. This 

was the same issue to be decided when the applicant made his application for Bail. There 

was nothing which I could discern from the judge’s ruling which showed that she directed 

her mind to Article 19(3) of the Constitution. 

 

137. At paragraph 40 of her ruling the learned judge stated that: 

 

“40. …the Applicant ought not to be allowed to use the 

provisions of Article 20(2)(d) of The Constitution as a means to 

obtain an advantage that he would not otherwise be entitled 

to”.   

 

138. Article 20(2)(d) provides that: 

“2) Every person who is charged with a criminal offence – 

… 

(d) shall be permitted to defend himself before the court 

in person or, at his own expense, by a legal 

representative of his own choice or by a legal 

representative at the public expense where so provided 

by or under a law in force in The Bahamas….” 

139. This finding seems to infer that the applicant could have and probably ought to have elected 

another attorney who was available within the three year period. However, this finding was 

clearly the result of the infection of her erroneous finding that “The dilemma that the 

Applicant is faced with is that his Counsel is not available before 30th November, 

2020.” I agree with Barnett, JA that this was a fundamental finding by the judge that 

undergirded her subsequent finding that it was the appellant who must bear the 

responsibility for the matter not being held within the three year period. 

 

140. The learned judge also found that the appellant was responsible for the delay because he did 

not insist upon an earlier trial date by asking for a separate trial. This too, in my view, was 

an error. It cannot reasonably be said that the applicant acquiesced. That would only be 

relevant where the three year period has already expired. This is a situation where the setting 

of the dates makes it clear that the applicant's Constitutional rights are in danger of being 

infringed. His application is an attempt to prevent that so he has not acquiesced. The Court 
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still has the power to prevent the infringement of his right by granting bail. If he had waited 

until after the expiration of the three year period one might more reasonably argue that he 

ought to have taken some step to prevent the infringement. 

 

141. It has to be remembered that the applicant’s complaint is that he should not be kept in 

custody while there has been an unreasonable delay. That is a live issue which the court 

must treat with. There is no one remedy. Severance is one whereby bail is the other. The 

learned judge purported to penalize him for choosing to ask for bail rather than severance. In 

my view that was wrong. It was open to the applicant to decide that the application for bail 

afforded him the best relief in the circumstances. There are obvious difficulties with an 

application for severance as it necessarily requires the court system to conduct two separate 

trials with the attendant financial and personnel difficulties which ensue. 

 

142. In my view, the applicant's continued detention can only be justified if the Court is satisfied 

that there is in this case a need to protect society which is greater than his right to freedom 

as a person presumed to be innocent of the crime alleged. In my view Article 19(3) comes 

closer to making the grant of bail mandatory in these circumstances rather than Section 4 of 

the Bail Act as contended by Mr. Munroe. That provision as noted earlier states that where 

an accused person: 

 

“…is not tried within a reasonable time he shall (without 

prejudice to any further proceedings that may be brought 

against him) be released either unconditionally or upon 

reasonable conditions, including in particular such conditions 

as are reasonably necessary to ensure that he appears at a later 

date for trial or for proceedings preliminary to trial”. 

 

143. The use of the word shall emphasizes the serious nature of the requirement set out in the 

provision. The only consideration which causes me to find that it is not a mandatory 

requirement that bail be granted is the need to impose reasonable conditions. I have doubts 

as to whether the framers of the Constitution in promulgating Article 19(3) intended that an 

accused person should be released where he posed a clear danger to society and that no 

conditions could be imposed which could ensure his attendance at trial or ameliorate the 

concerns as to the public safety. 

 

144. In Jonathan Armbrister v The Attorney General SCCrApp. No. 145 of 2011  John, JA 

also observed that as follows: 

 

“12. It has been established for centuries in England that the 

proper test of whether bail should be granted or refused is 
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whether it is probable that the defendant will appear to take 

his trial, and that bail is not to be withheld merely as 

punishment. The courts have also evolved, over the years, a 

number of considerations to be taken into account in making 

the decision, such as the nature of the charge and of the 

evidence available in support thereof, the likely sanction in 

case of conviction, the accused’s record, if any and the 

likelihood of interference with witnesses…” 

 

145. In the case of The Attorney General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 

108 and 116 of 2008 Osadebay, JA observed as follows: 

 

“110. …As stated by Coleridge J. in Barronet’s case cited 

earlier - the defendant is not detained in custody because of his 

guilt but because there are sufficient probable grounds for the 

charge against him, so as to make it proper that he should be 

tried and because the detention is necessary to ensure his 

appearance at trial.” [Emphasis added] 

 

146. These authorities point, in my view, to a position that the primary purpose of the detention 

of an accused who is charged with an offence is to ensure his attendance at his trial. 

However, it must also be accepted that in construing the Bail Act the Court can also take 

into consideration matters such as whether there is good reason to believe the accused 

would, if released, interfere with witnesses or that the detention is necessary for his own 

protection. In my view, however, where the court is faced with the decision as to whether to 

detain an accused person beyond the three year period there must be compelling reasons to 

do so. It follows that even where bail had previously been sought and denied the specter of 

the detention beyond three years must warrant a review of the status of the accused.  

 

147. It is acknowledged that the learned judge did proceed to find that (1) “it is likely that the 

Applicant would interfere with witnesses or otherwise pervert the course of justice, 

should he be granted bail;” and that (2) “due to the seriousness of the offense and the 

severity of that punishment, should he be granted bail, it is probable that the Applicant 

will not appear to take his trial.”  I agree with Barnett, JA that neither finding is supported 

by the evidence.  

 

148. It is, by now, well established that the seriousness of the offense and the severity of that 

punishment, without more, is not a sufficient basis for finding that an accused person is not 

likely to appear for his trial and that bail should therefore be denied. I agree with Barnett, JA 

that there is no evidence that the appellant himself or any person on his behalf has 
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threatened the lives of either Hall or Taylor. They have not said so and the trial judge in her 

Ruling makes no finding that the appellant has threatened those witnesses. In the present 

Bahamas it is not unusual that witnesses who are required to testify in a murder trial will be 

afraid and may express such fear. However, in the absence of evidence that the particular 

accused poses a threat to the relevant witnesses bail ought not to be denied on that basis. 

 

149. Finally, as pointed out by Barnett, JA the learned judge did not consider any conditions 

which may have addressed the concerns she expressed relative to the applicant absconding 

or interfering with witnesses if released on bail. This she was required to do having regard 

to the clear terms of Article 19(3). In my view having regard to the facts of this case and the 

terms of Article 19(3) the learned judge could not be said to have properly exercised her 

discretion when refusing the applicant’s request for bail. 

 

150. For the foregoing reasons I agree with Barnett, JA that the learned judge’s ruling should be 

set aside and that bail should be granted to the applicant on the terms and conditions set out 

in his draft judgment. 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 


