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of the Court of Appeal Act – Rule 9 of the Court of Appeal Rules – Section 70 of the 

Interpretation and General Clauses Act - Article 28 of the Constitution 

On 7 August 2019 Justice Archer-Minns refused the intended appellant Seymour’s application 

for bail and the following day on 8 August 2019 Justice Turner refused the intended appellant 

Nixon’s application for bail. Both Seymour and Nixon filed appeals against the refusal of bail on 

16 August 2019. Both applications to extend the time within which to appeal were filed on 7 

October 2019. The intended respondent filed a preliminary objection to the hearing of the 

applications to extend the time within which to appeal; the essence of which was that there is no 

statutory basis upon which the Court could extend the time for appealing.  

Held: The Court accedes to the preliminary objection; extension of time applications dismissed.  

Although the intended appellants Notices of Appeal were filed only six days late their 

applications for an extension of time within which to appeal was not filed until almost two 

months later. Time continues to run until the application to extend time is made.   

Section 8A of the Bail Act provides that an appeal against the grant or refusal of bail shall be 

filed within two days. The Act does not provide for an extension of time for appealing once the 

statutory period has passed. The Court is a creature of statute; hence, unless permitted by the 

statute to extend the time for appealing, the Court is unable to do so. Further, there is no inherent 

power to extend the time within which to appeal in such circumstances.  

Section 17 of the Court of Appeal Act enables the Court to extend the time within which to 

appeal. However, that section applies only to an appeal from a person who has already been 

convicted, not who is awaiting trial.  

David Cornish v The Director of Public Prosecutions SCCrApp. No 174 of 2018 followed 

Taylor and another v Lawrence and another [2002] 2 All ER 353 distinguished 

R v Yasain [2016] 2 All ER 686 mentioned  

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The two appellants’ intended appeals raise identical issues, both men rely upon the same 

submissions and Mr. Farquharson represented them both. We thought that in the 
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circumstances, although the intended appeals were not conjoined, we could dispose of the 

appeals in one judgment. This we have done. 

 

2. These intended appeals arise out of the decision of Mr. Justice Bernard Turner handed down 

on 8 August 2019 whereby he refused the intended appellant Nixon’s application for bail and 

the 7 August 2019 decision of Madam Justice Archer-Minns to refuse bail to the intended 

appellant Seymour. The intended appellants’ Counsel was not present when the decisions 

were given. He had previously informed the Justices that he had intended to travel outside the 

jurisdiction. The intended appeals are based on several grounds.  

 

3. However, before we could enter into a consideration of the substantive appeals, the intended 

respondent made a preliminary objection to the extension of time applications. It took the 

following form: 

“1. The late filing of the Notice of Appeal on the 16
th

 August, 

2019 against the decision of His Lordship, Bernard Turner 

handed down in the Supreme Court on the 8th August, 2019. 

The Appellant did not comply with the mandatory filing 

requirements of the Notice of Appeal, contained in section 8A 

(2) of The Bail Act, Chapter 103.” 

4. The essence of the objection is that there is no statutory basis upon which the Court may rely 

to extend the time for appealing against the refusal of bail by the Judge. The identical 

objection was made in respect of Seymour’s intended appeal. 

 

5. Turner, J rendered his decision on 8 August 2019. The intended appellant Nixon did not file a 

Notice of Appeal until 16 August 2019; and a Notice of Extension of Time Within Which to 

Appeal on 7 October 2019. The intended appellant Nixon is almost two months out of time 

because notwithstanding that his Notice of Appeal was filed only six days late, his 

application to extend the time limited for appealing was not filed until 7 October 2019. Time 

continues to run until the application to extend time is made.  

 

6. On 16 August 2019, the intended appellant, Seymour filed a Notice to appeal the decision of 

Archer-Minns, J. His Notice of Extension of Time Within Which to Appeal was not filed 

until the 7 October 2019. 

 

7. Section 8(A) of the Bail Act provides: 

“8A. (1) Where the Supreme Court grants or refuses a person 

bail, or refuses to revoke hail, the prosecution or the person, as 

the case may be, shall have a right of appeal to the Court of 

Appeal.  
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(2) An appeal shall be filed within two days of the making of 

the decision,  the subject matter of the appeal, and pending the 

hearing of an appeal against an order admitting an accused 

person to bail that order shall he suspended.” [Emphasis 

added] 

8. It is obvious, therefore, that the intended appellants’ appeals are out of time; and that leave to 

extend the time for appealing must be secured in order for the appeal to be heard. 

Is Section 17 of the Court of Appeal Act Applicable? 

9. Section 17 of the Court of Appeal Act (“the CA Act”) provides: 

“17. (1) Where a person convicted desires to appeal to the 

court or to obtain the leave of the court to appeal under the 

provisions of this Part of this Act, he shall give notice of appeal 

or of his application for leave to appeal in such manner as may 

be prescribed by rules of court within twenty-one days of the 

conviction.  

(2) The time within which notice of appeal or of application for 

leave to appeal may be given, may be extended at any time by 

the court.  

(3) For the purposes of this section the date of conviction shall, 

where the Supreme Court has adjourned the trial of an 

information after conviction, be deemed to be the date on 

which such court has sentenced or otherwise dealt with the 

appellant.” [Emphasis added] 

10. In David Cornish v The Director of Public Prosecutions SCCrApp. No 174 of 2018, 

Barnett, JA considered the issue of whether the Court has the power to extend the time 

limited for appealing a judge’s refusal of bail; and concluded, inter alia, at paragraph 10 that 

section 17(2) of the CA Act, “only applies to appeals from a person who has been 

convicted”. 

Does Time Run in the Long Vacation? 

11. Mr. Farquharson sought to distinguish Cornish on the basis, inter alia, that as the events took 

place in August – a time when the courts are traditionally on vacation – time would not run 

for the purposes of section 8A(2) of the Bail Act in the usual manner. That is how we 

understood his submission. If it is as we have characterised it, then it is untenable because in 

the same manner that the Judges heard the bail applications in August, the law relating to 

such applications continues in force. The Bail Act and the requirements to be observed for 

appealing decisions of the lower courts do not fall into abeyance merely because of the time 

of the year. 
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Rule 9 of the Court of Appeal Rules 

12. Mr. Farquharson referred us to Rule 9 of the Court of Appeal Rules (“the CA Rules”) in an 

effort to buttress his position. Rule 9 states: 

“9. (1) The Court may, on such terms as it thinks just, by order 

—  

(a) extend the period prescribed by these Rules for the 

doing of anything to which these Rules apply;  

(b) extend the period specified in any judgment, order 

or direction of the court, or of the court below, for the 

doing of anything to which the judgment, order or 

direction relates; or  

(c) direct a departure from these Rules in any other way 

where this is  required in the interests of justice.  

(2) The power of the court, under the provisions of paragraph 

(1), to extend  any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified.” [Emphasis added] 

13. The above underlined phrase in Rule 9 of the CA Rules effectively eviscerates the intended 

appellants’ argument as it discloses clearly that Rule 9 of the CA Rules limits the power of 

the Court to extend time to those periods prescribed by the CA Rules. The Bail Act does not 

fall within the ambit of Rule 9 of the CA Rules hence the rule does not avail the intended 

appellants. 

Recourse to the Constitution  

14. Mr. Farquharson also placed reliance on Articles 28(4) and 104 of the Constitution to suggest 

that Parliament had abridged the rights of the intended appellants to appeal a denial of bail by 

shortening the period within which they were to appeal, i.e., two days, when compared with 

the twenty-one days accorded to an appellant in a civil case. 

 

15. Article 28(4) of the Constitution provides as follows: 

“(4) No law shall make provision with respect to rights of 

appeal from any determination of the Supreme Court in 

pursuance of this Article that is less favorable to any party 

thereto than the rights of appeal from determinations of the 

Supreme Court that are accorded generally to parties to civil 

proceedings in that Court sitting as a court or original 

jurisdiction.”  [Emphasis added] 
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16. I have on occasion described Article 28 as an engine that drives the enforcement of those 

fundamental rights contained in Articles 16 through 27. Article 28(1) states: 

“28.- (1) If any person alleges that any of the provisions of 

Articles 16 to 27 (inclusive) of this Constitution has been, is 

being of is likely to be contravened in relation to him then, 

without prejudice to any other action with respect to the same 

matter which is lawfully available, that person may apply to 

the Supreme Court for redress.”   

17. It is useful to look at the terms of the intended appellants’ appeals engaging our attention. 

Seymour’s Notice of Appeal mirrors Nixon’s; and we set out the Notice of Appeal in respect 

of Nixon in its entirety: 

“TAKE NOTICE that DEANO NIXON hereby appeals to the 

Court of Appeal of the Commonwealth of The Bahamas 

pursuant to Section 8A (1) of the Bail Act, Chapter 103, against 

the decision of His Lordship, Justice Bernard Turner handed 

down in the Supreme Court on or after the 8th day of August, 

2019, whereby the Learned Judge orally refused the 

application for bail of the Appellant herein who on or about 

Thursday the 15
th

 of  September, 2017 was arraigned before the 

Supreme Court, sitting at Bank Lane, New Providence The 

Bahamas, on an allegations (sic) of Murder and remanded into 

custody, and prays that the order of the Learned Judge be Set 

aside and the Appellant be admitted to bail. 

AND FURTHER TAKE NOTICE THAT the grounds of 

Appeal are as follows: 

1. The learned Judge misdirected himself when he found that 

the outstanding allegation against the Appellant was sufficient, 

on its own, to  justify the denial of bail. 

2. The learned Judge erred by failing to consider the nature 

and quality of the evidence supporting the allegations against 

the Appellant. 

3. In particular, the Learned Judge gave no consideration or 

no proper consideration whatsoever to the fact that the 

Appellant could not possibly be convicted for the offence as 

charged on the basis of the allegations contained in the VBI. 

4. The learned Judge failed to exercise his discretion judicially 

by failing or refusing to consider the issues required to be 

considered on an application for bail and by considering 

matters which were not relevant to an application for bail. 
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5. The learned Judge erred in failing to admit the Appellant to 

bail when there was in fact produced no evidence whatsoever 

which suggested that he would abscond, interfere with any 

witness, commit further offences or otherwise interfere with 

the proper operation of the justice system. 

6. And such other grounds as may appear appropriate once the 

Learned Judge condescends to provide a written ruling setting 

out his reasons for the denial of bail.” 

18. Nowhere in the Notices of Appeal is there a reference to any matter arising out of the 

Constitution. Specifically, no allegation of a breach of a fundamental right is made as is 

required by Article 28(1). 

 

19. We recogise that constitutional challenges may be made via a formal application using some 

process known to the courts; but equally challenges may be by epistolary means. However, in 

our view, it is not competent for Counsel to seek to convert a bail appeal into a constitutional 

challenge from the Bar table. 

 

20. Furthermore, it is doubtful whether Article 28(4) is applicable where Parliament has provided 

an avenue to challenge a bail decision in the same manner as a person aggrieved in a civil 

matter may do so. The difference in the time within which to appeal does not, in my view, 

abrogate or make less favourable the right accorded to appeal a bail decision. 

 

21. It is notable that the intended appellants’ skeleton arguments do not contain any reference to 

the Constitution. In the premises this submission is without substance.  

When Does Time Begin to Run? 

22. In the course of addressing the Court on the issue of whether the intended appellants were 

indeed out of time, Mr. Farquharson referred to section 6 of the Bail Act. That section 

pertains to magistrates providing reasons for their bail decisions. Thus, the section is 

inapplicable to the intended appellants’ appeal. However, we believe the section Mr. 

Farquharson intended us to consider was section 5 of the Bail Act since his complaint related 

to the time when Turner, J. rendered his written ruling. 

 

23. Mr. Farquharson submitted that time only ran from when the Judge produced his written 

ruling. This is an untenable argument. Section 5(1) of the Bail Act states, inter alia: 

“5. (1) Subject to subsection (2), where —  

…  
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(b) a Court refuses bail in criminal proceedings in relation to a 

person referred to in paragraph (a) of subsection (1) of section 

3; 

… 

that Court or police officer shall make a record of the decision 

and, where requested to do so by the person in relation to 

whom the decision was taken, shall cause that person to be 

given a copy of the record of the decision as soon as practicable 

after the record is made.” [Emphasis added] 

24. The court is required to make a record of the decision refusing bail but the time for filing an 

appeal pursuant to section 8A of the Bail Act is to be done “within two days of the making 

of the decision” not the making of the record. This provision is consonant with Rule 11(1) of 

the CA Rules which provides that for civil appeals, time runs from the pronouncement of a 

judge’s decision: 

“11. (1) Every notice of appeal shall be filed and a copy thereof 

served by the appellant upon all parties to the proceedings in 

the court below who are directly affected by the appeal … 

calculated from the date on which the judgment or order of the 

court below was pronounced or made. 

25. Section 8A of the Bail Act makes no provision for the extension of time. So, even the 

Interpretation and General Clauses Act (“IGCA”) cannot assist the intended appellants. 

 

26. The IGCA permits a court to extend the time for appealing but only where the power is given 

in the written law. Section 70 states: 

“70. Where in any written law a time is prescribed for doing 

any act or taking any proceeding and power is given to a court, 

public body, public officer or other authority, to extend such 

time, then the power may be exercised by the court, public 

body public officer or other authority although the application 

for the same is not made until after the expiration of the time 

prescribed.” 

The Court’s Inherent Power 

27. Mr. Farquharson urged us to find that we were invested with the inherent power to extend the 

time within which the intended appellants could appeal. He relied on the case of Taylor and 

another v Lawrence and another [2002] 2 All ER 353 where the brief facts reveal that it 

was discovered that a trial judge had received free legal services from the solicitors of one of 

the parties; but the discovery was ostensibly made after the Court of Appeal in England had 

given its decision dismissing the appeal. The Court of Appeal was asked to re-open the 
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appeal and it considered whether it had the power to do so after it had given a final judgment 

and that judgment had been drawn up. The court ultimately held at paragraph 54 that there 

was a “residual jurisdiction which we are satisfied is vested in a court of appeal to avoid 

real injustice in exceptional circumstances”.  

 

28. The principle laid down in Taylor is derived from unimpeachable logic. A court must be able 

to protect its processes from abuse. “The court had implicit powers to do that which was 

necessary to achieve the dual objectives of an appellate court, namely to correct wrong 

decisions so as to ensure justice between the litigants involved, and to ensure public 

confidence in the administration of justice …”. (The head note to Taylor but mentioned in 

paragraph 26). 

 

29. Taylor cannot assist the intended appellants because the residual powers mentioned therein 

related to the jurisdiction of the court to achieve its dual purpose mentioned above and the 

instant intended appeals do not raise any exceptional circumstances requiring the Court to 

exercise its residual jurisdiction.  

 

30. Similarly, R v Yasain [2016] 2 All ER 686, another case relied upon by Mr. Farquharson, 

cannot avail the intended appellants as it too pertained to the English Court of Appeal 

considering the re-opening of a concluded appeal. 

 

31. However, in the present case, statute has determined a period of time within which an appeal 

must be lodged without providing for an extension of time for appealing once the statutory 

period has passed. The Court is a creature of statute; hence, unless permitted by the statute to 

extend the time for appealing, we are unable to do so. Moreover, we do not possess an 

inherent power to do so. 

Conclusion 

32. Unfortunately for the intended appellants we have found no reason to differ from the 

conclusion reached by Barnett, JA at paragraph 18 of Cornish that: 

“18. In our judgment this Court does not have the jurisdiction 

to determine  any appeal against a decision of the Supreme 

Court denying or granting  bail where that appeal is made 

more than two days after that decision.” 

33. In the premises we accede to the intended respondent’s preliminary objection to the 

extension of time applications. The applications are, therefore, dismissed.  
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Addendum 

34. In the course of his submissions Mr. Farquharson raised the issue of the inability of an 

unrepresented person to lodge an appeal against the refusal of bail within the two days 

mandated by the statute due to the inefficiencies ingrained in the system, to wit, persons are 

not provided with the facilities to launch their appeals timeously. 

 

35. We are not unaware of the difficulties faced by prospective appellants seeking to comply 

with the two day time requirement in section 8A of the Bail Act. Perhaps the harshness of the 

reality may be ameliorated by the inclusion of a provision in the Bail Act that empowers the 

Court to extend the time for appealing in an appropriate case in the same manner that section 

17(2) of the CA Act does in respect of convicted persons. 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 


