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Civil Appeal – Trust –Privacy order – Sealing of file – Open justice – Right to a public hearing – 

Right to privacy - Whether the matter should be heard in camera – Whether the file should be 

sealed – Proper function of an appellate court - Article 20 of The Bahamas Constitution - Section 

77(3) &(4) of the Bank & Trust company Regulations Act 2020 

Gordon “Butch” Stewart (“Mr. Stewart”) is the founder of two trusts; the Coral Ridge Trust and 

the Hightree Trust, both of which are governed by Bahamian law. The trusts provide for a “non- 

contest” clause. The trustee, Cromwell Trust Company Limited, is a Bahamian company and the 

sole trustee of both trusts. Mr. Stewart died leaving two surviving families; the Jamaican family 

comprising of his adult children, Adam Stewart, Jamie Stewart-McConnell, Bobby Stewart and 

Brian Jardim (and their respective families) and the “U.S. family”, comprising of Cheryl Stewart 

(“Cheryl”), and her three adult children, Gordon Stewart, Kelly Stewart and Sabrina Stewart. Mr. 

Stewart left wishes as to how he desired the trusts to be administered on his death. 

Mr. Stewart died on 4 January 2021. On 22 September 2021 Cheryl brought an action against the 

trustee for failing to carry out Mr. Stewart’s wishes after his death and sought the removal of 
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Cromwell as trustee and the appointment of a new trustee. Thereafter, Cromwell issued a privacy 

Summons seeking for the proceedings to be heard in camera and the sealing of the file in the 

proceedings, or some lesser form of confidentiality order. In Cromwell’s view, open proceedings 

would put the minor beneficiaries' personal safety at risk and disclose commercially sensitive 

information concerning the internal affairs of both trusts. On 27 May 2022 the trial Judge refused 

the privacy application. Unsatisfied with that decision, the Jamaican family sought leave of the 

trial Judge to appeal that decision, but leave was refused. 

The Jamaican family and the minor children now seek the leave of this Court to appeal the refusal 

to grant a privacy order. The Jamaican family proposed to appeal on the basis that the trial Judge 

applied the wrong test and misunderstood the law. In their view, the trial Judge ought not to simply 

have determined whether the sealing was necessary, but also whether it was expedient to make the 

sealing order. Further, the Judge ought to have imposed a less intrusive confidentiality order. The 

minor Jamaican children also propose to appeal on the basis that the trial Judge applied the wrong 

test. 

 

Held: Application for leave to appeal refused. Written submissions on the appropriate order as to 

costs are to be delivered by 5 June 2023. Any applications regarding the publication of this 

Judgment, pending any application for leave to appeal to the Privy Council, must be made by the 

5 June 2023. The respondents will have 1 week to respond to any application made. 

 

Section 77(3) of the Bank and Trust Companies Regulations Act provides for proceedings to be 

heard in camera if the court so orders. The application made pursuant to section 77(3) is 

misconceived. Section 77(3) relates to civil proceedings where information about a customer's 

bank account is likely to be disclosed. It does not relate to information concerning children and 

their welfare. 

It is wrong to say that the learned Judge erred in law by applying the test of necessity in determining 

whether, in the circumstances of this case, it would be correct to make a privacy order and depart 

from the principles of open justice. 

The position at common law is that there is no general exception to open justice where privacy or 

confidentiality is an issue. Article 20 of the Bahamas Constitution does not alter the common law 

position. While Article 20(10) provides that the open justice principle of a public hearing may be 

modified by a law which authorizes departure on the ground of expediency, it does not require a 

judge to consider departure on the ground of expediency. There is no such law which authorizes 

departure on the ground of expediency. 

The learned Judge was correct to refuse to make the order sought in the privacy Summons The 

principle of open justice and public hearings is fundamental to our system of justice. Open justice 

is so fundamental that it cannot be set aside because a litigant wants to keep his otherwise 

commercially sensitive financial information confidential. If that were the case every wealthy or 

successful businessman would want any litigation concerning his business or his wealth held in 

secret. This is not case involving a patent or secret process the disclosure of which would make 
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the litigation nugatory. Departure from public hearings should only be made where it is necessary 

in the interest of justice. 

Regarding a less intrusive confidentiality order, there is no evidential basis for believing that 

Cheryl will not comply with her obligation of confidentiality on discovery. The Judge was right in 

rejecting the confidentiality club order. 

The minor children were joined to the proceedings by their parents. They are known to be the 

grandchildren of the founder. Their wealth is known to them and is already in the public domain. 

It is difficult to see how holding the proceedings in private provides protection from public 

disclosure of information already in the public domain. 

Bank Mellat v HM Treasury No. 2 [2014] AC 700 considered 

British American Tobacco v Secretary of State for Health [2018] EWHC 3586 considered 

Corso v Chase Manhattan Bank [1994] BHS J No.24 mentioned 

Global Torch Ltd v Apex Global Management [2013] 1 WLR 2993 considered 

Hot Pancakes Ltd et.al. v Amber Louise Murphy et.al. SCCivApp. No. 95 of 2020 considered 

Jersey Evening Post Ltd v Al-Thani [2004] 2 LRC 1 

Maria Iglesias Rouci et.al. v Juan Sanchez Busnadiego SCCivApp Nos. 147 & 148 of 2021 

mentioned 

MN v OP and others [2019] EWCA Civ 679 

Standard Chartered Bank (Switzerland) S.A. v UBS (Bahamas) Ltd BS 2011 SC 102 considered 

V v T and another [2014] EWHC 3432 (Ch) 

X v Dartford and Gravesham NHS Trust [2015] 1 WLR 3647 
 

 

J U D G M E N T 

 

 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

1. These are two applications for leave to appeal a Ruling of Charles, Sr. J. (as she then was) 

made on 27 May 2022, refusing to make privacy orders requested by a trustee or 

alternatively confidential clubs orders sought by other defendants who are beneficiaries of 

or hold other interests in the trusts in question. 

 
2. In the substantive action Cheryl Hammersmith Stewart (“Cheryl”) has brought an action 

against Cromwell Trust Company Limited (“Cromwell or the trustee”) seeking it’s removal 

as trustee of two trusts known as the Coral Ridge Trust and the Hightree Trust. 

 
3. Brief background facts are summarized in the Ruling of Charles, Sr. J. which is the subject 

of the appeal as follows: 

“[7] Gordon “Butch” Stewart (“Mr. Stewart”) was a 

well-known Jamaican entrepreneur and Founder of the 
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Sandals Group, a well-known resort in the Caribbean. 

He was the Founder of two (2) trusts governed by 

Bahamian law. 

[8] Mr. Stewart died on 4 January 2021, leaving two (2) 

surviving branches of his family. The first branch is the 

“Jamaican family”, comprising his adult children, Adam 

Stewart, Jamie Stewart-McConnell, Bobby Stewart and 

Brian Jardim (and their respective families). The second 

branch is the “U.S. family”, comprising Cheryl, his 

partner of some 30 years, and her three adult children, 

Gordon Stewart, Kelly Stewart and Sabrina Stewart. 

[9] Most of Mr. Stewart’s wealth was settled into three 

trusts, two of which are Bahamian and the subject of 

these proceedings. The Trustee is a Bahamian private 

trust company that is the trustee of both trusts. 

[10] Mr. Stewart left very detailed instructions 

expressing his wishes as to how the trusts are/ought to be 

administered after his death. In summary, he expressed 

that he wanted the trusts to be brought to an end 

promptly following his death and that the shares in the 

business holding companies (including the Sandals 

Group) to be decanted into five (5) new trusts – one each 

for Adam, Jaime, Bobby and Brian and one (1) trust for 

the U.S. family. He wished for these new trusts to receive 

the shares in the holding companies, including the 

holding company of the Sandals Group in the following 

proportions: 

(i) US Family Trust: 42%. 

(ii) Bobby’s Trust: 16.67%. 

(iii) Adam’s trust: 16.67%. 

(iv) Jaime’s trust: 16.66%. 

(v) Brian’s trust: 8%. 

[11] Mr. Stewart also left detailed written instructions as 

to how the businesses should be managed and directed 

that the U.S. family was to receive US$100 million..” 

4. The Judge’s reference to “detailed instructions” is unfortunate. These were fully 

discretionary trusts. Although Mr. Stewart’s “wishes” may have some commercial morality 
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with respect to how the trustee should exercise its discretion, they are by no means 

“instructions” and are not binding on the trustee, nor do they fetter the trustee’s discretion. 

 
5. On 22 September 2021 Cheryl commenced an action against Cromwell by issuing a 

Generally Indorsed Writ of Summons seeking the following relief: 

“(1) A declaration that the claim does not engage (i) the no 

contest clause at clause 6 of the Declaration of Trust of The 

Coral Ridge, as amended by a Deed of Amendment dated 16th 

August 2018, (ii) the no contest clause at clause 6 of the 

Declaration of Trust of The Hightree Trust, as amended by a 

Deed of Amendment dated 16th August 2018; or (iii) the no 

contest clause at clause 27 of the last Will and Testament of the 

late Gordon Arthur 'Butch' Stewart dated 15th May 2020. 

2) If, but only if, the said declaration is granted: 

a. the replacement of the Defendant as trustee of the 

Trusts with The Private Trust Corporation Limited, or 

alternatively with such wholly independent, professional 

Bahamian trustee as the Court thinks fit; 

b. in the alternative to (a), the appointment of, as a 

Judicial Trustee of the Trusts in place of the Defendant, 

The Private Trust Corporation Limited, alternatively of 

such wholly independent, professional Bahamian trustee 

as the Court thinks fit; 

c. in the alternative to (b ), the appointment of, as an 

additional trustee of the Trusts to act jointly with the 

Defendant, The Private Trust Corporation Limited, 

alternatively of such wholly independent, professional 

Bahamian trustee as the Court thinks fit; 

d. in the alternative to ( c ), the appointment of, as a 

Judicial Trustee of the Trusts to act jointly with the 

Defendant, The Private Trust Corporation Limited, 

alternatively of such wholly independent, professional 

Bahamian trustee as the Court thinks fit. 

(3) Such further or other relief as the Court shall consider 

appropriate; and 

(4) Costs.” 

6. After Cromwell entered an appearance, Cheryl served a Statement of Claim on 13 October 

2021. 
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7. The Statement of Claim is over 30 pages long, but the claim against Cromwell is made in 

Part C of the Statement of Claim. It is in the following terms: 

“C. The Claim 

(1) Conflict of interests / duties 

(a) Nature of the conflict of interests / duties 

32. All of the current directors of the Defendant save for 

Mr Soutter: 

a. Owe duties of loyalty to the Sandals Group in 

their capacity as officers, employees, and/or 

counsel to the Sandals Group; and 

b. Have a direct and financially material current 

relationship with the Sandals Group. 

33. Further, following the Founder’s death Adam 

Stewart became the Executive Chairman of the Sandals 

Group. In that position, Mr Stewart has a say in 

operational and employment decisions, including 

therefore in continued retention and remuneration of Mr 

Carey, Mr Lawrence, and Mr Singh as directors and/or 

employees of the Sandals Group, and the continued 

retention and remuneration of Mr Singh as a director 

and/or employee of Gorstew. Mr Stewart also has a say 

in the continued retention and remuneration of Mr 

Patterson’s firm as external counsel to the Sandals 

Group. 

34. In the premises, the majority of the Defendant’s 

current board of directors are subordinate to Mr Stewart 

and have a personal interest, including a direct financial 

interest, in maintaining good relations with both the 

Sandals Group and with Mr Stewart as its Executive 

Chairman. 

35. Following the Founder’s death it falls to the 

Defendant as the current trustee of the Trusts to make a 

variety of decisions as to how the Trusts’ interest in the 

Sandals Group ought to be administered, and in 

particular how ownership and control of the Sandals 

Group and of the assets of the Sandals Group should be 

divided between the Founder’s family and the business, 
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and between the US Family and the Jamaican Family. In 

particular, and further to the Founder’s Wishes, there 

are the following important decisions that must be taken: 

a. Whether, and how, the Founder’s wish that the 

US Family receives US$100 million following his 

death should be implemented? 

b. Which properties owned by the Sandals Group 

the Plaintiff’s children should receive pursuant to 

the Table of Properties in the Founder’s Will? 

c. How the shares in the parent companies of the 

Sandals Group (as well as of HPI and Unique) 

should be divided between the US Family and 

members of the Jamaican Family, and in 

particular the nature of the veto rights and the 

allocation of board members to each of the 

Founder’s two families? 

36. In respect of each of these decisions, the majority of 

the Defendant’s directors are in a position of actual 

conflict of interests and duties, which prevent the said 

directors from taking the said decisions in a manner that 

is both uninfluenced by the said conflict and which is seen 

to be uninfluenced by the said conflict, and which 

accordingly render the Defendant (with its board of 

directors as currently composed) unable and/or unfit to 

undertake the functions of the trustee of the Trusts, as 

particularized further below. 

PARTICULARS OF CONFLICT 

(a) The US$100 million payment to the US Family 

37. The Founder’s wished that, following his death, the 

US Family receive US$100 million. The Founder 

expressed the wish that this sum be transferred to the US 

Family from Hightree. 

38. In a Memorandum to the Plaintiff dated 20th 

January 2021, Mr Patterson confirmed that Hightree 

was “the Chairman [being a reference to the Founder]’s 

personal trust. The practice was that Coral Ridge Trust 

would make distributions to the Chairman of excess 

cash. The Chairman would redeposit the cash in the 

Hightree Trust and from there disbursements would be 
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made back to the hotel as needed and for personal 

consumption.” 

39. This was also recognized in the Defendant’s 

Memorandum dated 3rd March 2021, in which the 

Defendant stated that “the Trustee has taken the general 

view that all wishes of the Chairman should be duly 

considered and this particular wish is a fairly strong and 

positive one. Although the Chairman viewed the 

Hightree Trust as his personal trust, funds would move 

freely from the Coral Ridge Trust to the High Tree Trust 

and, for this reason from a practical standpoint, the 

Trustee ought to adopt a similar flexible approach”, and 

that “Cheryl is a beneficiary of both Trusts and the 

Trustee is considering the implementation of this wish in 

full.” 

40. Accordingly: 

a. The amount of cash held by Hightree from time 

to time depends on transfers to it from Coral 

Ridge; such that 

b. It was, and is, within the power of the trustee of 

both Trusts to implement the Founder’s wish that 

the US Family receive US$100 million following 

his death. 

41. In spite of this, by its Memorandum dated 3rd March 

2021 the Defendant that the financial position of the 

Sandals Group meant that the Founder’s request could 

not be met, stating that “[t]he cash held by Coral Ridge 

and Hightree Trusts (some US$343,000,000.00 was 

distributed out of reserves at a time when the only 

material cash in the Group were deposits on pre- 

bookings (aggregating in the region of 

US$350,000,000.00) paid by guests who have not yet 

taken their holidays. From an accounting standpoint this 

is a current liability in the Group’s balance sheet. Guests 

could demand the return of their pre-payments. In spite 

of the substantial fixed assets held by the Group if its 

current liabilities (represented principally by (i) the 

guests’ deposits; (ii) the current portion of long term 

debts; and (iii) payables) were to exceed its current assets 

it would be legally insolvent and that has all kinds of 
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adverse implications including acceleration of long term 

liabilities into current liabilities.” 

42. The Defendant therefore purported to determine that 

“[i]t would…be imprudent for the Trustee to expose the 

Group to the financial risk outlined above and the most 

effective way of doing so would be to pay out the funds 

from the trust and for the Sandals/Beaches Group to re- 

borrow some of the funds creating a scenario whereby 

the cash re-borrowed will be current asset and the loan 

would be long term liability” (emphasis added). 

43. Accordingly, the Defendant indicated that, rather 

than the US$100 million which the Founder wished the 

US Family to receive, it would transfer just US$30 

million of cash to the US Family. In relation to the 

balance of US$70 million, the Plaintiff would be forced to 

re-lend this amount to the Sandals Group, on the basis 

that none of that loan would be repayable within the first 

two years, and the loan would carry interest at a rate of 

1% per annum, payable half-yearly (being a sub-market 

interest rate that was and is well below the current US 

rate of inflation). 

44. The Defendant’s Memorandum dated 3rd March 

2021 also went on to stipulate that, “[p]ayment would be 

made on terms that Cheryl enters into an Omnibus 

Release, Discharge and Indemnity in respect of all gifts 

and payments made to her and her children under the 

Trusts and Will”: to wit, the Plaintiff would be forced to 

release any and all claims against the Defendant in order 

to receive any part of the US$100 million that the 

Founder wished the US Family to receive. 

45. In the Letter Before Action, the Plaintiff asserted that 

the Defendant’s decision to impose these terms on the 

US$100 million which the Founder wished the US Family 

to receive had been taken without any consultation with 

her or her family, and were: 

a. Unfair and partial, because they would force 

the US Family to re-lend the majority of the sum 

back to the Sandals Group on sub-market terms, 

whilst simultaneously the Defendant had decided 

(despite the Founder not having expressed any 
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wish that such a payment should be made) to 

make a distribution of US$52.5 million to 

members of the Jamaican Family; and 

b. Unjustifiable based on the financial 

performance of the Sandals Group. 

46. In the Response Letter: 

a. The Defendant resiled from its previous 

decision to require the US Family to re-lend 

US$70 million to the Sandals Group, and asserted 

that “Cromwell has not determined how to 

proceed in relation to the proposed distribution of 

the $100 million and is still considering its 

options.” 

b. It was also stated in the Response Letter that 

the Defendant’s attempt to force the Plaintiff to 

release her rights in exchange for the payment 

was “infelicitously drafted.” 

c. In respect of the Plaintiff’s view that the 

financial performance of the Sandals Group is 

robust and would not be an obstacle to fulfilling 

the Founder’s wish in full, it was said on the 

Defendant’s behalf that the Defendant was “much 

better placed [presumably than the Plaintiff] to 

assess the Trusts’ ability to bear/fund specific 

distributions having regard, inter alia, to the 

various ‘claims’ on the assets of the Trusts and the 

circumstances in which the underlying companies 

are operating and are likely to continue to operate 

for the foreseeable future.” 

47. As to the Defendant’s decision to resile from its 

attempt to secure a release of claims by the Plaintiff in 

exchange for implementing the Founder’s wishes in 

respect of the payment, it is denied that the request for a 

release was merely “infelicitously drafted”. The directors 

of the Defendant are professional persons with the 

benefit of Bahamian legal advice, and must have 

understood that they were illegitimately attempting to 

force the Plaintiff to give up her rights as a condition of 

receiving what the Founder intended her to receive. This 

has caused the Plaintiff to lose trust and confidence in the 
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Defendant and has contributed to the breakdown in 

relations between the parties. 

48. Notwithstanding that the Defendant has resiled from 

the proposals set out in its Memorandum dated 3rd 

March 2021, the Defendant is disabled by the actual 

conflict affecting the majority of its board of directors 

from re-taking the decision as to the terms on which the 

US Family should receive the payment US$100 million: 

a. The said decision will involve evaluating the 

impact on the Sandals Group (if any) of the 

payment, in respect of which the Defendant 

claims that it is “much better placed… to assess… 

the circumstances in which the underlying 

companies are operating and are likely to 

continue to operate for the foreseeable future.” 

b. Accordingly, the Defendant itself acknowledges 

that the trustee’s decision will involve weighing 

the needs and financial interests of the Plaintiff 

and her family on the one hand, and of the 

Sandals Group on the other. 

c. The Defendant is in no position to take that 

decision in a way that is both fair and impartial 

and is seen to be fair and impartial, because the 

majority of its directors owe duties of loyalty to 

the Sandals Group and have a personal interest, 

including a financial interest, in the success of the 

Sandals Group and in maintaining their good 

relations with the Sandals Group. 

49. In the Response Letter, the Defendant’s attorneys 

asserted that “Cromwell has not distributed $52.5 

million to the Jamaican Family.” Notwithstanding that 

limited denial, the Plaintiff believes that the Defendant 

has decided to make distributions to the Jamaican 

Family of US$52.5 million, whether or not those 

distributions have yet been made. It will be an issue for 

discovery whether the said decision has been taken. In 

any event, because of the actual conflict affecting the 

majority of its board of directors, the Defendant is in no 

position  to  make  any  decision  in  relation  to  any 
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distribution to the Jamaican Family, including in 

particular to Adam Stewart. 

50. In the premises: 

a. The Defendant is in a position of actual conflict 

in respect of the decision – which the Defendant 

asserts is to be re-taken – as to whether the US 

Family should receive US$100 million from the 

Trusts. 

b. The Defendant is in a position of actual conflict 

in respect of any decision – whether it has been 

taken or is yet to be taken – to make a distribution 

to members of the Jamaican Family, including in 

particular to Adam Stewart. 

c. The said decisions ought to be taken by a fully 

independent and neutral professional trustee. 

(b) The properties held by the Sandals Group 

51. The Founder wished the US Family to receive “all 

other homes, apartments or residential units outside 

Jamaica not mentioned [in the Table of Properties in the 

Will] (regardless of whether owned by companies falling 

within the Sandals & Beaches Group or the ATL 

Group…” (emphasis added). 

52. In the Response Letter, it was said on the Defendant’s 

behalf that “[t]here may be a divergence of views 

between your client and Cromwell as to the true 

construction of Clause 11, item 16 of the Will. However, 

the obvious and potentially deleterious consequences for 

the Sandals Group of your client’s construction as 

something that Cromwell is cognizant of and will bear in 

mind in the exercise of its discretions. Cromwell does not 

consider that the Founder would have intended to 

jeopardize or impair the well-being and operational 

viability of the Sandals Group” (Emphasis added). 

53. The majority of the Defendant’s board of directors 

owe duties of loyalty to the Sandals Group and have a 

personal interest, including a financial interest, in the 

success of the Sandals Group and in maintaining their 

good relations with the Sandals Group. The foregoing 

statement demonstrates that these duties and personal 
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interest are actually influencing the exercise of the 

Defendant’s discretions as trustee of the Trusts. 

54. In the premises: 

a. The Defendant is in a position of actual conflict 

in respect of the decision as to which properties 

held by the Sandals Group should be transferred 

to the US Family. 

b. The decision ought to be taken by a fully 

independent and neutral professional trustee. 

(c) Ownership and control of the Sandals Group 

55. The Founder wished to give the US Family a veto 

right in respect of ordinary resolutions of the parent 

companies of the Sandals Group, HPI, and Unique, and 

to balance the boards of those companies between the US 

Family, the Jamaican Family, and independent 

directors. 

56. In 2019, the said governance arrangements were 

embodied in a draft Shareholders’ Agreement that was 

prepared by or with the assistance of Mr Patterson in his 

capacity as the Founder’s attorney (though the provision 

for the US Family to receive voting shares giving a veto 

right in respect of ordinary resolutions of the parent 

companies was not included in this initial draft, and was 

included later at the Founder’s request as the Founder 

became more concerned about protecting his US Family 

from a possible control imbalance favouring his 

Jamaican Family). 

57. Following the Founder’s death, the Plaintiff received 

an updated version of the draft Shareholders’ 

Agreement from Mr Patterson, which however was 

marked ‘Final Shareholders’ Agreement’. The Plaintiff 

believes that input on the draft ‘Final Shareholders’ 

Agreement’ was provided by Sandals Group’s own 

attorney, Ozzie Schindler, which is a matter for 

discovery. 

58. The ‘Final Shareholders Agreement’ presented to the 

Plaintiff departs from the governance provisions 

designed by the Founder. In particular, it purports to 

change the composition of the board of directors of SRI 
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2000 so that there would be eight directors (as opposed 

to the seven requested by the Founder) – two appointed 

by the US Family, two independents, and four appointed 

by the Jamaican Family (as opposed to the three 

requested by the Founder). By providing for the 

Jamaican Family to appoint 50% of the directors, the 

‘Final Shareholders Agreement’ would give operational 

control of the board to the Jamaican Family via a casting 

vote conferred on Adam Stewart as Executive Chairman. 

59. The majority of the Defendant’s board of directors 

are subordinate to Adam Stewart in his position as 

Executive Chairman of the Sandals Group and have a 

personal interest, including a financial interest, in 

maintaining good relations with Adam Stewart. 

60. In the premises: 

a. The Defendant is in a position of actual conflict 

in respect of the decision whether to enter into a 

Shareholders’ Agreement, and if so the terms of 

the Shareholders’ Agreement. 

b. The decision as to whether to enter into a 

Shareholders’ Agreement, and if so the terms of 

the Shareholders’ Agreement, ought to be taken 

by the trustees of the family trusts to which the 

Founder wished the shares in the parent 

companies of the Sandals Group, HPI, and 

Unique to be transferred, following the transfer to 

them; alternatively, ought to be taken by a fully 

independent and neutral professional trustee of 

the Trusts. 

(d) Potential sale of the US Family’s 42% interest in the 

Sandals Group 

61. On 25th June 2021, the Plaintiff was contacted by Mr 

Schindler, proposing that the Plaintiff attend a meeting 

to receive a presentation from an investment bank on a 

possible sale of the US Family’s interest in the Sandals 

Group to a third party. 

62. In telephone conversations between David Barnhill (a 

US attorney acting for the Plaintiff) Mr Schindler and 

Mr Patterson (who it is to be inferred was acting 
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simultaneously as a director of the Defendant and as 

external counsel to the Sandals Group) on 28th June 

2021, Mr Barnhill made it clear that the Plaintiff would 

be willing to attend such a meeting, but subject to the US 

Family Trust receiving from the Defendant either a 

transfer of the shares in the Sandals Group which the 

Founder wished them to receive, or a letter from the 

Defendant confirming that it intended to honour the 

Founder’s wishes in that regard. The reason the Plaintiff 

asked for the transfer or for a letter of comfort in this 

form is because, absent that confirmation, she had no 

standing to discuss the sale of the US Family’s interest in 

the Sandals Group. 

63. Between 28th June 2021 and 6th July 2021, Mr 

Barnhill, Mr Schindler and Mr Patterson engaged in 

discussions by email and telephone, in particular as 

follows: 

a. On 30th June 2021, Mr Barnhill emailed Mr 

Schindler and Mr Patterson a proposed draft of a 

letter for execution by the Defendant. Mr 

Schindler replied that “what we discussed on the 

call was a simple letter regarding 42% of Sandals 

& Beaches”, implying that only a simple letter 

addressing the US Family’s interest in the Sandals 

Group would be possible prior to the meeting, 

which had been scheduled for 7th July 2021 

(although Mr Schindler is an attorney for the 

Sandals Group, and not the Defendant). 

b. Mr Barnhill responded the same day that “I 

think the core is focused on the 42% of Sandals & 

Beaches; mostly it talks about the method of 

getting the Sandals & Beaches shares distributed 

so that the US family trust can actually sell those 

shares rather than having them sold by Oasis, 

which will be very important to Cheryl for tax 

reasons. I’m open to receiving a proposed 

alternative letter for discussion, but I don’t think 

there is anything controversial in the letter that 

couldn’t be signed off on before the meeting.” 

c. Having not heard from either Mr Schindler or 

Mr Patterson following that email, on 5th July 
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2021 Mr Barnhill emailed Mr Patterson to follow 

up on the letter. 

d. On 6th July 2021 Mr Barnhill received an email 

from Mr Schindler, providing details in relation 

to the proposed meeting, in response to which Mr 

Barnhill again informed Mr Schindler (copying 

Mr Patterson) that “we also clearly stated that the 

trust needed to make my client’s position clear 

regarding ownership of the shares of the group 

before the meeting could happen”, and that, since 

the letter had not been received, it appeared that 

the meeting could not go ahead as scheduled. 

e. On the same day, Mr Barnhill spoke by 

telephone with Mr Patterson and Mr Schindler, 

and was assured by Mr Patterson that the 

Defendant would provide a letter stating the 

trustee’s intention to distribute 42% of the shares 

in the Sandals Group to the US Family, but that 

it could not be provided by the next day. Mr 

Barnhill indicated that he had been very clear 

that the Plaintiff would attend a meeting to 

discuss a sale of shares in the Group only once she 

had clarification of the US Family’s position. 

Following this call, Mr Schindler emailed Mr 

Barnhill to indicate that the meeting had been 

cancelled. 

f. On 7th July 2021, Mr Barnhill spoke by 

telephone with Mr Patterson. Mr Patterson 

indicated that the directors of the Defendant had 

all agreed to issue a letter confirming the US 

Family’s status in relation to the 42%, but 

indicated that the Defendant’s attorneys Higgs & 

Johnson had proposed a redraft of the letter that 

would have rendered it unacceptable to the 

Plaintiff. 

64. Notwithstanding Mr Patterson’s assurances to Mr 

Barnhill on 6th and 7th July 2021, in the Response Letter 

it is said on the Defendant’s behalf that “Cromwell has 

given careful consideration to whether it would be 

prepared to provide a letter confirming its intention to 

distribute 42% of the shares in the Sandals Group. Its 
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current position is that it is not prepared to take any 

action in relation to the shares in the Sandals Group until 

such time as it has reached a final determination as to 

how the shares will be distributed.” 

65. Accordingly, in response to the Letter Before Action 

the Defendant has resiled from the assurances given by 

Mr Patterson to Mr Barnhill, and there is a material risk 

that the Defendant might purport to depart from the 

Founder’s Wishes by seeking to deprive the US Family 

of the 42% interest in the Sandals Group which the 

Founder intended them to receive. 

66. Paragraph 59 above is repeated. 

67. In the premises: 

a. The Defendant is in a position of actual conflict 

in respect of the decision whether to transfer 42% 

of the shares in the parent company of the Sandals 

Group to the US Family Trust, and if so on what 

terms (if any); and 

 

 
b. The decision as to whether to transfer 42% of 

the shares in the parent company of the Sandals 

Group to the US Family Trust, and if so on what 

terms (if any) ought to be taken by a fully 

independent and neutral professional trustee. 

(2) Breakdown in relations and loss of trust and 

confidence 

68. Relations between the Plaintiff and the Defendant 

have broken down, and the Plaintiff has reasonably lost 

all trust and confidence in the Defendant’s ability to 

administer the Trusts fairly and impartially, as a result 

of the following matters: 

a. The Defendant’s mode of administration of the 

Trusts, including (as particularized above): 

i. The Defendant’s failure to recognize the actual 

conflicts to which it is subject; 
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ii. The Defendant’s threat to take decisions in 

respect of the Trusts notwithstanding the 

existence of those conflicts; and 

iii. The Defendant’s attempt to require the 

Plaintiff to release her claims in exchange for the 

payment of all or part of the US$100 million 

which the Founder wished the US Family to 

receive, which the Defendant must have known 

was an improper request by a professional 

Bahamian trustee; and 

b. The Defendant’s unfair and partial treatment 

of the US Family and the hostility shown by 

certain of the Defendant’s directors towards the 

US Family, as particularized below. 

PARTICULARS OF PARTIAL / HOSTILE 

TREATMENT 

(a) Decision to sell the Gulfstream aircraft after 

consultation with one side of family 

69. Without prior consultation with the US Family – but 

on the basis of prior discussions with the Jamaican 

Family – on 25th March 2021 the Defendant wrote to the 

Plaintiff presenting, as a fait accompli, a decision that the 

Gulfstream aircraft - which the Founder wished his 

family to keep and share the operating costs – would be 

sold. In the Response Letter, it was said on the 

Defendant’s behalf that this decision was taken following 

communications with the Jamaican family which the 

Defendant did not “invite”, and that its decision 

therefore did not indicate any partiality. However, the 

Defendant does not deny that it took a decision in relation 

to an asset of the Trusts after discussions with the 

Jamaican family, but without any prior consultation 

with the US Family. 

70. The manner in which this decision was taken after 

discussions with one side of the family: 

a. Give rise to a justifiable fear on the Plaintiff’s 

part that the actual conflicts to which the majority 

of the Defendant’s directors are subject are 

adversely influencing its administration of the 
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Trusts, in a manner that prejudices her and her 

family’s interests; and 

b. Contributed to the breakdown in relations 

between the Plaintiff and the Defendant and the 

Plaintiff’s reasonable loss of trust and confidence 

in the Defendant’s ability to administer the Trusts 

fairly and impartially. 

(b) Hostility and refusal to compromise regarding rental 

of Old Fort Bay Property 

71. By the Will, the Founder indicated he wished the 

Plaintiff to receive the Old Fort Bay Property, and 

pending a formal transfer to her, she took possession of 

the said property. 

72. On 2nd June 2021, the Defendant’s attorneys wrote a 

letter in relation to the potential rental of the Old Fort 

Bay Property, indicating that it wished to propose an 

“interim “compromise” arrangement” in relation to the 

rental of the Old Fort Bay Property pending its transfer 

to the Plaintiff. A letter of response from the Plaintiff’s 

Attorneys dated 10th June 2021 indicated a general 

acceptance of that proposed compromise. This was then 

followed by a ‘cease and desist’ letter from the 

Defendant’s attorneys dated 21st June 2021. 

73. Whilst in the Response Letter the Defendant’s 

attorneys characterize the Defendant’s ‘cease and desist’ 

letter as being in “strident terms” but say that “there was 

no hostile intent” behind the letter, in fact the letter was 

an unjustifiably hostile and disproportionate response to 

a reasonable communication. 

74. Nothing in the correspondence warranted the 

hostility of the said response or the Defendant’s refusal 

to agree to any compromise regarding the rental of the 

Old Fort Bay Property pending its transfer to the US 

Family, and the said response and refusal to agree any 

compromise has contributed to the breakdown in 

relations between the Plaintiff and the Defendant and to 

the Plaintiff’s reasonable loss of trust and confidence in 

the Defendant’s ability to administer the Trusts fairly 

and impartially. 
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(c) Trespass and padlocking of boats at Old Fort Bay 

Property 

75. On 21st July 2021, Mr Carey – without any prior 

consultation or warning to the Plaintiff or her attorneys 

– personally entered the grounds at the Old Fort Bay 

Property and padlocked the boats which are moored 

there, and which the Founder wished be transferred to 

the Plaintiff’s daughters. After being seen by the 

Plaintiff’s staff, the Plaintiff insisted on speaking with 

Mr Carey. Mr Carey initially lied to the Plaintiff, telling 

her that he was padlocking the boats because of theft in 

the area. He then asserted that he was padlocking them 

because the Defendant assumed that the Plaintiff had 

been renting them out (she had not, and had no intention 

of doing so). 

76. Mr Carey’s actions on 21st July 2021: 

a. Constituted an actionable trespass, the Plaintiff 

having been at the time in possession of the Old 

Fort Bay Property with the Defendant’s 

authorization, and therefore having a right of 

peaceable enjoyment of the property. 

b. Were wholly unnecessary and unprofessional, 

and scared the Plaintiff’s staff at the Old Fort Bay 

Property. 

77. In the Response Letter, the Defendant’s attorneys 

have asserted that the Defendant had “information” that 

the boats at the Old Fort Bay Property were being 

rented. The Plaintiff denies renting or having any 

intention to rent the boats at the Old Fort Bay Property 

and denies that the Defendant had, or has, any 

information to that effect. The alleged information will 

be a matter for discovery. Mr Carey’s actions on 21st 

July 2021 were in any event unwarranted on this basis: 

had the Defendant been in possession of any such 

information, the reasonable and proper course of action 

would have been to raise that issue in correspondence 

with the Plaintiff’s attorneys and to obtain any necessary 

undertakings from the Plaintiff. 

78. Mr Carey’s actions on 21st July 2021: 
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a. Give rise to a justifiable fear on the Plaintiff’s 

part that the Defendant’s directors are hostile 

towards the US Family; and 

b. Have contributed to the breakdown in relations 

between the Plaintiff and the Defendant and the 

Plaintiff’s reasonable loss of trust and confidence 

in the Defendant’s ability to administer the Trusts 

fairly and impartially. 

D. Relief 

(1) Preliminary relief– declaration regarding No Contest 

Clauses 

79. Clause 6 of the trust deed for Coral Ridge, as 

amended by the Deed of Amendment dated 16th August 

2018, constitutes a ‘no contest’ clause, in the following 

terms: 

“6. Exclusion of Beneficiaries… 

6.2 Notwithstanding clause 6.1 [which conferred 

on the Founder a power during his lifetime to 

exclude beneficiaries], if the Trustee in its 

discretion determine that any one or more of the 

Beneficiaries has brought any Claim, the Trustee 

may at any time with the written consent of Mr. 

Stewart while he is alive, and after his death, 

without his consent, declare in writing that any 

one or more of such Beneficiaries shall be 

excluded from future benefit under this Trust and 

such exclusion shall have effect from the date of 

such determination by the Trustee provided that 

such exclusion shall not derogate from any 

interest to which any Beneficiary has previously 

become indefeasibly entitled whether in 

possession or in reversion or otherwise. 

6.3 For the purposes of clause 6.2 “Claim” shall 

mean all claims demands actions proceedings or 

counterclaims of any nature: 

6.3.1 in which any one or more of the Beneficiaries 

shall object to or directly or indirectly contest: 
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(i) any provision of this Trust or any other deed 

of trust or trust indenture declared by the 

Trustees; 

(ii) any provision of the Will or Wills of Mr 

Stewart dealing with the devolution of his estate 

upon his death; 

(iii) any provision of any gift made by Mr 

Stewart; 

(iv) any provision of any instrument or agreement 

governing any business entity owned, in whole or 

in part, by Mr Stewart or any of his issue; 

(v) any provision of any instrument or agreement 

governing any business entity owned, in whole or 

in part, by a trust created by Mr Stewart or any 

of his issue; or 

(vi) any provision of any instrument or agreement 

governing any business entity affiliated with Mr 

Stewart or his issue; or 

6.3.1 by which any one or more of the 

Beneficiaries shall attempt to prevent any 

provision under any deed indenture will 

instrument or agreement described in 6.3.1 above 

from being carried out in accordance with its 

terms.” 

80. Further, the Founder’s Will contains a ‘no contest’ 

clause, in the following terms: 

“27.1 In this my Will ‘Claim’ means in respect of 

sub-clause 27(2) below all claims, demands, 

actions, proceedings or counterclaims of any 

nature:81 

(a) in which any Beneficiary hereunder or other 

person or object shall object to or directly or 

indirectly contest: 

(i) any provision hereof or any other deed of trust 

or trust indenture made by me; 

(ii) any provision of any Memorandum or Letter 

of Wishes made by me; 
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(iii) any provision of this my Will or Wills dealing 

with the devolution of my estate upon my death; 

(iv) any provision of any gift made by me; 

(v) any provision of any instrument or agreement 

governing any business entity owned, in whole or 

in part, by me or any of my issue; 

(v) [sic] any provision of any instrument or 

agreement governing any business entity owned, 

in whole or in part, by a trust created by me or 

any of my issue; or 

(vi) any provision of any instrument or agreement 

governing any business entity affiliated with me 

or any of my issue; or 

(b) by which any Beneficiary or other person or 

object shall attempt to prevent any provision 

under any deed, indenture, will, instrument or 

agreement described in (a) above from being 

carried out in accordance with its terms. 

27.2 If the Trustees, in their discretion, determine 

that a Beneficiary has brought any Claim which 

could materially affect the interest of any other 

Beneficiary then such Beneficiary shall be 

excluded by Deed or Deeds from benefits under 

this my Will and such exclusion shall have effect 

from the date of such determination by the 

Trustees to the intent that the bequest of such 

Beneficiary shall be forfeited.” 

81. The Defendant has asserted in correspondence that 

the terms of Hightree contain a ‘no contest’ clause. The 

Plaintiff is unaware of any such clause but infers that, if 

such a clause has been inserted into the terms of Hightree 

without her knowledge, the said clause will be materially 

identical to the ‘no contest’ clause in Coral Ridge. 

82. The ‘no contest’ clauses referred to at paragraphs 79 

- 81 above are referred to below as the ‘No Contest 

Clauses’. 

83. The No Contest Clauses are not engaged by the 

instant claim, because: 
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a. The No Contest Clauses relate to, inter alia, 

challenges to the provisions of Coral Ridge and/or 

the Will and/or other trusts and/or instruments 

and documents executed by the Founder. The 

Plaintiff does not challenge and does not wish to 

challenge any term of the trusts established by the 

Founder, the Founder’s Will, any of the 

Founder’s Wishes, or the provisions of any 

document governing businesses created by the 

Founder. To the contrary, the Plaintiff’s primary 

concern is to ensure that the Founder’s Wishes 

are properly taken into account by a trustee who 

is free from conflict, and who is able to administer 

the Trusts fairly and impartially, in the interests 

of the beneficiaries of the Trusts as a whole. 

Accordingly, the No Contest Clauses are not 

engaged. 

b. Alternatively, the No Contest Clauses are not 

engaged so as to lead to any prospect of the 

Plaintiff losing her entitlement to benefit under 

the Trusts in the event that the substantive relief 

sought by the instant claim is not granted by the 

Court, because the Plaintiff can demonstrate that 

she has probable cause to pursue the substantive 

relief. 

84. In the premises, the Plaintiff respectfully seeks a 

preliminary declaration that the substantive relief to be 

claimed does not engage the No Contest Clauses, and 

seeks the substantive relief set out below only if such a 

declaration is granted. 

85. The Plaintiff respectfully seeks to have her claim for 

declaratory relief determined as a preliminary issue. 

(2) Substantive relief 

86. If, and only if, the Court grants the declaration 

sought in relation to the No Contest Clauses, the Plaintiff 

respectfully seeks the replacement of the Defendant as 

trustee of the Trusts with The Private Trust Corporation 

Limited. 

87. The Private Trust Corporation Limited has 

confirmed that it has no material conflict of interests and 
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would be willing to be appointed to serve as trustee of the 

Trusts. 

88. The Plaintiff and her family have no prior personal 

or professional connection with The Private Trust 

Corporation Limited, which is a well-known, highly 

reputable and experienced Bahamian trust company. 

The Private Trust Corporation Limited is a fit and 

proper person to act as trustee of the Trusts. 

89. In the alternative to the appointment of The Private 

Trust Corporation Limited as trustee of the Trusts, the 

Plaintiff respectfully seeks the appointment as trustee of 

the Trusts in place of the Defendant of such wholly 

independent, professional Bahamian trustee as the Court 

thinks fit. 

90. In the further alternative, the Plaintiff respectfully 

seeks: 

a. The appointment of The Private Trust 

Corporation Limited as a Judicial Trustee of the 

Trusts in place of the Defendant. 

b. The appointment of such wholly independent, 

professional Bahamian trustee as the Court 

thinks fit to act as a Judicial Trustee of the Trusts 

in place of the Defendant. 

c. The appointment as an additional trustee of the 

Trusts to act jointly with the Defendant of The 

Private Trust Corporation Limited. 

d. The appointment as an additional trustee of the 

Trusts to act jointly with the Defendant of such 

wholly independent, professional Bahamian 

trustee as the Court thinks fit. 

e. The appointment as a Judicial Trustee of the 

Trusts to act jointly with the Defendant of The 

Private Trust Corporation Limited; or 

f. The appointment as a Judicial Trustee of the 

Trusts to act jointly with the Defendant of such 

wholly independent, professional Bahamian 

trustee as the Court thinks fit. 
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91. In her capacity as a beneficiary of the Trusts, the 

Plaintiff also hereby seeks an account of the Trustee’s 

administration of the Trusts. 

AND the Plaintiff claims: 

(1) A declaration that the claim does not engage the no 

contest clause at clause 6 of the Declaration of Trust of 

Coral Ridge, as amended by a Deed of Amendment dated 

16th August 2018, or the no contest clause at clause 27 of 

the last Will and Testament of the late Gordon Arthur 

‘Butch’ Stewart dated 15th May 2020, or the no contest 

clause (if any) of the Declaration of Trust of Hightree. 

(2) If, but only if, the said declaration is granted: 

a. The replacement of the Defendant as trustee of 

the Trusts with The Private Trust Corporation 

Limited, alternatively with such wholly 

independent, professional Bahamian trustee as 

the Court thinks fit; 

b. In the alternative to (a), the appointment as a 

Judicial Trustee of the Trusts in place of the 

Defendant of The Private Trust Corporation 

Limited, alternatively of such wholly 

independent, professional Bahamian trustee as 

the Court thinks fit; 

c. In the alternative to (b), the appointment as an 

additional trustee of the Trusts to act jointly with 

the Defendant of The Private Trust Corporation 

Limited, alternatively of such wholly 

independent, professional Bahamian trustee as 

the Court thinks fit; 

d. In the alternative to (c), the appointment as a 

Judicial Trustee of the Trusts to act jointly with 

the Defendant of The Private Trust Corporation 

Limited, alternatively of such wholly 

independent, professional Bahamian trustee as 

the Court thinks fit. 

(3) Such further or other relief as the Court shall 

consider appropriate; 
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(4) An account of the Trustee’s administration of the 

Trusts; and 

(5) Costs.” 

8. I do not refer to the amended Statement of Claim as the amendment took place after the 

hearing and after the Ruling on 27 May 2022. On 12 November 2021, after service of the 

Statement of Claim and before serving a defence, Cromwell issued the privacy Summons. 

The Summons was made “pursuant to the inherent jurisdiction of the court and section 

77(3) of the Banks and Trust Companies Regulations Act 2020”. It sought the following 

orders: 

“1. That the file herein be sealed and the matter be heard 

in camera; 

2. That subject to paragraph 3 hereof (permitting 

disclosure to the beneficiaries, and the Trustee’s 

shareholder Sterling, and their agents), no person shall 

publish the name, address or photograph of any party to 

these proceedings or any information likely to lead to the 

identification of the parties hereto or publish any 

information disclosed in the course of or concerning 

these proceedings and keep such information 

confidential, including the fact that this application has 

been made, either during the currency of these 

proceedings or after they have been completed, except 

that the parties may disclose such information to each 

other and the persons identified in paragraph 3 below as 

necessary for the purpose of conducting these 

proceedings and then for use only in these proceedings” 

3. That the parties to this action may disclose the details 

of these proceedings to the following persons and their 

professional advisors and agents provided that such 

persons agree to be bound by this order: 

a. The beneficiaries of the trusts which are the subject 

of this action; 

b. Sterling Trust (Cayman) Ltd in its capacity as trustee 

of the Cromwell STAR Trust; and, 

c. Adam Stewart in his capacity as Enforcer of the 

Cromwell STAR Trust. 

Disclosure to the aforementioned persons and their 

professional  advisors  and  agents  pursuant  to  this 
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paragraph does not permit further disclosure to any 

other person who is not a party to these proceedings.” 

9. It should be noted the Summons was issued notwithstanding that there was a preliminary 

issue to be determined as to whether the action engaged the “no contest clause”. If it did 

then the other relief relating to the removal of the trustee claimed in the Statement of Claim 

would fall away. 

 
10. The Summons was supported by an affidavit of Steven Carey, a director of Cromwell, 

sworn on the same day. That affidavit was in the following terms: 

“3. I make this affidavit in support of a summons by 

Cromwell to seal the Court file and that the matter be 

heard in camera, together with other consequential 

directions, until further order of the Court. I am 

informed by Lennox Paton that the Plaintiff does not 

object to Cromwell’s application. 

THE SUBSTANTIVE PROCEEDINGS 

4. These proceedings, which have been brought by writ 

action commenced by the Plaintiff, Cheryl Hamersmith- 

Stewart, concern two Bahamian trusts settled by the late 

Jamaican businessman, Gordon Stewart (known as 

Butch Stewart), who died on 4 January 2021 (“the 

Founder”). The writ was issued on 22 September 2021 

and the Defendant entered an appearance on 11 October 

2021. The Plaintiff then filed her statement of claim on 

13 October 2021. 

THE TRUSTS 

5. The proceedings relate to the Coral Ridge Trust and 

Hightree Trust, both constituted by declarations of trusts 

dated 23 February 2001 (together “the Trusts”). 

Cromwell has been the trustee of the Trusts since they 

were first settled. I exhibit hereto a copy of the 

declaration of trust for the Coral Ridge Trust at Tab-1, 

and a copy of the declaration of trust for the Hightree 

Trust at Tab-2. 

THE TRUSTS ASSETS 

6. The Coral Ridge trustee is the ultimate owner of the 

shares in Sandals Resorts International 2000 Inc. (“SRI 

2000”), which itself owns the valuable shares in the 

various companies which operate the Sandals Group 
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(“Sandals Group”). The Sandals Group is the leading all- 

inclusive hotel group in the Caribbean and employs 

thousands of employees. The Coral Ridge trustee also 

owns a substantial amount of cash and other assets. 

7.   The Hightree trustee owns various residential real 

estate in The Bahamas, the Turks and Caicos and 

Jamaica, a procurement company called HPI (Bahamas) 

Ltd, a substantial amount of cash, and several boats and 

jet skis in addition to other assets. 

THE TRUSTEE 

8. Cromwell is a restricted licensee of the Central Bank 

of the Bahamas and is itself owned by the Cromwell 

STAR Trust, a Cayman STAR purpose trust established 

on the same day as the two Bahamian Trusts, whose 

trustee is Sterling Trust (Cayman) Ltd. The Coral Ridge 

trust instrument provides for an Advisory Board to 

operate in relation to that trust’s interest in the Sandals 

Group. The Advisory Board is appointed by the 

Enforcer of the Cromwell STAR Trust, in accordance 

with paragraph 8.2 of the trust instrument. During his 

lifetime, that Enforcer was the Founder. It is now one of 

his sons, Adam Stewart, who is also a beneficiary of the 

Trusts. Adam is also the Executive Chairman of the 

Sandals and Beaches group. 

THE FOUNDER’S FAMILY AND THE 

BENEFICIARIES OF THE TRUSTS 

9. The Founder’s family is comprised of two groups as is 

set out in the Founder’s Will. The Plaintiff, who was the 

Founder’s partner before his death, and her three 

children, Sabrina, Gordon and Kelly Stewart, are 

referred to as “the US Family”. 

10. The Founder’s children from his prior relationships 

and their issue are referred to as “the Jamaican Family”. 

The Jamaican Family comprises Adam Stewart 

(“Adam”), Robert Stewart (“Bobby”), Brian Jardim 

(“Brian”) , Jaime McConnell (“Jaime”, spelt Jamie in the 

trust instrument) and their issue. Adam Stewart has 

three minor children, Aston (aged 12), Sloane (aged 10) 

and Camden (aged 8) and Jaime McConnell has four 

children who are all minors, Penelope-Sky (aged 12), Isla 
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(aged 11), Finley (aged 9) and Stellan (aged 6). Bobby 

has three adult children, Annika, Emma and Sophie. 

Brian also has three adult children, Benjamin, Zachery, 

and Max. A copy of a family tree is exhibited at Tab 3. 

11. The Beneficiaries of the Trusts were initially, by 

clause 1.5, the Founder, and the children and remoter 

issue of Adam, Jaime and Bobby (defined as the 

Principal Beneficiaries), together with any persons 

appointed as beneficiaries by the Founder in writing in 

accordance with clause 1.5(C). 

12. Bobby was removed as a beneficiary of both Trusts 

following letters from the Founder to the Trustee dated 

11 March 2003 in relation to each Trust respectively. 

13. By a deed of addition of beneficiaries for each Trust 

dated 16 August 2018, Cheryl, Sabrina, Gordon and 

Kelly were added as beneficiaries of the Trusts. By a 

separate deed of addition of beneficiaries for each Trust 

dated 16 August 2018, Bobby was added as a beneficiary 

of each Trust. 

14. By deeds of addition dated 30 July 2021, Brian was 

added as a beneficiary of each of the Trusts. 

SEALING FILE AND ACTION TO BE HELD IN 

CAMERA 

Trust internal administration issues 

15. Even though framed as a hostile action seeking the 

removal of Cromwell as trustee and containing 

allegations of hostility, the proceedings on analysis 

squarely raise the kind of matters concerning the 

internal administration of Bahamian trusts which I 

understand are generally heard in camera. I do not seek 

here to respond to the substance of the allegations made 

by the Plaintiff as this would not be the correct place to 

do so, but point out that the grounds on which the 

Plaintiff relies in support of her action concern 

Cromwell’s approach to the distribution of the assets of 

the Trusts and to the wishes expressed by the Founder, 

including by his last will made on 15 May 2020, as to the 

way in which Cromwell should exercise its dispositive 

powers. 
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Furthermore, by her statement of claim, the Plaintiff 

seeks the determination by way of a preliminary issue a 

declaration as to the construction and effect of the No- 

Contest provisions found in each of the Trusts. For the 

sake of completeness, a similar provision is contained 

within the Founder’s Will. If those provisions have been 

invoked by the making of the claim (a question which 

concerns the beneficiaries, and on which the trustee 

intends to remain neutral), then the trustee will have a 

power to remove the Plaintiff as a beneficiary. 

16. The Plaintiff also raises within her statement of claim 

the allegation that Cromwell is acting under an actual 

conflict of duties and conflict of interest, inter alia 

because of the role of its directors in the underlying 

business of the Sandals Group. While the Plaintiff links 

this allegation to her hostile allegations, the Court will be 

required to determine whether any conflict of interest 

was authorized by the Founder, including in his capacity 

as Enforcer of the Cromwell STAR Trust. I again 

understand that both issues are matters that would 

generally be determined by way of originating summons 

rather than by writ action and heard in camera as they 

concern the internal administration of a private trust. 

The other beneficiaries (including the minor and unborn 

beneficiaries) will also need to be bound by the 

determination of both of these issues, which will involve 

giving some of them the opportunity to be heard. 

Cromwell is preparing a separate summons in this 

regard. Thus, the issues raised by the Plaintiff, and 

especially those which are not linked to her allegations of 

hostility, in fact directly concern the internal 

administration of the Trusts. 

Publicity 

17. The Founder, when he was alive, went the great 

lengths to keep the Trusts affairs private. Indeed, this is 

why he set up Cromwell as a private trust company 

instead of establishing the Trusts with a well-known trust 

corporation. Further, in establishing the Trusts, the 

Founder made sure to include express confidentiality 

provisions in the Trusts Deeds. Section 16 of the Hightree 
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Trust instrument and section 18 of the Coral Ridge Trust 

instrument states that: 

“Subject to the provisions of the law applicable to 

this Trust and to any order of a court of 

competent jurisdiction the Trustees shall not be 

obliged to disclose to any person any document, 

accounts or any other materials concerning the 

Trust Fund, any Beneficiary, the deliberations of 

the Trustees, the exercise or proposed exercise of 

any power or discretion or the performance or 

proposed performance of any duty, or otherwise, 

relating to this Trust.” 

18. Given the Founder’s intention and the commercial 

and personal issues discussed below, and in light of the 

Plaintiff’s view, Cromwell considers it appropriate to 

apply to the Court to seal the file in this matter. 

Negative impact of publicity on the Assets of the Trusts 

19. As the Court will be aware, the Sandals Group is well 

known throughout the Caribbean, and indeed the wider 

world, and employs thousands of employees. However, 

the Sandals Group is not a publicly traded company and, 

as such, its financial information is not in the public 

domain and is only shared with an extremely select group 

of persons. Very few persons know how the Sandals 

Group is structured. In this action Cromwell, and no 

doubt, the plaintiff will be forced to disclose highly 

sensitive financial information concerning the Trusts 

financial affairs. Indeed, from Cromwell’s perspective, 

the Plaintiff’s statement of claim has already disclosed 

commercially sensitive information concerning its 

internal affairs. 

20. Cromwell is gravely concerned that if the Plaintiff’s 

claim became public knowledge this would cause 

unwarranted public scrutiny of the Trusts affairs and 

cause significant damage to the assets of the Trusts. As 

the Sandals Group is a high-profile hotel business, the 

international press would no doubt be very interested to 

report on any contentious dispute between the Founder’s 

children and the Plaintiff. Cromwell is particularly 

concerned that given the ease with which information 
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can be obtained online now, unless appropriate 

confidentiality arrangements are put in place, it is highly 

likely that these proceedings would be reported widely 

by the international press. Should this dispute become 

widely reported this would have a significant negative 

impact on the Sandals Group relations with its bankers, 

employees and various Caribbean governments in which 

it operates hotels and other third parties that it has 

commercial relations with as discussed below. 

21.  If the Sandals Group bankers and other third-party 

vendors became concerned about the Group’s ability to 

operate because of the proceedings, they may seek to 

impose more onerous terms on it in its commercial 

dealings. The Sandals Group employees are also likely to 

seek employment at other hotels if they perceive that 

their jobs are not secure given the proceedings. Further, 

other hotels would seek to exploit the proceedings to 

entice the Sandals Group workers away by claiming that 

the Group’s viability is a stake. Lastly, the Sandals 

Group is frequently in discussions with various 

Caribbean governments concerning its operations in 

these territories. Any suggestion that the Sandals Group 

is not unified and stable could potentially lead to these 

governments raising concerns about the Group’s ability 

to fulfil its current and future obligations. 

22.   It is also important to state that any negative 

perception in the international press about the ability of 

the Sandals Groups to operate will negatively impact its 

revenue as travellers are likely either to cancel current 

bookings or to be reluctant to book with a company that 

is publicly embroiled in litigation. 

Negative impact on Trusts beneficiaries 

23. While alive, the Founder went to great length to 

shield the beneficiaries, his family, from public scrutiny 

associate with the Sandals Group. Besides Adam 

Stewart, who is currently the Sandals and Beaches group 

Executive Chairman and is in the public eye, the 

remaining beneficiaries lead low-profile lives. I note that 

Adam and his sister Jaime McConnell have minor 

children, and as far as I am aware, they too have made 

great efforts to shield their children from excessive 
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publicity associated with the Sandals Group. Given this 

if these proceedings are not sealed and it becomes 

reported (as I strongly suspected it will) it is likely that 

the Trusts’ beneficiaries, in particular the minor 

beneficiaries’, personal safety could be at risk given their 

perceived wealth and there would be increased scope for 

them to come under the influence of others who may seek 

to take financial advantage of them. 

CONCLUSION 

24. Given the above, I would respectfully ask that the 

Court grant the relief Cromwell seeks in its summons to 

seal the Court file and that the matter be heard in camera 

together with other consequential directions, until 

further order of the Court.” [Emphasis added] 

11. It should be noted that on 12 November 2021 Cromwell issued a separate Summons 

relating to the joinder of other parties to the action. That Summons was also supported by 

another affidavit of Steven Carey. But that Summons and affidavit was not material to the 

privacy Summons and was not a matter for determination by Charles, Sr. J, when the 

privacy Summons was heard. 

 
12. A few observations should be made about this first affidavit of Mr. Carey. In paragraph 15 

he said: 

 

“15. Even though framed as a hostile action seeking the 

removal of Cromwell as trustee and containing 

allegations of hostility, the proceedings on analysis 

squarely raise the kind of matters concerning the 

internal administration of Bahamian trusts which I 

understand are generally heard in camera.” Any 

analysis of the statement of claim must lead to the 

conclusion that this was hostile litigation and not a 

dispute concerning “the internal administration of 

Bahamian trusts”. 

 
The trustee’s application that the action be held in private appears to be based on the 

premise that the action was simply a matter concerning the internal administration of the 

trusts, which they assert are usually held in private. However, this is not an application by 

a trustee for directions nor is it an application to the court for the approval of a variation of 

a trust on behalf of minors or unborn or unascertained beneficiaries. It is hostile litigation 

seeking the removal of the trustee. 
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13. The other point to be made is that Mr. Carey did not say that Cheryl supported the privacy 

application. He simply said that he was advised that Cheryl did not oppose the application. 

This point assumes some relevance later when we consider the proposed grounds of appeal. 

 
14. Finally, Mr. Carey did not explain why it was necessary for the file to be sealed and the 

proceedings heard in private before the “no contest” clause issue was determined. 

 
15. Following the issue of the privacy Summons, a number of persons were added as 

defendants to the proceedings. 

 
16. On 12 April 2022 Mr. Carey filed a supplemental Affidavit to his first Affidavit. It has 

been referred to as his fourth Affidavit. It was in the following terms: 

“3. I make this affidavit further to my First Affidavit and 

in support of a summons by Cromwell to seal the Court 

file and that the matter be heard in camera, together with 

other consequential directions, until further order of the 

Court (“the sealing application”). The purpose of this 

affidavit is solely to put evidence before the Court in 

relation to the sealing application. The Plaintiff and 

Adam Stewart have both undertaken through their 

counsel to file affidavits which were exhibited to 

affidavits of their respective counsel. The failure to 

address any specific facts raised in those affidavits 

should not be taken as an admission of any fact and 

Cromwell intends to file evidence at the appropriate time 

to deal with the facts which are relevant to the other 

applications pending before the Court. 

4. In a letter dated October 27th 2021 from McKinney 

Bancroft and Hughes (“MBH”) to Lennox Paton 

(“LXP”) they state “Our client has no objection to an 

order sealing the Court file being made.” I refer to this 

position taken by the Plaintiff in my First Affidavit. 

5. In a letter dated January 25th 2002 from MBH to LXP 

and exhibited at tab 21 of First Affidavit of the Plaintiff, 

the Plaintiff changes her position in relation to the 

sealing application. The reasoning for her change of 

position as explained in the letter is that Sandals has not 

made the slightest effort to keep financial information of 

the Group’s affairs private. Secondly the letter states 

that Adam Stewart has used his public Instagram 
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account to publicize his family’s personal affairs by 

publishing pictures of “his lavish lifestyle.” 

6. The Trustee does not run Sandals, and in fact under 

clause 9.1 of the Coral Ridge Trust (which is exhibited at 

Tab 1 of my First Affidavit) states that the Trustee shall 

not have any responsibilities, powers or duties in relation 

to inter alia the “the transactions and activities of 

Sandals…”. Despite the lack of duty on Cromwell, it did 

and does take the concerns of the Plaintiff as concerns 

which it should investigate. As explained in the LXP 

letter dated 9 February 2022 (tab 16 of the Plaintiff’s 

First Affidavit), the original concerns were raised with 

Sandals by the Trustees, and a response was given. In 

relation to the more recent letter of 17th March 2022 

from MBH, Cromwell is investigating the further points 

made and will respond in due course. Ultimately, 

however, these are issues which fall within the complete 

control of Sandals, over which the Trustee has no power. 

Adam Stewart, who is the Executive Chairman of 

Sandals, addresses some of these issues in his First 

Affidavit. 

7. Cromwell repeats the reasons stated in my First 

Affidavit as to why the file in these proceedings should be 

sealed. There is a distinction between financial 

information which Sandals as part of its business decides 

to release, and information not in the public domain 

regarding the structure of the Trust which owns Sandals, 

the value of the business and the dispute before the court 

which may have an effect on Sandals’ commercial 

operations. 

8. I have confirmed with several of my co-directors who 

reside in Jamaica that the disclosure of the personal 

wealth of the beneficiaries who live in Jamaica would 

raise serious safety concerns for those beneficiaries given 

the level of crime in that country. The Trustee has a 

similar safety concern for the beneficiaries who reside in 

the United States although the Plaintiff does not share 

that concern. 

9. While the Trustee has not yet filed a defence in these 

proceedings and seeks an extension for various reasons, 

it should not be taken that the Trustee accepts the factual 
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allegations made against it. Those allegations are 

mischaracterisations based on incomplete facts. Once 

those allegations have been responded to it will be 

apparent that they do not amount to the type of situation 

in which a court would consider replacing a trustee or 

appointing a co-trustee. In truth, there really is no 

dispute between the Plaintiff and Cromwell other than 

her claim that the Directors have a conflict of interest 

merely by virtue of the other positions they hold within 

the Sandals business empire. That conflict exists as a 

consequence of the Settlor’s appointment of the Board, 

save in the case of Donna Delva who was appointed by 

the present Enforcer under the structure created by the 

Settlor. Moreover the Settlor had expressed to me prior 

to his death the wish that Donna Delva should be a 

director of Cromwell. Such conflicts as exist were, 

therefore, authorised by the Settlor. In those 

circumstances, I would hope the Court would not make 

a final decision on whether sealing the trial of this matter 

is appropriate until after any defence is filed and 

discovery has been given. 

10. At pages1 to 9 is a transcript of the Hansard in the 

House of Assembly on November 13th, 2020 where in the 

bill for Banks and Trust Companies Act 2000 Bill is 

introduced to the House by the then Attorney General of 

Bahamas the Honourable Carl Bethel AG. The 

transcript was typed by Lennox Paton from a tape 

provided by the Hansard office.” [Emphasis added] 

17. When the privacy Summons came to be heard, additional Affidavits had been filed. Adam 

Stewart (“Adam”) filed an Affidavit in support of the privacy Summons. In that Affidavit 

he proposed an alternative order relating to what is called a “confidentiality club”. That 

Affidavit is 11 pages long. It is not necessary to set out the entire Affidavit in this judgment. 

The material parts, for the purposes of the sealing application, are as follows: 

 
“The Claim 

5. In the context of the Sealing Application, I understand 

that it is not necessary for me to set out in any detail the 

factual background to these proceedings. I therefore 

explain the position only very briefly as follows. The fact 

that I do not address certain allegations in any detail or 

at all should not be taken as constituting any acceptance 
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of those allegations on my part: indeed, I consider much 

of what the Plaintiff says in her statement to be 

inaccurate or untrue. However, in this Affidavit, I 

confine my evidence to matters relevant to the Sealing 

Application. 

6. The Trusts were set up by my late father Gordon 

‘Butch’ Stewart, who over the course of just under 40 

years built up from scratch, one of the most high-profile 

and successful businesses in the Caribbean: The Sandals 

Hotel Group (“Sandals”). The shares in Sandals 

constitute the principal asset within the Coral Ridge 

Trust. As well as being an ingenious and hard-working 

businessman, my father was also meticulous in the 

management of his business and personal assets which he 

always kept incredibly confidential. This was reflected in 

the detailed and careful arrangements he made for the 

establishment of the Trusts and all aspects in relation to 

them prior to his becoming ill towards the end of his life. 

7. I am the fifth child from my father’s third family. My 

father’s eldest child (my brother Brian) was illegitimate 

and was conceived when my father could not afford to 

maintain him. Brian was therefore put up for adoption 

which is why his surname is Jardim and not Stewart. My 

father then married Erica and had two further children 

from that (first) marriage: Jonathan, and Bobby. My 

father had planned for Jon to take over the Sandals 

empire but sadly he died in a car accident in 1990. The 

marriage broke down and having divorced Erica, my 

father married my mother PJ. Together they had my 

sister Jaime and then me. The four living children are 

referred to in these proceedings as the “Jamaican 

Family”. In 2001 my father made it clear to me that I 

would be his successor in the Sandals business. He 

wanted me to take over the management of Sandals in 

due course and to be responsible for continuing his 

legacy. At this time, I was introduced to my father’s 

personal attorney Caroline Garnham who had been 

instructed by my father to set up the Trusts with the 

specific instructions to protect the Sandals business and 

group. He made it clear to her (as set out in a Working 

Paper signed contemporaneously by my father) [Exhibit 

AS-1 pages 1-6], with the set-up of the trusts in 2001 that 
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I was ‘to be in charge’, which is a wish he repeated 

frequently throughout his life and was one of the last 

things he said to me before he died. My father and I 

worked closely together since 1999/2000 when I first 

started working for Sandals. I was made CEO in 2006, a 

post I held for 12 years. I was made Deputy Chairman in 

2013 a post I maintained until my father’s death when I 

became Chairman. I have always felt it both an honour 

and a duty for me to carry on his legacy. 

8. Given the commercial sensitivity surrounding the 

business (which I address further below), I do not wish 

to provide the details of Sandals’ growth at this stage. 

The business is one of the biggest privately owned 

companies in the Caribbean and, given that many of the 

economies of jurisdictions in the Caribbean are 

precarious, any information about the business of the 

group could trigger unwelcome and possibly dangerous 

attention. However, provided that appropriate 

safeguards can be implemented to protect commercially 

sensitive information, I intend to provide the Court with 

relevant information of that nature in due course. The 

need for me to do so arises from the Plaintiff having 

made various allegations in her evidence concerning 

Sandals and its performance, allegations which can be 

shown to be untrue, but which will require me to refer to 

confidential and commercially sensitive financial 

information. However, I can confirm that contrary to the 

impression given by the Plaintiff, Sandals is in very good 

financial health and has led the Caribbean tourism 

industry in recovery from COVID-19. It is important to 

note that although the Plaintiff ran a marketing company 

and Sandals was the main client of that business, she had 

no relevant knowledge or experience of running a 

business of the size and stature of Sandals and was 

actively kept at arm’s length from Sandals by my father. 

To my knowledge, she has never attended any board 

meetings or been shown financially sensitive information 

about Sandals. This was part of my father’s deliberate 

policy. Therefore, the suggestion at paragraph 36 of her 

witness statement about its investments is unfounded. 

9. My father formed a relationship with the Plaintiff 

about thirty years ago when she won the contract for the 
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marketing of his business. They subsequently had three 

children together, but to my knowledge, they never 

married, something that appears to be confirmed by the 

Plaintiff’s references in her Affidavit to her being my 

father’s ‘common law widow’. The Plaintiff and her 

children have been referred to in these proceedings as the 

“US Family”. Both Kelly and Gordon have been 

receptive to us but neither the Plaintiff nor her older 

daughter Sabrina want to have anything to do with us. 

The Plaintiff has actively driven a wedge between us and 

all her children to distance and alienate them against us. 

I believe the current proceedings are less about any 

alleged hostility and bias on the part of the Trustee 

(allegations which I consider to be entirely without 

foundation) and more about using her claim as an 

opportunity to further pursue the family dispute for her 

own interests and, more fundamentally, to insist the 

Trustee follow what are alleged to be the wishes of my 

father signed the day before he died and which were 

added to by Trevor Patterson (my father’s personal 

attorney) a few days after his death. If these alleged 

wishes and Trevor Patterson’s additions to them had 

been followed and implemented, they would have 

destroyed the trust structure which was carefully and 

meticulously crafted by my father. That structure gave 

me powers as the Enforcer to appoint and remove the 

directors of the Trustee and my role together with Jaime 

as the Advisory Board to which all the powers over 

Sandals, as defined in the ‘Hotel Fund’, are reserved. The 

reason why my father did this was because he was always 

clear that Sandals was to continue to be run by his 

successor - a member of the family, and that after his 

death, that member of the family should continue to be 

me. 

… 

10. It was never my father’s intention to benefit each 

member of his family equally and in 2001 when he set up 

the two trusts, he was most insistent that only Bobby, 

Jaime, and I would be beneficiaries of his trusts and he 

would provide for his US family out of life insurance. In 

2003 he removed Bobby as a beneficiary. As I have 

mentioned above, my father did not marry the Plaintiff. 
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It was not until 2018 that he added back Bobby and 

included the Plaintiff and the US family, as beneficiaries, 

and even then, it was not his intention that the US family 

would benefit equally with Jaime, Bobby, and me. After 

my father’s death my half-brother Brian was included as 

a beneficiary in strict accordance with the power to add 

in the trust deeds as amended. My father was astute in 

foreseeing the potential disputes which might arise in the 

context of adding Bobby and the US Family as 

beneficiaries to the Trusts. Accordingly, on the very same 

day that my father added back Bobby and the US Family 

as beneficiaries under the Trusts (16 August 2018), he 

amended Clause 6 of the Trusts to introduce what I 

understand is commonly referred to as a “no contest” 

clause (the “No Contest Clause”). 

11. I firmly believe that this claim brought by the 

Plaintiff is the very thing which my father wanted to 

avoid by the introduction of the No Contest clause. 

Whereas he was a public figure and a clever marketing 

man when it came to the promotion of his business, he 

hated any form of publicity about his private life or about 

sensitive financial information about the business or his 

own wealth. He had four key ‘drivers’ in his succession 

plans, the No Contest clause was one of them, another 

was the privacy and confidentiality of his private and 

financial affairs, the third was that no member of his 

immediate family should be poor and the fourth was that 

he wanted the value in his business to descend only to his 

heirs. The Plaintiff was fully aware of my father’s 

obsession with privacy and confidentiality as well as the 

condition that if anyone made a claim he or she would be 

removed as a beneficiary of the trusts. As he said to his 

family (including Cheryl) at a family lunch during a 

conference in Tampa as recently as 2019: if anyone 

contested his trust, Will or wishes, he or she was 

“O.U.T.” It is therefore particularly regrettable that the 

Plaintiff now seeks to bring these proceedings and in 

doing so resists the Trustee’s perfectly understandable 

attempt to ensure that highly sensitive information is 

kept confidential. I believe that preserving that 

confidentiality is very much in the interests of all the 

beneficiaries of the Trusts. 
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12. I also wish to make it clear that the proposal put to 

the Trustee and my father’s family by my father’s 

personal attorney, Trevor Patterson, (Trevor’s Plan) 

after the death of my father, fails to recognise several 

important provisions in the structure and the design of 

the trusts which my father crafted carefully in 2001 with 

the primary purpose of ‘promoting and preserving’ the 

Sandals business empire that he had built. Moreover, the 

substantive allegations contained in the Plaintiff’s 

Statement of Claim are disputed both in fact and in law 

and I do not believe that any proper grounds for the 

removal of Cromwell as trustee have been (or will be) 

established by the Plaintiff. The Plaintiff’s allegations 

will be addressed in my defence and further evidence in 

due course. Various assertions have been made about my 

father’s alleged wishes – including by reference to a 

Memorandum prepared (with the Plaintiff’s 

involvement) just one day before my father passed away. 

This was at a time when he had been bedridden for five 

weeks, was often delirious when his temperature rose 

which according to conversations with his doctors with 

us in Texas (which have been recorded) began in 

November and was constantly occurring in December, 

was in and out of lucidity, which Cheryl confirmed to us 

during conversations at the time, had endured five bouts 

of chemo and had been told by his doctors that they had 

lost the battle with cancer and was dying. Now that he is 

dead Trevor’s Plan cannot be implemented fully and if it 

were to be implemented, would, I believe, seriously harm 

the business and the value of Sandals. 

The Sealing Application 

13. I fully support The Trustee’s application for a 

direction to seal the court file and/or for the proceedings 

to take place in private. Furthermore, insofar as the 

Court does not grant the application in its current form, 

I would ask it to put in place alternative measures to 

protect sensitive information relating to Sandals’ 

business and/or members of my family including my 

children. 
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14. Before addressing the relevant matters set out in CHS 

1, I wish to explain my concerns over the publicity of 

matters relating to the Plaintiff’s claim. 

15. First, in view of the allegation which the Plaintiff has 

made about the management of Sandals and the alleged 

prejudice which is being suffered by beneficiaries under 

the current management and ownership structure, it will 

in due course be necessary for me to explain in detail 

various aspects relating to the management of Sandals, 

its business operation, its recent performance, and its 

projected performance in the short to medium term to 

demonstrate the falsity of her allegations in this regard. 

16. For me properly to explain those matters and to 

respond to the serious and false allegations which have 

been made, I will need to refer to a substantial amount of 

information and documentation that is confidential and 

commercially sensitive and which, if it were to leak out 

into the public domain and thereby become known to 

Sandals’ competitors, would be almost certain to cause 

very serious (and irreversible damage) to the Sandals’ 

business. 

17. The successful growth of Sandals for just under 40 

years, has taken place in the context of an extremely 

competitive leisure/services industry within the 

Caribbean. Because Sandals is not a listed public 

company, far less information about its business is in the 

public domain than might otherwise be the case. It is 

extremely important to the future maintenance, growth, 

and value of the business that that remains the position. 

Although as Chairman of Sandals I do not want to sell 

the company, or its assets or engage with any third party 

it is in the interests of the US family as well as the 

Jamaican family not to do anything which could affect its 

EBITDA or stability. If sensitive financial information 

were to be made available to competitors that (even 

indirectly) revealed sensitive aspects surrounding 

Sandals’ business operation (including, for example, 

occupancy rates either at a general or a specific level and 

a breakdown of Sandals’ overheads), that would almost 

certainly have extremely serious consequences for the 

value of the business and therefore the Trusts. The only 
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information we have published is at island level in 

accordance with a calculated public relations campaign 

led by my father before he became ill for more than a 

decade, with me by his side, which I have continued 

thereafter. The campaign is designed to show that the 

Sandals business encourages economic power and 

inclusivity in the islands with Sandals resorts, through 

transportation, taxes paid, entertainment, local 

consumption from fishers to farmers and so on. The 

campaign showcased Sandals as the ultimate Caribbean 

partner and friend of all communities in the Caribbean. 

We have never published any information throughout 

this campaign on sales or marketing activity which is 

where the sensitive data lies. If it would be necessary for 

me to publish this information in order properly to 

respond to the Plaintiff’s claim, the senior management 

at Sandals and I would not feel comfortable revealing 

this, and would therefore not reveal, any such 

information unless we could be sure that it would be 

protected from dissemination to third parties. I would 

therefore be faced with an impossible choice: either not 

dealing with the allegations as fully and properly as I 

would wish or harming the business which was my 

father’s life’s work (and the major Trust asset) the 

responsibility for which has now been entrusted to me by 

my father. 

18. Second, I am very concerned about the impact which 

the publication of matters relating to the trust would 

have on my young children, and on those of my sister, 

Jaime (together, the “Children”) (the children of Bobby 

and Brian are all adults and therefore, the following 

considerations do not apply with the same force). All the 

Children are aged 13 or less and the youngest are aged 7 

and 8. Whilst the Children are aware (to a greater or 

lesser extent) of the fact that they are part of a wealthy 

family which lives a comfortable lifestyle, I am certain 

that none of them has any idea of the value of the assets 

held within the Trusts and the meaning of that value in 

the context of the wider world. In addition, our Children 

live in Jamaica which has one of the highest murder rates 

in the world. It does not have the same level of security 

and safety which is enjoyed in Miami where the US 

family live. The Plaintiff must surely be aware that by 
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making public the extent of the value of the Sandals 

group she is raising the risk profile for our Children 

which will not similarly affect her children given that 

they live in a more safe and secure environment. It is 

anticipated that Jaime will in due course file evidence 

about the impact that information about our family’s 

wealth becoming public would have on her life and the 

lives of her children. In this regard, it should be noted 

that both Jaime and I and our respective families 

already have close protection, which was specifically 

approved of by my father when I became CEO while 

living in Jamaica. Jaime fears that if more financially 

sensitive information about the family’s wealth were to 

come into the public domain, she would have to emigrate 

with her children out of the jurisdiction which has been 

her lifelong home and that of her children. Places such as 

Miami or London simply do not have this type of 

exposure. 

19. Jaime, Brian and I have always been told by our 

father to be ‘humble’, which is why I usually drive a pick- 

up truck. We want to educate our children accordingly 

to work hard in their education and careers. If the value 

of the Trusts, and the Children’s status as beneficiaries, 

were to be made public we believe this would 

undoubtedly undermine the above approach and I 

believe that it would seriously prejudice the Children’s 

futures. If they were to learn of their potential 

entitlement to the assets within the Trusts (even on a 

discretionary basis), there is a real risk that this 

knowledge would change their outlook on life and the 

importance of their education, thereby undermining the 

efforts we have made to ensure they lead as normal a life 

as possible and acquire the strong work ethic that has 

served this family so well. The US family, by comparison, 

is keen to use social media to show off their wealth, they 

exhibit a life of luxury and riches. For them, if the true 

value of the Sandals Group were in the public domain, 

their prestige and power would increase since they live in 

the safety and security of Miami. 

20. The Plaintiff in CHS 1 asserts that “there is no real 

merit in the Defendant’s application for a sealing order”. 

From conversations I have had with Trevor Patterson, I 
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understand that position is purely tactical: she wishes to 

make the dispute public to create disruption which she 

believes will be to her advantage. Trevor told me that 

Cheryl had said to him words to the effect that "I want 

to cause discomfort by putting these proceedings out in 

the open". 

21. The purported basis for this position is the suggestion 

that I, and by extension, Sandals, have no genuine desire 

to protect our own privacy or commercially sensitive 

information. For the reasons set out below, that 

suggestion is false. 

22. In view of the Plaintiff’s comments relayed to me by 

Trevor Patterson, the inescapable conclusion is that the 

reason why the Plaintiff seeks to oppose the Sealing 

Application is that she believes that by ensuring that 

these proceedings (and the confidential information I 

have referred to) are made public, she will be able to put 

pressure on Cromwell, me and/or Sandals, to accede to 

her demands and claims. 

23. A further reason given by the Plaintiff for her 

position is the publication on 12 December 2021 in the 

Jamaica Observer certain information relating to 

Sandals which the Plaintiff asserts was “confidential, 

sensitive, financial information regarding the financial 

position of the Sandals Group” (CHS 1, paragraph 28). 

In fact, contrary to what the Plaintiff asserts, the release 

of the information referred to was because of a decision 

taken at Sandals management level, not by CTC. 

Sandals’ management has extensive experience and 

knowledge in communication and marketing and was 

fully aware and confident that this information was not 

financially sensitive. 

26. The Plaintiff also wrongly asserts (at paragraph 48) 

that social media posts put up by me “show that the 

Jamaican Family’s identities, lifestyle, and, and 

connection to the Sandals Group are already well-known 

and documented public facts”. That assertion is also 

unfounded. My social media posts are carefully curated 

by the Sandals communications team and myself to 

humanize the brand with me as a family man with a wife 

and children who love the sun, sea, and sand – something 



48  

consistent with the image of the brand which we have 

been following for over a decade, with which I and my 

family are so closely associated. This is for the benefit of 

Sandals: as an example, only a couple of days ago a guest 

at the Royal Bahamian hotel approached me to say she 

was a loyal customer who had been on 7 holidays at 

Sandals resorts and follows my posts on Instagram. I 

have always been keen for my family to live as normal a 

life as possible enjoying a carefree life in the Caribbean 

which is what Sandals sells as a business. I do not wish 

(and I do not believe they wish) to spend their lives living 

in secret which could be the result of having this 

information in the public domain. However, the social 

media posts do not project an image of opulence or 

excess. 

27. For the reasons set out above, I believe it is of the 

utmost importance that the Court file be sealed and these 

proceedings be heard in private. I therefore respectfully 

ask the Court to do so. Given the very serious impact that 

disclosure of information would be likely to have on 

Sandals (and therefore the assets of the Trusts about 

which she is litigating) it is regrettable that the Plaintiff 

chooses to oppose what I consider to be reasonable and 

proportionate measures to protect those assets in the 

interests of all beneficiaries. As I have stated above, it is 

hard to reach any conclusion other than that her 

approach is purely tactical.” [Emphasis added] 

18. Affidavit evidence was also filed by Jaime Stewart on behalf of the minor children in “the 

Jamaican Family”. The material parts of that Affidavit was in the following terms: 

“4. I have read the first affidavit of my brother, Adam 

Stewart (“Adam”), dated 7 April 2022. I can confirm that 

I agree with its contents and, to avoid duplication, I do 

not repeat the matters set out therein. 

5. In this affidavit, I set out the very serious and well- 

founded concerns which I have for the safety and well- 

being of my family including, in particular, my children, 

who I believe will be compromised insofar as matters 

relating to this dispute are made available to the general 

public. The fact that this affidavit is confined to 

addressing those concerns should not be taken as 

indicating that I do not also have serious concerns about 
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the commercial damage which the publicity of these 

proceedings is liable to have on the Sandals business. 

Rather, those are matters which I believe are more 

appropriately addressed by Adam. 

My family’s circumstances 

7. My children and I have lived in Jamaica for all our 

respective lives since I finished high school at a boarding 

school in Florida and then at university in the US before 

a brief spell working (also in the US). Whilst (as I explain 

below) Jamaica is not without its difficulties, it is our 

homeland, we live a cautious, but normal life. Most of our 

close friends and family live there, and Jamaican society 

and culture is in our blood. We don’t hide that we live in 

MoBay or that we have children. We want to display 

strong family values and love. We care about our country 

and the Caribbean. I want our kids to continue to enjoy 

their lives and their home country as we have done for 

the past 13 years. We cannot imagine living anywhere 

else. 

8. I am now divorced from the father of my children. He 

also lives and works in his business in Jamaica. He has 

regular contact with our children. Their father would 

need to approve the kids moving out of Jamaica. The 

relationship between us is strained and it would make 

matters much more complicated if verified information 

about the value of the Sandals business, together with the 

interest of me and my children in the Coral Ridge Trust, 

entered the public domain. It is unlikely that he would 

give his approval to our kids leaving Jamaica since it 

would invariably reduce his ability to see them. 

9. Unfortunately, the rate of crime (including violent 

crime) is extremely high in Jamaica. I believe that 

organised criminal gangs within Jamaica or from other 

countries could easily target me or my family for the 

purpose of extortion. 

10. In order to mitigate the risk to me and my family 

becoming victims of such crime: 

a. We have always tried to keep a very low profile 

and have avoided publicity wherever possible 

other than in accordance with a carefully 
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managed image of my family enjoying the 

Caribbean to promote the Sandals brand; and 

b. In common with most other well-off families, 

we have bodyguards and I have a close protection 

officer (CPO) who accompanies me from time to 

time when I leave my home and when he is not 

with me he is with my children. We also have 

hired security at all our homes including villas 

with strong CCTV (camera systems) which is 

arranged, managed, and paid for by SRI. 

11. Whilst it is known that our family is wealthy and that 

I am a ‘Sandals daughter’, I do not believe that there is 

any information in the public domain which links me or 

my family to the Coral Ridge Trust and/or discloses the 

nature and extent of its assets. 

12. I have no doubt that if information linking my family 

to the Coral Ridge Trust, together with an indication of 

the value of the assets held within the Coral Ridge Trust 

were to be made available to the public, it would present 

an immediate and extremely serious threat to the 

personal safety of me and my family. In particular, I am 

certain that – given the inevitable media interest which it 

would attract – information would very quickly be 

passed on to organised criminal gangs who would then 

view me and my children (all of whom are minors) as 

obvious targets. 

13. In the very limited time available to prepare this 

affidavit, I have obtained a letter from an insurance 

broker, Jane Gilbert (of ESJG Limited) with specialist 

knowledge of the risks associated with the prevalence of 

kidnapping and extortion within Jamaica and a letter 

from Bob Morrison (of Sec Tech UK), a specialist private 

security firm. 

14. A copy of Mrs Gilbert’s letter is at pages 1-4. As 

stated in that letter, Mrs Gilbert has over 40 years of 

experience in this specialist field. Rather than repeat its 

contents, I invite the Court to read the letter in full. Mrs 

Gilbert’s clear advice is stark: “If information about the 

value of Sandals & Beaches were to get out into the 

public domain, my advice to you would be to leave the 
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country immediately by private plane (so as to keep 

secret where you were going)…” I am not at all surprised 

by this advice, which confirms my own conclusions. 

15. A copy of Mr Morrison’s letter is at pages 5-6. As 

stated in that letter, Mr Morrison is a retired Major from 

the Parachute Regiment and has substantial experience 

in relation to the private security of wealthy individuals. 

Mr Morrison’s letter makes clear that the publicity of 

any information about an individual’s wealth materially 

increases the risk of kidnap and extortion. 

16. In the light of the above matters, if the court file is not 

sealed and/or suitable alternative measures are not put 

in place to preserve confidentiality over the trust and my 

interest in it, I will have to give very serious consideration 

to relocating to another country with my family. As I 

have made clear, this is very much a last resort, and I 

(and my family) would find this both upsetting and 

(particularly for my children) unsettling. I believe that 

this would not be in the best interests of my children and 

that it would have a harmful impact on them. 

17. Leaving aside the threat to my family’s personal 

safety, I wish to endorse and elaborate on what is stated 

in paragraph 19 of Adam’s affidavit. Consistently with 

the values which my father sought to instil in me, I have 

always sought to instil in my own children the 

importance of education and hard work. I believe that, 

so far, I have been successful in insulating my children 

from an appreciation of the wealth within our family 

and, in particular, of the existence and value of the Coral 

Ridge Trust and its assets. I believe it would have a 

serious detrimental effect on my children, if they were to 

learn about the extent of their prospective/potential 

wealth through the trust and that if they were to do so it 

could operate as a major disincentive for them to 

continue to work hard at school and/or could result in 

them having a sense of entitlement which would be 

contrary to their interests (both in the short- and long- 

term). 

18. My brother Adam has seen been shown a copy of this 

affidavit in final draft form and has confirmed that he 

agrees with it and shares the same concerns in particular 
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on behalf of his own minor children – Aston Jonathan 

Stewart age 12, (DOB October, 30, 2009), Sloane Sarah 

Stewart age 10, (DOB September 18, 2011), and Camden 

Jaime Stewart age 8, (DOB September 6th 2013) – and 

we both have concerns as to the safety of our mother PJ 

who also lives in Jamaica 

19. For these reasons I strongly support the sealing 

application and respectfully invite the Court to take 

appropriate steps to ensure that the well-being and 

interests of (in particular) my children are not adversely 

affected by this litigation and publicity which will 

inevitably be generated if appropriate steps are not 

taken.” 

19. Cheryl filed two Affidavits in opposition to the application for a privacy order. The material 

parts of those affidavits are as follows: 

First Affidavit 

“4. I make this affidavit in response to the affidavits of 

Adam, Jaime, and Steve and in opposition to the 

summons issued by the First Defendant (“Cromwell”) 

for an order sealing the Court file (the “Sealing 

Application”). 

5. I address herein primarily issues related to the Sealing 

Application. The fact that I do not address certain 

allegation or statements of Adam and Jaime’s affidavits 

should not be taken as constituting any acceptance of 

those allegations or statements on my part, as I consider 

much of what Adam and Jaime have said to be untrue or 

inaccurate. 

… 

20. As I have previously noted, and so will not address in 

great detail here, Adam’s habit of displaying his children 

and great wealth on his public social media account, 

regardless of whether it is a campaign organized by 

Sandals or his own idea, is more likely to “raise the risk 

profile” for his and Jaime’s children than these 

proceedings being heard in open court. 

21. Butch especially warned Adam about his constant 

social media posting displaying his lavish lifestyle during 

the COVID pandemic when, as Butch explained, most of 
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the Sandals employees had been furloughed and some 

were struggling to feed their families. Adam told his 

father that he did not understand the power and reach of 

social media for marketing that the Caribbean life is a 

healthy life. Adam was using his family as advertising. 

Butch foresaw the problems such posting would cause, 

and the backlash from the Jamaican community was 

swift and intense. Highlighting his wealth in a time when 

others are in a great time of need and potentially 

becoming desperate is an excellent way to become a 

target for kidnapping and extortion schemes. 

Nevertheless, Adam defends his public posting about his 

family and no doubt intends to continue doing so, which 

suggests his concerns about the safety of his family are 

exaggerated for purposes of the Sealing Application. 

22. Adam claims in paragraph 19 of his First Affidavit 

that he, Jaime, and Brian have always been humble and 

that it would be detrimental to their children’s futures if 

they were to learn about their potential entitlement to the 

assets under the trusts, but Adam and Jaime did not 

appear to share that concern when they were introduced, 

along with the other members of the Jamaican Family 

but excluding the US Family, to approximately one 

thousand Sandals Group employees as the new 

shareholders of the Sandals Group. Further, Adam and 

Jaime’s children fly on a private airplane with Sandals 

emblazoned on its sides. Surely, Adam and Jaime’s 

children know that their parents are among the 

beneficial owners of the Sandals Group and it cannot 

possibly cause any greater detriment to their futures if 

they learn that they are beneficiaries of the trust that 

owns the Sandals Group. As they already are aware of 

their families’ ownership interests in Sandals, there is no 

additional harm to continuing the proceedings in open 

court. 

23. Adam’s claims of living as normal a life as possible 

are not supported by either his or his wife’s social media 

postings. A selection of social media posts by Adam’s 

wife, Jill Stewart, clearly demonstrate that there is no 

real interest by Adam or his wife to protect the privacy 

of their children [TAB 3]. Adam’s claim that he drives a 

pickup truck may be true, but it is disingenuous because 
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he fails to mention that he also drives an Audi, Porsche, 

and Aston Martin. Adam’s claim that the US family is 

keen to use social media to show off their wealth and 

exhibit a life of luxury and riches is firmly denied. His 

inability to provide any evidence of this point further 

goes to show how baseless his claims are. 

24. Adam’s claims regarding my motivation for opposing 

Cromwell’s Sealing Application are false. In paragraph 

20 of his First Affidavit, Adam alleges that my position is 

“purely tactical,” and that Trevor Patterson told him “I 

want to cause discomfort by putting these proceedings 

out in the open.” It is my understanding that Adam’s 

Supplemental Affidavit, wherein he makes an abrupt 180 

degree turn on this claim, is due to his receipt of a letter 

from Trevor challenging his statement. Adam now 

admits Trevor did not say this. 

25. In paragraph 22 of Adam’s First Affidavit, Adam 

states that he came to the conclusion that I was opposing 

the Sealing Application to ensure the proceedings are 

made public so that I can put pressure on Cromwell, 

Adam and/or Sandals, to accede to my demands and 

claims. This conclusion became “inescapable” to him as 

a result of my comments that were relayed to him by 

Trevor Patterson—comments which he now admits 

never were spoken. 

26. Further, the only requests I have made to Cromwell 

were for information related to the Trusts and the 

underlying assets and for Cromwell to administer the 

Trusts in accordance with Butch’s wishes…” 

Second Affidavit 

“54. The remainder of Jaime’s affidavit focuses on her 

concern that the publicity of the proceedings could 

potentially subject her and her children to kidnapping 

attempts, extortion plots, and similar risks. I certainly 

understand and share a mother’s concern for her 

children, but each of the developments that Jaime 

highlights or that are identified by the two experts from 

whom she has provided letters as being likely to increase 

the risk to her family have already occurred without any 

detrimental effects to Jaime or Adam and their families. 
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55. In paragraph 11 of her affidavit, Jaime notes that “it 

is known that our family is wealthy and that I am a 

‘Sandals daughter,’ but seems to believe that somehow 

people would not be aware of her wealth because there is 

no information in the public domain that links her or her 

family to the Coral Ridge Trust or discloses the nature 

and extent of its assets. 

56. While it may be true that the public is unaware of the 

existence of the Coral Ridge Trust, as a ‘Sandals 

daughter’ who, together with Adam and the other 

members of the Jamaican family held themselves out as 

the new shareholders of the Sandals Group at a meeting 

of approximately one thousand Sandals Group 

employees, it is safely assumed that everyone in Jamaica 

already believes Jaime and Adam are Sandals 

shareholders and the owners of significant wealth. 

57. Further, online news reports of Butch’s death have 

reported that Butch’s family continues to own the 

Sandals Group [TAB 4], so Jaime and Adam’s 

connection to the Sandals wealth and ownership already 

is generally known. As such, a new revelation that 

Sandals is owned by the Coral Ridge Trust would not 

have any impact whatsoever on their perceived wealth, 

especially as it relates to whether they might be targets of 

kidnapping or other threats. 

58. Mrs Gilbert’s letter indicates that Jaime and her 

family could expect a significant threat of kidnapping if 

“information about the value of Sandals & Beaches were 

to get out into the public domain” and that in such a 

circumstance, her advice to Jaime would be “to leave the 

country immediately by private plane (so as to keep 

secret where you are going)….” Mr. Morrison’s letter is 

much more general and expresses at page 1 of the letter 

the importance of keeping as low a profile as possible 

(e.g., not posting with children on public Instagram 

accounts or appearing frequently in the Page 2 social 

column of the Jamaican Observer newspaper) and 

avoiding displays of wealth and publicity of that wealth. 

59. I have previously explained that both Jaime’s and 

Adam’s connections to Sandals ownership is well- 

established, and in fact both have admitted as much. 
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Therefore, I would assume that as soon as the value of 

Sandals & Beaches became known, Jaime would flee 

Jamaica aboard a private plane because of the 

exponential increase in the risk to her family’s safety. 

However, in 2019, Bloomberg published an article 

regarding the sale of the Sandals Group. In that article 

an unnamed insider told Bloomberg that the group could 

be sold for up to $4.5 billion, [TAB 5] which Jaime’s 

affidavit suggests would have made her family a target 

for kidnappings and other risks. 

60. Despite this, I am not aware of any increased risks 

experienced by Jaime or Adam and their families, nor 

am I aware of any kidnapping or extortion attempts that 

have occurred since this information was made available 

in 2019. Since it already is in the public domain that 

Adam and Jaime are shareholders of Sandals and that 

the company is valued at approximately $4.5 billion, both 

factors that supposedly would lead to increased risks are 

already well known. Any possible further publicity 

regarding the Coral Ridge Trust should not add any new 

information to the discussion that could further increase 

the risks beyond the risks already affecting Jaime and 

Adam and their families. As such, sealing the 

proceedings is unwarranted.” 

 

 
20. The privacy Summons was heard on 22 April 2022 and Charles, Sr. J. reserved her 

decision. It is important to note that at this stage no defences had been filed by any party, 

including Cromwell, to the Statement of Claim. The preliminary issue was the “no contest 

provision” had not been considered or determined by the court. 

 
21. On 27 May 2022 Charles, Sr. J., in a written decision, refused to accede to the privacy 

application made by Cromwell and also refused the make the orders as regards 

confidentiality proposed by Adam Stewart. 

 
22. After setting out what she considered to be the relevant law she considered the application. 

She said: 

 
“Discussion/Analysis 

[28] Mr. Simms Q.C. appearing as Counsel for the 

Trustee acknowledged that the open justice principle is 

the starting point: that proceedings ought to take place 
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in open court. However, he submitted that this case falls 

within the exceptions to the rule on the basis that it 

involves confidential matters and this is an offshore 

financial jurisdiction. 

[29] Mr. Simms QC submitted that there are several 

reasons why the Court ought to exercise its discretion 

under section 77 to hold the proceedings in camera and 

seal the file. By the enactment of the 2011 Trustee 

Amendment Act, which provides a means of resolving 

disputes through arbitration, Mr. Simms QC argued that 

Parliament has reinforced the public policy of protecting 

trust matters from prying eyes and ensuring 

confidentiality. He emphasized that section 77(3) makes 

no distinction between administration and hostile trust 

matters. Further, he stated that the provision gives the 

Court a far greater discretion than statutes in other 

jurisdictions to specifically hear matters in camera and 

to seal files. 

[30] Mr. Simms QC submitted that The Bahamas is a 

jurisdiction where trust disputes can be arbitrated in 

private by virtue of the 2011 Trustee Amendment Act. 

This is, according to him, an indication that the public 

policy of The Bahamas is that it is appropriate to hear 

hostile matters in private. If a settlor in settling a trust 

post 2011 could ensure privacy even where a hostile 

dispute arose, said Mr. Simms QC, it must be that a 

settlor who was deprived the benefit of that provision 

(the trust having been settled before 2011) but expressed 

wishes of absolute confidentiality in the deed, such wishes 

would be protected under the statutory discretion of the 

Court even in hostile matters. 

[31] Mr. Simms QC said that the public policy in The 

Bahamas still remains the prioritization of the protection 

of financial affairs of customers and beneficiaries. 

[32] In support of his contention, Mr. Simms QC relied 

on BBH v CIBC et al 578 of 2004, where Lyons J ordered 

that a contentious matter on the allegation of breach of 

trust should be heard in camera and the file sealed. Mr. 

Simms QC also relied on Standard Chartered Bank 

where Barnett CJ (as he then was) ordered a customer’s 

identity be anonymized in contentious litigation where 
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the banks disputed who should take a loss in relation to 

a client account that was transferred shortly before the 

collapse of the Madoff fund. 

Safety and development of minor children 

[33] Mr. Simms QC together with Mr. McWeeney QC 

and Mr. Delaney QC submitted that the safety of the 

beneficiaries, and in particular the minor beneficiaries 

(the minor grandchildren of Mr. Stewart), is at risk if the 

proceedings are not sealed. According to Mr. Simms QC, 

save for Adam, who is the current Sandals Group 

Executive Chairman, the beneficiaries have low profile 

lives. Having regard to their privacy, the value of the 

trust assets and the popularity of Sandals, the perceived 

wealth poses a substantial threat to their safety. He 

emphasized the evidence of Steven Carey that the 

litigation and publicity therefrom has resulted in the 

Trustee having concerns regarding all of the 

beneficiaries, but that the safety concerns for those in 

Jamaica are exacerbated by the danger there. 

[34] Mr. Simms QC also relied on the evidence of Jamie, 

the mother of some of the minor children in Jamaica, 

that if such information became public, she would have 

to consider leaving Jamaica. Mr. McWeeney highlighted 

the evidence of Ms. Gilbert, an insurance broker with 

expertise in kidnapping and extortion risks in Jamaica 

that “[i]f information about the value of Sandals & 

Beaches were to get out into the public domain, my 

advice to you would be to leave the country immediately 

by private plane.” 

[35] Both Mr. Simms QC and Mr. McWeeney QC relied 

on BBH v CIBC, where the Court sealed the file in a trust 

case that concerned a high profile and wealthy family. 

Based on the evidence, the Judge believed that there was 

a real risk to the security. Mr. McWeeney QC urged the 

Court to give special consideration to the fact that the 

beneficiaries are minors, relying on Hot Pancakes 

Limited which emphasized that it is an important 

consideration. 

[36] However, I agree with Mr. Wilson QC who appeared 

as Counsel for Cheryl and Mr. North who appeared as 
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Counsel for the Fifth through Seventh Defendants that 

the evidence relied on in an effort to demonstrate a real 

risk to the beneficiaries’ safety does not rise to the 

standard required to warrant a privacy order. Mr. 

Wilson QC correctly emphasized Dudley CJ’s reasoning 

in AB v Line Trust Corporation Limited & Ors 

2016/ORD/100 that although the Court would consider 

the minority of those affected, the possibility of negative 

effects on minors does not, in itself, render it necessary 

for the proceedings to be held in private: 

 “[e]xposure to litigation especially if there is an 

element of publicity is always liable to cause 

distress and thereby affect the wellbeing of 

individuals who are involved in or are related to 

those involved in litigation. But in my judgment 

the possible impact that the present litigation 

could have upon X and Y is, particularly in the 

context of a family with potential access to huge 

wealth, part and parcel of the stresses of the life 

they have been born into. In my judgment the 

impact it may have upon them does not come near 

to it being necessary to order the anonymisation 

of the parties” 

[37] I agree with Mr. Wilson QC’s distinguishing of the 

instant case from V v T [2014] EWHC 3432, where the 

privacy order was made in circumstances where the 

minor beneficiaries had no knowledge of the degree of 

their wealth. Here, however, the minor beneficiaries are 

aware. This fact is unfavourable to the Jamaican family’s 

argument that the publicity of the case would negatively 

impact the development of the children’s values of 

education and hard work. Mr. Wilson QC also submitted 

that the instant facts are far less compelling than in AB v 

Line Trust Corporation Limited, where the minor 

beneficiaries had not been introduced to the extent of the 

family’s wealth which the Court considered might expose 

them to “false friends” and the evidence that the minors 

had been diagnosed with mental health conditions which 

posed a specific risk to their development, none of which 

he submitted, is present in the instant case. 
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[38] Mr. Wilson QC urged the Court to have regard to 

the evidence of Adam that he includes his children in 

advertising the business to “humanize” the brand. 

[39] Mr. North submitted that, with respect to the 

security and safety of the Jamaican family and their 

immediate family, if information linking their respective 

families to the value of their assets is leaked out, that they 

and their immediate family would be at risk of any such 

threat, is not borne out by any credible and specific 

evidence. According to him, the principles of open justice 

cannot be calibrated upon the potential risk or belief of 

irrational actions of a handful of people engaging in what 

could likely amount to criminal behaviour without clear 

or cogent evidence to substantiate the same. The 

Jamaican family and their immediate family already 

have adequate protection in place. 

[40] Mr. North referred to the case of R v Chief Registrar 

of Friendly Societies, ex parte New Cross Building 

Society [1984] 2 All ER 27 and submitted that in dealing 

with this issue, the Court must undertake a fact-specific 

balancing exercise when considering the purpose of the 

open justice principle and the potential value of the 

information in question in advancing that purpose and 

any risk of harm that its disclosure might cause to the 

maintenance of an effective judicial process or to the 

legitimate interests of others. 

[41] With respect to the safety risk to the minor 

beneficiaries, I am not convinced that their safety can 

only be ensured by moving out of Jamaica. They already 

have bodyguards. Mr. Delaney QC stated that the 

bodyguards do not eliminate the risk of kidnapping or 

other extortionate crime, but there is no way of 

completely eliminating that risk. The best that can be 

done is to minimize the risk. If additional security is 

required, I am satisfied that the Jamaican family has 

adequate resources to enhance it. It is already widely 

known in Jamaica that the minor children are the 

grandchildren of Mr. Stewart and that they are in 

possession of (or entitled to) considerable wealth. They 

are already perceived to be very wealthy. Accordingly, 

the effect of publicity of the details would not, in my 
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judgment, add to their safety risk. However much danger 

they would be in by the publicity of the details of their 

wealth already exists in the absence of the publicity of the 

details. 

Effect on the business of Sandals Group and Trusts 

[42] Both Mr. Simms QC and Mr. McWeeney QC 

emphasized that Mr. Stewart was committed to ensuring 

that sensitive commercial information relating to the 

Sandals Group (“Sandals”) remained private. They say 

those wishes ought to be given effect. 

[43] They both submitted that although Sandals is well- 

known, because it is not a publicly traded company, its 

financial information is not public. Because of the nature 

of this action, they say, Cheryl and the Trustee will have 

to disclose highly sensitive financial information 

concerning the financial affairs of the Trusts. Mr. Simms 

QC submitted that the Court should keep confidential 

the financial affairs of Sandals, which is part of the 

Trusts’ structure to avoid negative impact on the Trusts 

and to Sandals’ business. 

[44] They contended that a hearing in open court would 

lead to Sandals’ customers and competitors becoming 

aware of the levels of profit made by Sandals, which 

would in turn lead to those customers effectively 

squeezing the profit margins of Sandals, damaging the 

value of the trust assets. With respect to the Trusts, Mr. 

Simms QC said that the fact that Sandals had authorized 

the disclosure of some historical information does not 

detract from this rationale and could not conceivably 

justify the wholesale loss of confidentiality which would 

flow from the hearing of the whole Action in public. The 

risk of damage to the business would be particularly 

objectionable if Cheryl, as she suggests she might, does 

not in fact proceed with the action following the 

determination of the preliminary issue. 

[45] Mr. McWeeney QC urged the Court to have regard 

to the fact that the Jamaican family did not commence 

these proceedings; that they have been forced to defend 

claims. A defendant beneficiary, says Mr. McWeeney 

QC, should not be forced to choose between defending 
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himself against an unmeritorious claim and protecting 

the major assets of the trusts from irreversible harm. 

[46] In my judgment, the effects on the trusts and 

businesses asserted by the Trustee and the Jamaican 

family are no more than inconveniences. If the risk of 

customers and competitors becoming aware of profit 

margins of companies was sufficiently compelling to 

justify derogation from open justice, many parties to 

litigation would be entitled to sealing orders, which 

would undermine the effectiveness of the principle of 

open justice itself. 

[47] In this regard, Mr. Wilson QC and Mr. North, whose 

arguments are attractive, contended that disclosure of 

private information is an ordinary incident of litigation 

which could always have detrimental effects on parties to 

the proceedings. Every individual and corporation is 

exposed to this risk. An exception cannot be made for 

Sandals merely because it is a large corporation. The fact 

that the interest in the business is held via a trust 

structure makes no difference to the fundamental 

position that proceedings being heard in public is the best 

means of securing pure, impartial and efficient 

administration of justice. It is not evidence that is clear 

and cogent to justify the derogation from the open justice 

principle. 

[48] I do not consider that the Jamaican family not 

having commenced the proceedings to be a probative fact 

toward their position that the proceedings should be 

confidential. What is relevant is that they are parties to 

the proceedings. In that regard, Mr. Simms QC’s 

reliance on the Court’s decision in Standard Chartered 

Bank is relevant. In that case, one of the important facts 

which compelled the Court to err on the side of privacy 

was the fact that the customer whose information was in 

issue was not a party to the proceedings. That was what 

seemed to turn the decision in favour of privacy. 

However, parties to litigation ought to be prepared to 

have information disclosed, whether they have 

commenced the proceedings or not. The Jamaican family 

have failed to explain how the publicity of the 

proceedings would negatively affect the trusts. 
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[49] Mr. Wilson QC submitted that the Trustee’s 

acquiescence to the recent disclosure of financial 

information of Sandals demonstrates that the 

sealing/privacy order is not necessary. Further, said Mr. 

Wilson QC, the Writ, Statement of Claim and the First 

Affidavit of Cheryl are all filed documents and have been 

openly on the Registry’s records for some seven months 

with none of the apparent consequences alleged by the 

Trustee, Adam or Jaime presenting themselves. 

Whether the circumstances warrant a sealing order 

[50] As I have already stated, open justice is the default 

position. Any party seeking to displace the application of 

this very fundamental and century old principle has a 

heavy burden. As stated in Scott v Scott, the threshold 

required for derogation from open justice is that it is 

necessary for the administration of justice. 

[51] As Mr. Wilson QC correctly stated, objectionable 

evidence or details that would affect sensitive feelings 

and the pain and humiliation caused to parties by public 

hearings is not enough to justify proceedings being held 

in camera and/or the file being sealed. 

[52] It is necessary to clarify the effect of section 77(3). I 

agree with Mr. McWeeney QC that section 77 (3) 

recognizes the importance of confidentiality in relation 

to sensitive information and goes further by imposing 

criminal sanction for its breach. However, the Trustee as 

well as the Jamaican family are still required to proffer 

clear and cogent evidence to satisfy the Court that such 

confidentiality is required to the degree which requires 

displacing the open justice principle. 

[53] Both Mr. Wilson QC and Mr. North correctly 

argued that the provision does not give the Trustee a 

statutory right to have the proceedings confidential. It 

merely gives the Court a discretion to decide whether the 

proceedings should be confidential and the exercise of 

that discretion must be canvassed against the 

constitutional principle of open justice, which although 

not an absolute right, is difficult to overcome/override. 

[54] I accept Mr. Simms QC’s submission that the public 

policy in The Bahamas has been to protect financial 
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information. He submitted that this makes the Court’s 

discretion under section 77(3) wider, citing several 

relevant cases from other offshore financial jurisdictions. 

I agree that public policy is a consideration for the Court 

that tends to be in favour of privacy. This was taken into 

account by Barnett P in Hot Pancakes Limited where he 

stated at para 31: 

“31. … Whilst confidentiality is important to the 

financial services industry, the confidentiality 

obligations under Bahamian law are the same as 

exist at common law. This is made clear by section 

77 (7)(a) of that Act which provides that ‘Nothing 

contained in this section shall (a) prejudice or 

derogate from the rights and duties subsisting at 

common law between a licensee and its customer’. 

… the obligation of confidentiality is the same 

both at common law as well as under the statute.” 

[55] Notwithstanding public policy, however, in the 

circumstances, it is not sufficient to justify the derogation 

from open justice, especially where the persons whose 

financial information is in issue are parties to the 

proceedings as opposed to mere account holders at a 

financial institution which is a party. I am reminded of 

the speech of Barnett P in Hot Pancakes Limited: 

“I am not satisfied that the mere fact that the 

action discloses information about the financial 

affairs of a Plaintiff is sufficient to justify the 

exercise of a discretion to hear an action in private 

or to anonymize a judgment which should 

otherwise be made in public.” 

[56] All Counsel with the exception of Mr. Simms QC 

agreed that the displacement of the open justice principle 

is even more difficult in contentious proceedings. Mr. 

Simms QC submitted that because section 77 (3) does not 

distinguish between contentious and non-contentious 

litigation, the fact that the proceedings are contentious is 

not fatal to their application. I agree that it is not fatal to 

the application but I agree with Mr. North that the 

distinction is not the most important consideration in 

determining the application. 
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[57] Mr. McWeeney QC submitted that the fact that 

Cheryl resiled from her initial position of not opposing 

the sealing application is relevant. Mr. Wilson QC, 

however, offered an explanation for Cheryl’s change in 

position. He said that the publicity of Sandals’ 

confidential financial information in the Jamaica 

Observer coupled with the Trustee’s seeming 

acquiescence to that breach of confidence resulted in 

skepticism with respect to the true intentions of the 

privacy application. Further, says Mr. Wilson QC, the 

appointment of a further Sandals officer to the board of 

the Trustee while this action was afoot and the parties 

were awaiting a hearing and determination on the sealing 

application has led to suspicions that any privacy order 

would be used and have the effect of shielding the 

conduct of the Trustee’s directors from scrutiny. In the 

circumstances, Cheryl has determined that it is best for 

the proceedings to be heard in public. 

[58] I do not accept Mr. McWeeney QC’s suggestion that 

Cheryl’s change in position is indicative of an ulterior 

motive. The reasons advanced by Mr. Wilson QC for 

Cheryl’s opposition to the application are reasonable. In 

any event, parties may consent to certain issues but that 

does not bind the Court. Ultimately, it is the Court that 

has to determine whether the matter should be sealed or 

not bearing in mind the constitutional principle of open 

justice. This principle, as I earlier stated, is rooted in 

deep and long history dating back hundreds of years and 

it could be traced to decisions made before the signing of 

Magna Carta in 1215. This principle is viewed as an 

underlying or core principle of English law. Today, the 

concept is so widely accepted that there is a general 

presumption that there should be judicial openness. 

Now, in The Bahamas, it has constitutional connotations. 

[59] Taking into account the particular facts of this case 

and even having given special consideration to the 

minority of the beneficiaries, I am not satisfied by the 

evidence that the publicity of the litigation poses a real 

threat to the minor beneficiaries and to their safety. They 

themselves are aware that they are very wealthy and it is 

widely known, especially among the Jamaican public, 

that they are potential shareholders of Sandals and that 
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they are the grandchildren of Mr. Stewart. It is therefore 

difficult to see how the publicity of the litigation will have 

any material/substantial additional effect. As stated by 

Dudley CJ in AB, distress caused by litigation with an 

element of publicity is expected. That alone is not 

sufficient to displace the open justice principle. 

[60] The fact that the litigation would expose that the 

trusts are involved in the ownership structure of the 

businesses and could make potential customers skeptical 

may be inconvenient but does not warrant the 

displacement of the open justice principle. The rationale 

for this principle is important in deciding whether the 

circumstances presented are so compelling to override it. 

In Scott v Scott, Lord Atkinson said that notwithstanding 

that public trials can be humiliating, the rationale for the 

openness is because it is the best means of securing the “ 

and respect.” This cannot be displaced merely to avoid 

publicizing some information that they would prefer not 

to be publicized in the interest of their business. That 

said, the open justice principle is embedded in the 

Constitution and so, it ought not to be easily emasculated. 

[61] In determining whether the default position of open 

justice or the exception of a sealing order should obtain, 

the overriding objective is that the order secure that 

justice is done. The Trustee and the Jamaican family 

have not demonstrated that the sealing order is necessary 

in the interests of justice. Rather, they have merely 

proved that it is more convenient. It is not in the interest 

of justice to depart from the constitutional principle of 

open justice to keep confidential financial information 

merely because that financial information tends to 

attract publicity thereby inconveniencing their lives or 

business(es). 

[62] I am also not convinced that there is a need for a 

Confidentiality Club on any information, in particular, 

as requested by Mr. McWeeney QC: (i) the identities of 

the children, (ii) the particulars and value of the assets in 

the Trust or on (iii) commercial information relation to 

the business of Sandals and other affiliated companies. 

[63] As this matter progresses, the Court has the inherent 

power to anonymize the names of any parties and/or to 
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redact confidential financial documents. At this stage, 

the necessity to do so does not arise.” 

23. Adam and the Jamaican family wish to appeal the decision of Charles, Sr. J. Adam applied 

to Charles, Sr. J. for leave to appeal, but she refused leave. He has made a fresh application 

to this Court for leave to appeal. The Jamaican children, represented by John Delaney K.C., 

have also applied to this Court for leave to appeal. 

 
24. Adams’s application for leave sets out the proposed grounds of appeal. They are in 7 pages. 

In his oral and written submissions Counsel for Adam did not deal with each ground 

separately. His argument can, in my judgment, be summarized as follows. Firstly, the 

hearing Judge misunderstood the law and applied the wrong test in making her decision. 

She ought not simply have determined whether the sealing request was necessary, but also 

whether it was expedient to make the sealing order. Secondly, if the sealing order sought 

by the trustee was not necessary or expedient, the Judge ought to have imposed a less 

intrusive confidentiality order as proposed by Adam in his Affidavit. Thirdly, in 

considering the appeal this Court is entitled to and ought exercise its own evaluative 

assessment of the evidence and determine what the proper order should be and is not 

limited to the test whether the Judge’s decision was outside the range of reasonable 

decisions a judge could properly make in the circumstances of this case. 

 
25. The minor children’s proposed appeal also relies on the ground that the Judge applied the 

wrong test as she based her decision on the basis of necessity and did not in turn consider 

whether it was expedient to make the proposed sealing order. The minor children say that 

the Judge failed to properly consider the evidence and came to a conclusion that no 

reasonable judge could have made. 

 

DISCUSSION 

26. I begin by considering what is the proper function or role of an appellate court in 

considering these two appeals. 

 
27. Counsel for Adam argues that the hearing Judge’s role was not simply an exercise of a 

discretion and in this appeal this Court should not regard its role as that which an appellate 

court would usually do as if this was an appeal of the Ruling made by Charles Sr. J. in the 

exercise of her discretion. 

 
28. Counsel for Cheryl has submitted that this is the review by an appellate court of the exercise 

of a discretion by a trial judge and the usual approach by an appellate court, as set out in 

the decision of this Court in Maria Iglesias Rouci et.al. v Juan Sanchez Busnadiego 

SCCivApp. Nos. 147 & 148 of 2021 applies. 
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29. In support of his submission, Counsel for Adam, relies on the decision of the English Court 

of Appeal in MN v OP and others [2019] EWCA Civ 679. As stated in paragraph 2 of the 

judgment of Sharp, LJ: 

 
“the central issue in that appeal was whether anonymity 

should be the norm in applications made under the 

Variation of Trust Act, as it is for approval of settlement 

hearings under Children and Young Persons Act 

(“C&YPA”). The court had previously held that 

anonymity orders should be the norm in proceedings 

under C&YPA. The judge at first instance declined to 

apply the approach in X v Dartford and Gravesham NHS 

Trust [2015] 1 WLR 3647 (“Gravesham case”) 

concerned applications under C&YPA and did not make 

an anonymity order. The judge held that there were 

material differences between approval hearings on the 

one hand, and applications under the Variation of Trusts 

Act on the other. 

 
In that case, the parties both appealed that decision and contended that the judge was wrong 

to reach that conclusion, and that her decision that a derogation from the principle of open 

justice was not necessary on the facts, was also wrong. The appeal was allowed and the 

Court of Appeal made a limited anonymization order. The judgment contains a helpful 

discussion of the open justice principle. 

 
30. Counsel relies on the following extract in paragraph 12 of that judgment which is in the 

following terms: 

“[12] Moore-Bick LJ went on to approve what 

Tugendhat J had said in the court below, namely that the 

question is not simply one of balancing the demands of 

privacy and freedom of expression. The constitutional 

importance of the principle of open justice is such that 

true question is whether it is necessary for the court to 

grant a derogation from open justice and thus from the 

rights of the public at large. It follows from the fact that 

the test is one of necessity, that any derogation must be 

the minimum that is consistent with achieving the 

ultimate purpose of doing justice in the instant case. This 

is not an exercise of discretion, but involves an evaluation 

of the facts; and though proper deference will be 

accorded to the judge's evaluation, such an evaluation 

could be considered afresh on appeal in an appropriate 

case.” [Emphasis added] 
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31. In order to understand the principle that the court was stating, it is necessary to review the 

decision of the court in Gravesham case. It is Moore-Bick LJ’s judgment from which the 

above quote was taken by Sharp LJ in MN v OP. In that case the court was considering an 

application for “anonymisation” in the context of an application for approval of a 

compromise of a claim for damages for personal injury brought by a child. The court 

considered the principle of open justice. It said: 

“25. The issue in this appeal is whether any report of the 

approval proceedings should be anonymised, so that, in 

conjunction with the judge’s order that her address not 

be disclosed, the claimant’s identity will be protected 

indefinitely. Such an order clearly involves a derogation 

from the principle of open justice; the question is 

whether it is necessary to enable the court to do justice in 

this case. In R v Legal Aid Board, Ex p Kaim Todner 

[1999] QB 966, 978 (a case concerning allegations of 

dishonesty made by the defendant against former 

employees of the applicant firm of solicitors), Lord Woolf 

MR observed that when deciding whether to make an 

order restricting disclosure of a party’s identity it is 

appropriate to have regard to the nature of the order 

being sought as well as the nature of the proceedings and 

the positions of the parties to them. But he also warned 

against the danger posed by “the natural tendency for 

the general principle to be eroded and for exceptions to 

grow by accretion as the exceptions are applied by 

analogy to existing cases”: p 971. 

26. Tugendhat J observed [2013] EWHC 3956 at [13] that 

advocates commonly address the question as simply one 

of balancing the demands of privacy and freedom of 

expression. He rejected that analysis, however, holding 

that the true question for decision is whether it is 

necessary for the court to grant a derogation from open 

justice and thus from the rights of the public at large. In 

our view he was right to do so and he was also right to 

hold that the absence of any objection from the 

defendant or the media does not relieve the court of the 

duty to consider whether a derogation from the principle 

of open justice is necessary. 

27. Any application of the present kind, therefore, gives 

rise to tension between the principle of open justice and 

the need to do justice in the individual case; or, if the 
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matter is considered in Convention terms, a question 

whether it is necessary to interfere with the rights of the 

public and the press under article 10 in order to protect 

the rights of the claimant and his or her family under 

article 8 and vice versa. The constitutional importance 

of the principle of open justice, as recognised in the 

authorities, is such that any departure from it must be 

justified strictly on the grounds of necessity. The same 

may be said of the right to freedom of speech. In either 

case the test is one of necessity. Although that usually 

involves a decision based on the judge’s evaluation of the 

facts of the case before him, it is important to be clear 

that the decision does not involve an exercise of 

discretion. Accordingly, although this court will accord 

proper deference to the judge’s assessment, it will in an 

appropriate case consider the matter afresh and decide 

for itself whether the proposed derogation from the 

principle of open justice is indeed necessary. It follows 

from the fact that the test is one of necessity that in order 

to be justified the derogation must be the minimum that 

is consistent with achieving the ultimate purpose of doing 

justice in the instant case. Quite rightly, none of those 

who appeared before us suggested that approval 

hearings should generally be conducted in private; it is 

accepted that sufficient protection for the claimant and 

her family can be achieved by a full anonymity order.” 

[Emphasis added] 

32. I accept that to the extent the decision of a judge is a balancing exercise between two 

competing legal rights, that is the fundamental right to a public hearing and a fundamental 

right to privacy it not simply an exercise of a discretion. In Gravesham case, the court was 

considering the balancing act between the fundamental right to a public hearing under 

Article 6 of the European Convention on Human Rights and the fundamental right to 

privacy under Article 8 of the Convention. A court of appeal is in the same position as a 

trial judge to make that balancing exercise to ensure that the correct decision is made. That 

is more an issue of law than a case management decision. That balancing exercise is 

applicable where the right involves a child’s right to privacy. 

 
33. In this case the application for the sealing order was made at common law under the 

inherent jurisdiction of the court and under section 77(3) of the Banks and Trust Companies 

Regulation Act 2020 (“the B&TCRA”). See the Privacy Summons. 

 
34. Section 77(3) and (4) of the B&TCRA provides: 
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“(3) In any civil proceedings where information is likely 

to be disclosed in relation to a customer’s bank account, 

those proceedings may, if the court, of its own motion or 

on the application of a party to the proceedings, so 

orders, be held in camera and the information shall be 

confidential as between the court and the parties thereto. 

(4) No person shall publish the name, address or 

photograph of any parties to those civil proceedings as 

are referred to in subsection (3) or any information likely 

to lead to the identification of the parties thereto either 

during the currency of the proceedings or after they have 

been terminated.” 

35. It is unclear to me how section 77(3) of the B&TCRA is applicable to this Summons. This 

provision, which is clearly discretionary, relates to civil proceedings where information 

about a customer’s bank account “is likely to be disclosed in relation to a customer’s 

bank account”. It is concerned about a customer’s bank account. It is not concerned about 

any other information, for example Sandals’ agreement with Governments or its marketing 

strategies or its pricing structures or any other “commercially sensitive information”. Nor 

does section 77(3) does not relate to information about the circumstances of children or 

their welfare. I agree with counsel for the intended respondents/fifth, sixth and seventh 

defendants (the US children) that section 77(3) is confined to ‘a customer’s bank account’. 

It can apply only to a bank account maintained with a bank by Cromwell as trustee of one 

of the relevant trusts. The state of account between a trustee and a beneficiary is not ‘a 

customer’s bank account’. A bank account is an account with a bank. Cromwell is not a 

bank. The fact that the B&TCRA requires that Cromwell have a licence, is no reason for 

construing ‘bank account’ as extending to the state of account between trustee and 

beneficiary. 

 
36. Section 77(3) would apply to information about Cromwell’s account at a bank enabling 

that information to be kept confidential, but it cannot apply to Sandals’ commercially 

sensitive information as described in the Carey Affidavit and Adam’s Affidavit. 

 

37. In my judgment, to the extent the application is made pursuant to section 77(3) of the 

B&TCRA, 2020 it is misconceived. 

 
38. Even if it applied, that section only empowers the court to make a privacy order and does 

not in any way prescribe the manner in which the court should exercise that power. 

 
39. There is no doubt that the court has an inherent power at common law to hold proceedings 

in private and make orders to protect confidential information where it is in the interest of 

justice to do so. The statutory provision equivalent to section 77(3) was first introduced 
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into the law in the B&TCRA of 2000. Although the confidentiality provisions of section 

77(1) were part of statute law since the B&TCRA was first enacted in 1965, section 77(3) 

previously section 19 (3) did not come into force until 2000. There is no doubt that the 

courts had the power, and did exercise that power, to hold hearings in private and make 

privacy orders in relation to civil proceedings prior to 2000. 

 
40. In my judgment, the application by the Trustee was an application for the exercise of an 

inherent jurisdiction at common law. The Trustee was asking the court to conduct a balance 

between two rights. The right to a public hearing and the right to privacy. I agree that it is 

not simply an exercise of discretion and I accept that: 

 
“although this court will accord proper deference to the 

judge’s assessment, it will in an appropriate case 

consider the matter afresh and decide for itself whether 

the proposed derogation from the principle of open 

justice is indeed necessary”. 

Did the judge apply the wrong test? 

41. The gravamen of the appellants’ case is that the Judge applied the wrong test. In their view, 

the Judge applied the test of “necessity” and did not proceed to consider the test of 

“expediency”. The appellants’ case is that Article 20 of the Constitution provides: 

“(9) All proceedings instituted in any court for the 

determination of the existence or extent of any civil right 

or obligation, including the announcement of the 

decision of the court, shall be held in public. 

(10) Nothing in paragraph (9) of this Article shall prevent 

the court from excluding from the proceedings persons 

other than the parties thereto and their legal 

representatives to such extent as the court — 

(a) may be empowered by law so to do and may 

consider necessary or expedient in circumstances 

where publicity would prejudice the interests of 

justice, or in interlocutory proceedings or in the 

interests of public morality, the welfare of persons 

under the age of eighteen years or the protection 

of the private lives of persons concerned in the 

proceedings; 

(b) may be empowered or required by law to do 

so in the interests of defence, public safety or 

public order; or 
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(c) may be empowered or required to do so by 

rules of court and practice existing immediately 

before 10th July 1973 or by any law made 

subsequently to the extent that it makes provision 

substantially to the same effect as provision 

contained in any such rules.” 

42. In short, the appellants argue that the court ought to have considered whether, in the 

circumstances of this case, it was expedient to make the privacy order or some lesser form 

of confidentiality order as publicity would prejudice the interests of justice, or the welfare 

of the infant person and for the protection of the private lives of persons concerned in the 

proceedings. 

 
43. Put in another way, even if the departure from a public hearing may not have been 

necessary, the court was obliged to consider whether a departure from a public hearing was 

expedient in the interests of justice. 

 
44. As Article 20 of the Constitution involves a fundamental right and freedom they say it 

should be given a liberal construction. 

 
45. I begin with respectful agreement to the views of Morgan, J. as expressed in V v T and 

another [2014] EWHC 3432 (Ch). In that case the court was considering an application 

for the approval of a variation of a trust on behalf of infant beneficiaries. The issue was 

identified by the judge at paragraph 6 of the judgment. He said: 

 

 
“[6] At the beginning of the hearing before me, Mr 

Massey applied for the cases to be heard in private. I 

inquired whether the other counsel who appeared 

supported or opposed this application. I was told that 

they supported the application. I inquired whether there 

was anyone in court who wished to be heard on the 

application. Only the parties and their representatives 

were present. Although, as a result of pre-reading, I was 

doubtful whether I would ultimately direct that these 

cases should be heard in private, in order not to pre- 

judge the issue, I directed that the court would sit in 

private to hear the application for an order that the 

substantive cases be heard in private. At the conclusion 

of the submissions on the application, I announced my 

decision which was that the cases should be heard in open 

court but that it was appropriate to impose reporting 

restrictions as to the proceedings. I indicated that I would 

subsequently give reasons in writing for my decision. I 
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also indicated that the written reasons would be in the 

form of an anonymised judgment.” 

 
46. In his judgment giving his reasons for refusing to hear the matter in private 

against the wishes of the parties Morgan, J. said: 

 

“[19] The general rule is that a court hearing is to be in 

public. That general rule applies to applications under 

the 1958 Act. When considering whether to depart from 

the general rule the court must apply the general 

principles as to open justice. As stated in the Practice 

Guidance referred to in para 14 above, open justice is a 

fundamental principle so that derogations from it can 

only be justified in exceptional circumstances when they 

are strictly necessary to secure the proper administration 

of justice. There is no general exception to the principles 

of open justice where privacy or confidentiality is in 

issue. The burden of establishing a derogation from the 

general principle lies on the person seeking it and it must 

be established by clear and cogent evidence. These 

principles are principles of the common law. They do not 

depend on the case coming within art 6 of the 

Convention. Accordingly, it is not necessary for me to 

rule upon Mr Barlow's submissions that art 6 does not 

apply to an application under the 1958 Act. As the case 

was argued on one side only, I will not discuss that point 

further. 

 
[20] I suspect that in many applications under the 1958 

Act the parties are reluctant to have their cases heard in 

open court. The subject matter of an application under 

the 1958 Act may be regarded by the parties as a private 

family matter involving a discussion of the family's 

private financial affairs. The parties may take the view 

that those matters concern no-one but themselves and 

that is a sufficient justification for the hearing to be in 

private. If that is their view, the law is clear that it is not 

a sufficient justification for the hearing to be in private. 

The 1958 Act conferred this jurisdiction upon the court. 

In 1958, and at all times since, the general principle has 

been that court hearings are in open court and that has 

applied to applications under this Act as to other court 

hearings. 
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[21] In the present case, the parties have suggested that 

there are specific reasons why the court should be 

persuaded to derogate from the general principle of open 

justice. The first reason put forward relates to the fact 

that the trusts directly or indirectly own the shares in a 

private company. It is said that there is a risk that a 

hearing in open court would lead to the company's 

customers becoming aware of the levels of profit made by 

the company and that would lead to those customers 

effectively squeezing the profit margins of the company, 

damaging the value of the trust assets. I have considered 

the evidence put forward in support of this submission 

and I do not regard it as particularly strong. It certainly 

does not come anywhere near satisfying the requirement 

of clear and cogent evidence justifying a derogation from 

the open justice principle. If the evidence in this case 

sufficed for that purpose, I imagine that there would be 

very few cases in the Companies Court which would be 

suitable to be heard in open court. 
 

[22] The parties have also submitted that a hearing in 

open court would lead to disclosure of the high value of 

the trust assets and of the identity of the beneficiaries and 

this would lead to a risk to the personal security of those 

beneficiaries. I have considered the evidence put forward 

in support of this submission and I regard it as very 

slender indeed. It does not begin to reach the standard of 

clear and cogent evidence which is required to justify a 

derogation from the open justice principle. 

 
[23] As explained earlier, the parties put in further 

evidence as to the effect of publicity on the wellbeing of 

the children involved in this case (including any future 

children). There are five existing children all of whom 

are under ten. The evidence stressed the concern of the 

children's parents for their wellbeing. There was detailed 

evidence that the parents had striven to create as normal 

a life as possible for the children. A modest and low-key 

unostentatious lifestyle was a core value of the family. 

The parents were determined that the children should 

not know at too young an age of the extent of the family's 

wealth. It was considered that such knowledge could 
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deter the children from taking full advantage of the 

educational opportunities open to them. Further, such 

knowledge at a young age could create a sense of 

entitlement which might discourage the children from 

making their own way in life and contributing to society. 

The evidence also explained in detail the concerns of the 

parents in relation to the children becoming a magnet for 

false friends and those who might seek to take advantage 

of the children's wealth. The evidence also commented on 

the way in which publicity as to the children's wealth 

might be disseminated, and even distorted, by social 

media. 

 
[24] In the light of this evidence, I am persuaded that the 

court should be prepared to take appropriate steps to 

protect the children from the adverse effect on their 

upbringing and personal development which might well 

result from an open court hearing generating publicity 

as to their potential wealth. The question then is: what 

are “appropriate steps”? 
 

REPORTING AND OTHER RESTRICTIONS 

 
[25] To answer that question, I need to consider the 

circumstances in which a court may impose reporting 

restrictions on a case that has been heard in open court. 

It has long been recognised that the court has an inherent 

power to impose such restrictions and, more recently, it 

has been stated that such a power is conferred by the 

provisions of the Human Rights Act 1998: see Re S (A 

Child) (Identification: Restrictions on Publication) 

[2004] UKHL 47, [2005] 1 AC 593-23, [2004] 4 All ER 

683 and Re Guardian News and Media Ltd [2010] UKSC 

1, [2010] 2 AC 697, [2010] 2 All ER 799. The principles 

as to when it is appropriate to impose reporting 

restrictions are summarised in H v News Group 

Newspapers Ltd Practice Note [2011] EWCA Civ 42, 

[2011] 2 All ER 324, [2011] 1 WLR 1645by Lord 

Neuberger of Abbotsbury MR at 21-22, as follows: 

 

21 In a case such as this, where the protection 

sought by the Claimant is an anonymity order or 

other restraint on publication of details of a case 
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which are normally in the public domain, certain 

principles were identified by the judge, and 

which, together with principles contained in 

valuable written observations to which I have 

referred, I would summarise as follows: 

(1) The general rule is that the names of 

the parties to an action are included in 

orders and judgments of the court. 

 
(2) There is no general exception for cases 

where private matters are in issue. 

 

(3) An order for anonymity or any other 

order restraining the publication of the 

normally reportable details of a case is a 

derogation from the principle of open 

justice and an interference with the Article 

10 rights of the public at large. 

 
(4) Accordingly, where the court is asked 

to make any such order, it should only do 

so after closely scrutinising the 

application, and considering whether a 

degree of restraint on publication is 

necessary, and, if it is, whether there is any 

less restrictive or more acceptable 

alternative than that which is sought. 

 
(5) Where the court is asked to restrain the 

publication of the names of the parties 

and/or the subject matter of the claim, on 

the ground that such restraint is necessary 

under Article 8, the question is whether 

there is sufficient general, public interest 

in publishing a report of the proceedings 

which identifies a party and/or the 

normally reportable details to justify any 

resulting curtailment of his right and his 

family's right to respect for their private 

and family life. 

 
(6) On any such application, no special 

treatment should be accorded to public 
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figures or celebrities: in principle, they are 

entitled to the same protection as others, 

no more and no less. 

 
(7)   An order for anonymity or for 

reporting restrictions should not be made 

simply because the parties consent: parties 

cannot waive the rights of the public. 
 

(8) An anonymity order or any other order 

restraining publication made by a judge at 

an interlocutory stage of an injunction 

application does not last for the duration 

of the proceedings but must be reviewed at 

the return date. 

 
(9) Whether or not an anonymity order or 

an order restraining publication of 

normally reportable details is made, then, 

at least where a judgment is or would 

normally be given, a publicly available 

judgment should normally be given, and a 

copy of the consequential court order 

should also be publicly available, although 

some editing of the judgment or order may 

be necessary. 

 
(10) Notice of any hearing should be given 

to the defendant unless there is a good 

reason not to do so, in which case the court 

should be told of the absence of notice and 

the reason for it, and should be satisfied 

that the reason is a good one. 

 
22 Where, as here, the basis for any claimed 

restriction on publication ultimately rests on a 

judicial assessment, it is therefore essential that 

(a) the judge is first satisfied that the facts and 

circumstances of the case are sufficiently strong 

to justify encroaching on the open justice rule by 

restricting the extent to which the proceedings 

can be reported, and (b) if so, the judge ensures 

that the restrictions on publication are fashioned 
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so as to satisfy the need for the encroachment in a 

way which minimises the extent of any 

restrictions.” 
 

[26] The decision in H v News Group Newspapers Ltd 

was applied by the Court of Appeal in K v L. That case 

concerned a dispute as to ancillary financial relief for a 

former spouse. The parties had children and applied to 

the Court of Appeal for reporting restrictions to prevent 

publicity as to the financial position of the parties and, 

hence, their children. The court considered the principles 

summarised in H v News Group Newspapers Ltd and 

imposed reporting restrictions and gave an anonymised 

judgment. The evidence before me, in support of 

reporting restrictions and anonymity, is stronger than, 

or at least as strong as, the evidence in K v L. I am 

persuaded that I ought to impose reporting restrictions 

in this case and, further, that this judgment should be 

anonymised. 

 
[27] As is made clear in the Practice Guidance referred 

to at para 14 above, any derogation from the principles 

of open justice should not be more than the minimum 

strictly necessary to ensure that justice is done. I 

considered at the hearing that if I imposed reporting 

restrictions and anonymised any judgment in this case, 

then it was not necessary to go further to protect the 

interests of the children and, in particular, it was not 

necessary to hear the cases in private. 

 
[28] At the end of the hearing I imposed, on an interim 

basis only, reporting restrictions in general terms. I now 

invite the parties to submit a draft order which will 

continue hereafter; the draft order should spell out the 

detail of the restrictions which are sought and I will then 

make an appropriate order. 

 
[29] I also indicated at the hearing that I would make an 

order under CPR 5.4C and 5.4D to the effect that a non- 

party would not be entitled to obtain a copy of a 

statement of case or of any judgment or order without 

obtaining the permission of the court and any application 

for such permission should be on notice to the parties. I 
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will also now add a direction that a non-party may not 

obtain a transcript of the hearing without the permission 

of the court and any application for such permission 

should be on notice to the parties.” [Emphasis added] 

 
47. In Jersey Evening Post Ltd v Al-Thani [2004] 2 LRC 1 Bailiff Bailhache dealt with the 

general open justice considerations with respect to trust matters. He referred to the four 

categories of application by trustees to a court which are as follows: 

“26. (a) …where the issue is whether some proposed 

action is within the trustees' power..; 

(b) ..where the issue is whether the proposed course of 

action is a proper exercise of the trustees' powers where 

there is no real doubt as to the nature of the trustees' 

powers and the trustees have decided how they want to 

exercise them but, because the decision is particularly 

momentous, the trustees wish to obtain the blessing of the 

court for the action on which they have resolved and 

which is within their powers…; 

(c) … in cases of the surrender of discretion properly so 

called…; and 

(d) … when trustees have actually taken action and that 

action is being attacked in hostile litigation as being 

either outside their powers or an improper exercise of 

their powers...” 

48. He said that, broadly speaking, in England cases in categories (a) and (d) will be heard in 

open court, whereas cases in categories (b) and (c) will be heard in private. 

 
49. In my judgment, it is wrong to say that the Judge erred in law by applying the test of 

necessity in determining whether in the circumstances of this case it would be correct to 

make a privacy order and depart from the principles of open justice. That is the test at 

common law. 

 
50. On any consideration this is a hostile and contested litigation. This was clear when the 

trustee made the privacy application back in November 2021. It was manifestly clear when 

the hearing took place in April 2022. 

 
51. In Bank Mellat v HM Treasury No 2 [2014] AC 700 Lord Neuberger MR said: 

“2. The idea of a court hearing evidence or argument in 

private is contrary to the principle of open justice, which 

is fundamental to the dispensation of justice in a modern, 
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democratic society. However, it has long been accepted 

that, in rare cases, a court has inherent power to receive 

evidence and argument in a hearing from which the 

public and the press are excluded, and that it can even 

give a judgment which is only available to the parties. 

Such a course may only be taken (i) if it is strictly 

necessary to have a private hearing in order to achieve 

justice between the parties, and, (ii) if the degree of 

privacy is kept to an absolute minimum: see, for instance 

Independent News and Media Ltd v A [2010] 1 WLR 

2262 and H v News Group Newspapers Ltd (Practice 

Note)[2011] 1 WLR 1645 . Examples of such cases 

include litigation where children are involved, where 

threatened breaches of privacy are being alleged, and 

where commercially valuable secret information is in 

issue.” [Emphasis added] 

52. In Global Torch Ltd v Apex Global Management [2013] 1 WLR 2993, the English court 

said that the practice direction issued by Lord Neuberger MR represented the position at 

common law. That is to say “there is no general exception to open justice where privacy 

or confidentiality is in issue”. 

 
53. In British American Tobacco v Secretary of State for Health [2018] EWHC 3586 

Green, LJ. said: 

“28. The starting point of all true justice is that it should 

be done and be seen to be done in public. It is difficult to 

understate the importance of transparent justice. It is 

fundamental to democracy. It is a powerful discipline 

upon judges and the parties. All that is said and done in 

a court is and should prima facie be subject to public 

scrutiny. It ensures that the press can report and thereby 

educate those who cannot attend. It is a cornerstone of 

the confidence that the public repose in those whose daily 

task it is to take difficult and intractable decisions that 

the process which leads to the end decision is subject to 

view and comment. As such open justice serves to protect 

the judiciary from ill-informed or mischievous 

speculation about the reasons behind a decision.” 

This is the position at common law. 

54. Article 20 of the Constitution does not, in my judgment, alter the common law position. 

Article 20 (10) of the Constitution does provides that the open justice principle of a public 

hearing found at Article 20(9) of the Constitution may be modified by a law which also 
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authorizes departure on the ground of expediency. Put another way, a law which authorizes 

a departure from public hearing on the ground of expediency will not be in breach of Article 

20(9) of the Constitution. But there is no such law which authorizes departure on the 

ground of “expediency”. 

 
55. Article 20 (10) of the Constitution does not require a judge to consider departure on the 

ground of expediency. A judge exercising his power under the court’s inherent jurisdiction 

at common law is able to depart from the open justice principle where it is necessary to do 

so. In the circumstances, the argument that the Judge’s decision should be set aside on the 

basis that she failed to apply or consider the expediency test is not sustainable. 

Was the judge wrong to refuse to make the sealing order? 

56. In my judgment, whether the test was necessity or expediency the Judge was clearly correct 

to refuse to make the order sought in the Summons of 12 November 2021. 

 
57. I consider the point from the adult beneficiaries firstly. 

 
58. It is argued by Mr. Carey that a public hearing should not take place because such a hearing 

would put in the public domain commercially sensitive financial information about the 

Sandals companies. In my view, the principle of open justice is so fundamental that it 

cannot be set aside because a litigant wants to keep his otherwise commercially sensitive 

financial information confidential. If that were the case every wealthy or successful 

businessman will want any litigation concerning his business or his wealth held in secret. 

This is not a case involving a patent or secret process, the disclosure of which would make 

the litigation nugatory. 

 

59. This point was made in V v T and another where the court said: 

 
“21. It is said that there is a risk that a hearing in open 

court would lead to the company's customers becoming 

aware of the levels of profit made by the company and 

that would lead to those customers effectively squeezing 

the profit margins of the company, damaging the value of 

the trust assets. I have considered the evidence put 

forward in support of this submission and I do not regard 

it as particularly strong. It certainly does not come 

anywhere near satisfying the requirement of clear and 

cogent evidence justifying a derogation from the open 

justice principle. If the evidence in this case sufficed for 

that purpose, I imagine that there would be very few cases 

in the Companies Court which would be suitable to be 

heard in open court.” 
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60. And in Global: 

“22…There is no general exception to open justice where 

privacy or confidentiality is in issue. Applications will 

only be heard in private if and to the extent that the court 

is satisfied that by nothing short of the exclusion of the 

public can justice be done. Exclusions must be no more 

than the minimum strictly necessary to ensure justice is 

done and parties are expected to consider before 

applying to such an exclusion whether something short 

of exclusion can meet their concerns … Anonymity will 

only be granted where it is strictly necessary, and then 

only to that extent.” 

61. This point was made by this Court, differently constituted, in Hot Pancakes Ltd et.al. v 

Amber Louise Murphy et.al. SCCivApp. No. 95 of 2020 where it said: 

“27 As to the right at common law whereby the court 

can exercise a discretion to anonymize a judgment, I am 

not satisfied that the mere fact that the action discloses 

information about the financial affairs of a Plaintiff is 

sufficient to justify the exercise of a discretion to hear an 

action in private or to anonymize a judgment which 

should otherwise be made in public.” 

62. The principle of open justice and public hearings is fundamental to our system of justice. 

It is universal. Indeed, it is contained in Article 10 of the United Nations Universal 

Declaration of Human Rights and Article 6 of the European Convention for the Protection 

of Human Rights and Fundamental Freedoms. It is found in Article 20 of the Bahamas 

Constitution. 

 
63. Departure from public hearings should only be made where it is necessary in the interest 

of justice that it be made. 

 

64. I am aware of the importance of the financial services industry in The Bahamas and the 

importance of confidentiality in the financial services. With respect I doubt confidentiality 

is any more important to the industry in The Bahamas as it is of importance to the financial 

services industry throughout the world. The duty of secrecy owed by a financial services 

provider exists at common law and was not simply an obligation imposed by statute. In 

United States of America v Crawford Enterprises Inc [1984] BHS J No 42 Adams, CJ. 

(Acting) describes the then section 10 of the B&TCRA as follows: 
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“27 In my opinion, the Act adds a new and important 

dimension to bank secrecy in the Bahamas. What was at 

common law only an implied contractual duty is also, if 

that duty is unlawfully breached, a criminal offence. 

There may be civil liability to the customer but, what is 

more important, there is also criminal liability that can 

be enforced both by imprisonment and fine. This is an 

important distinction. The Bahamas bank secrecy law is 

like the Swiss bank secrecy law a mandatory law, which 

is enforced by criminal sanction unlike the laws of many 

other countries, the breach of which give rise to nothing 

more than a civil liability. The breach of the Bahamas 

bank secrecy law is a breach of a private interest that is 

to say, the contract between the banker and the 

customer, as well as a breach of the public interest in the 

maintenance of the duty of confidentiality that is imposed 

on all banks conducting business in the Bahamas. 

 
65. As I said in Standard Chartered Bank (Switzerland) S.A. v UBS (Bahamas) Ltd BS 

2011 SC 102, the obligation of confidentiality imposed by the Banks and Trust Regulation 

Act is no wider that the obligation imposed by the common law. That obligation of 

confidentiality must coexist with the constitutional and common law right to a public 

hearing for the determination of civil disputes. There is no general exception to open justice 

where privacy or confidentiality is in issue. Moreover, section 77(3) does not authorize a 

wholesale departure from the principle of open justice simply because in the civil 

proceedings information is likely to be disclosed in relation to a customer’s bank account. 

Every action by a bank for the recovery of money owed to it would on that basis be held in 

private. The fact that The Bahamas is an “offshore jurisdiction” does not lessen the 

importance of the open justice principle which exist at common law and is enshrined in our 

Constitution. I cannot accept that impacts The Bahamas’s competiveness as the open 

justice principle is universal and exists in other financial centres. Departure from that 

principle is based on necessity in the pursuit of justice and not because the parties wish to 

keep their private business confidential. 

 
66. In my judgment, the interests of justice does not require that an action for the removal of 

trustees should be heard in private. Many applications for the removal of trustees are 

determined in public hearings. See Corso v Chase Manhattan Bank [1994] BHS J No.24 

 

67. Of course, even though a hearing is in public, the court always has the right to hear parts 

of the evidence in private if it considers it necessary in the interests of justice. In refusing 

to accede to the request that the action be heard; 
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“in camera” or “in private” the judge acknowledged 

that “as this matter progresses, the Court has the 

inherent power to anonymize the names of any parties 

and/or to redact confidential financial documents.” The 

court did not see the need to do so “at this stage”. 

 
68. Counsel for Adam argues that even if the court did not consider it necessary to order that 

the proceedings be held in private, the court ought to have acceded to his request that a less 

intrusive confidentiality club order should be made whereby the confidential information 

could be disclosed to the Cheryl’s lawyers but not to Cheryl herself. The trial Judge rejected 

that suggestion and I reject it as well. 

 
69. It is significant that the trustee in its Summons did not seek an order which prevented 

Cheryl from seeing disclosed confidential information. They were primarily concerned 

with the public seeing that information. 

 
70. In the ordinary course of litigation, documents disclosed by one party may be inspected by 

the other party and his lawyers. All of them are under an obligation only to use the 

documents disclosed for the purposes of the litigation. A breach of that obligation is subject 

to sanctions by the court. 

 
71. The premise of the request that disclosure should be restricted to the Cheryl’s lawyers 

appears to be that it would not be in the interests of the trusts (not the interest of justice) 

that the Cheryl should see the information she would otherwise be entitled to see and that 

the protection of her obligation only to use documents obtained on discovery for the 

purpose of the litigation was insufficient protection. 

 
72. In my view there is no evidential basis for believing that the plaintiff will not comply with 

her obligation of confidentiality on discovery. Indeed, ex facie it is in her interest to do so. 

It is not in her interest to diminish the value of the trust assets. 

 
73. In my judgment the Judge was right to reject the confidentiality club order proposed by 

Adam and I do as well. 

 
74. I now proceed to the request by the minor children. It is argued that the proceedings should 

be sealed as if their wealth becomes known it would have an adverse impact upon them 

and their security. 

 
75. The identity of parties to litigation is an important aspect of open justice. The minor 

children were not joined to the litigation by the Cheryl. They were joined by their parents. 

 

76. But in this case, the fact of their wealth is known to them and is a matter already in the 

public domain. They are known to be the grandchildren of the founder and that Sandals 
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company has enormous value. It is difficult to see how holding the proceedings in private 

provides protection from public disclosure of information already in the public domain. 

This is unlike the case in V v T where the court found that “the parents were determined 

that the children should not know at too young an age of the extent of the family's 

wealth”. In his affidavit Adam said: 

 
“Whilst the Children are aware (to a greater or lesser 

extent) of the fact that they are part of a wealthy family 

which lives a comfortable lifestyle, I am certain that none 

of them has any idea of the value of the assets held within 

the Trusts and the meaning of that value in the context 

of the wider world.” 

 
77. Adam has expressed concerned about the personal safety of the children. But the evidence 

is that safety is already a concern because everyone knows that it is a wealthy family. The 

children are featured in advertisements about Sandals. They already have security measures 

in place. We agree with the observation of Charles, Sr. J. in her judgment: 

 
“[59] Taking into account the particular facts of this case 

and even having given special consideration to the 

minority of the beneficiaries, I am not satisfied by the 

evidence that the publicity of the litigation poses a real 

threat to the minor beneficiaries and to their safety. They 

themselves are aware that they are very wealthy and it is 

widely known, especially among the Jamaican public, 

that they are potential shareholders of Sandals and that 

they are the grandchildren of Mr. Stewart. It is therefore 

difficult to see how the publicity of the litigation will have 

any material/substantial additional effect. As stated by 

Dudley CJ in AB, distress caused by litigation with an 

element of publicity is expected. That alone is not 

sufficient to displace the open justice principle.” 

78. I am of the view that the proposed appeals are not sustainable. I am satisfied that the Judge 

was correct for the reasons she expressed to refuse the application for a sealing order or 

that the action be heard in private or for the confidentiality club provisions. 

79. Like the Judge below, I would refuse leave to appeal. 

 
80. In concluding this judgment, I remind the parties of what the trial Judge said at paragraph 

63 of the judgment. It said: 

“63. As this matter progresses, the Court has the 

inherent power to anonymize the names of any parties 
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and/or to redact confidential financial documents. At this 

stage, the necessity to do so does not arise.” 

81. The applications for leave to appeal are refused. As there were two separate unsuccessful 

applications for leave to appeal, the Court will hear the parties as to the appropriate orders 

as to costs. Written submissions are to be delivered by 5 June 2023. Any applications 

regarding the publication of this Judgment, pending any application for leave to appeal to 

the Privy Council, must be made by the 5 June 2023. The respondents will have 1 week to 

respond to any application made. 
 

 

The Honourable Sir Michael Barnett, P 
 

82. I agree. 
 

 

The Honourable Mr. Justice Evans, JA 

 

 
Judgment delivered by The Honourable Justice Isaacs, JA: 

83. I have read the judgment of my learned brother, the President, and I agree that the 

applications for leave to appeal must be refused for the reasons he so eloquently articulated. 

 
84. I would only add that Cheryl’s Generally Indorsed Summons sought, inter alia, a 

Declaration by the court that her claim did not engage the no contest clauses contained in 

the Declaration of Trust of The Coral Ridge, as amended by a Deed of Amendment dated 

16 August 2018; in clause 6 of the Declaration of Trust of The Hightree Trust, as amended 

by a Deed of Amendment dated 16 August 2018; or clause 27 of the last Will and 

Testament of the late Gordon Arthur 'Butch' Stewart dated 15 May 2020. 

 
85. It was only if the court found that the no contest clauses did not hamstring Cheryl’s claim 

that the matter would proceed further. This issue ought then to have been canvassed and 

determined before any application for sealing or confidentiality clubs. 

 
86. The precipitous action by the trustee’s sealing application, supported by the intended 

appellant/ eighth defendant has served only to prolong the resolution of the first issue in 

this matter and has, in my view, been productive of nothing other than to ventilate in the 

public domain much of what may need not have been placed before that forum. 
 

 

The Honourable Mr. Justice Isaacs, JA 


