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Civil appeal – Application for an extension of time within which to appeal – Leave to appeal – 
Interlocutory order – Prospects of success - Rule 11 of the Court of Appeal Rules   
 
An interlocutory judgment in the court below was pronounced on 15 January 2021. Leave to appeal 
was granted on 28 May 2021, after the expiration of the 14-day time period imposed by Rule 11 
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of the Court of Appeal Rules. By application made on 3 June 2021 the intended appellants now 
seek an extension of time within which to appeal.  
 
Held (Bethell, JA concurring, Barnett, P dissenting): Leave to appeal out of time refused. As such 
the issue of whether a stay should be granted falls away. Written submissions on costs to be 
provided by 22 October 2021.  
 
per Isaacs, JA: On an application for an extension of time within which to appeal the Court must 
consider the length of the delay, the reasons for the delay, the prospects of success and the 
prejudice, if any, to the respondent. In the present case, the length of the delay is about four months. 
The reason for the delay is attributed to the length of time it took for the application for leave to 
appeal to be heard and determined by the judge below. This reason is not unreasonable. Regarding 
the prospects of success on such an application, the Court is required to carry out its own 
assessment on the prospect of success and not simply rely upon the assessment by the judge below. 
None of the proposed grounds have any prospects of success. The application for an extension of 
time within which to appeal is denied.  
 
AWH Fund Ltd. V ZCM Asset Holding Co. (Bermuda) Ltd. SCCivApp. No. 170 of 2013 considered 
Dale Austin v Public Service Commission [2016] JMCA Civ 46 considered 
Darlene Allen-Haye v Keenan Baldwin & Anr SCCivApp. No. 186 of 2019 applied 
Hugh Governey v The Financial Services Ombudsman et al [2015] 2 IR 616 considered  
Junkanoo Estate Ltd. and others v UBS Bahamas Ltd (In Voluntary Liquidation) [2017] UKPC 8 
considered  
Kenton Collinson St. Bernard v The Attorney General of Grenada et al Civil Case No. 0084 of 
1999 considered 
Mega Management Ltd. v Southward Ventures Depositary Trust & Ors SCCivApp. No. 4 of 2007 
considered 
Morgans (a firm) v Needham [1999] Lexis Citation 15 mentioned 
Navette Broadcasting v URCA BS 2020 CA 26 mentioned 
Raymond Rolle v Michael Preuss SCCivApp. No. 70 of 2020 considered 
Smith v Cosworth Casting Processes Limited [1997] 4 All ER 840 considered 
Walbrook Trustee (Jersey) Ltd & Ors v Fattal & Ors [2008] EWCA Civ 427 applied 
 
per Bethell, JA: The relevant factors to be considered on an extension of time application are length 
of the delay, reasons for the delay, prospects of success and the degree of prejudice, if any, to the 
intended respondent. On an application for an extension of time within which to appeal the Court 
of Appeal is required to conduct its own review of an intended appellant’s prospects of success. In 
the present case the intended appeal has no prospects of success and leave to extend the time within 
which to appeal is refused.  
 
AWH Fund Ltd. V ZCM Asset Holding Co. (Bermuda) Ltd. SCCivApp. No. 170 of 2013 mentioned 
CM Van Stillevoldt BV v El Carriers Inc [1983] 1 All ER 699 mentioned  
Darlene Allen-Haye v. Keenan Baldwin SCCivApp. No. 186 of 2019 mentioned 
Derek G. Turner et al v. Edward Turner et al. SCCivApp. No. 170 of 2013 mentioned 
Navette Broadcasting & Entertainment Co. Ltd. V URCA SCCivApp. No. 117 of 2019 mentioned 
Raymond Rolle v Michael Preuss SCCivApp. No. 70 of 2020 mentioned 
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per Barnett, P: There is no ambiguity in Rule 11. Time begins to run on the date that the order of 
the court below is pronounced or made. If an appeal against an interlocutory order is not filed and 
served within 14 days of the date of the interlocutory order, an extension of time within which to 
appeal is required. The fact that leave was not granted until after the expiration of the 14-day time 
period may, in certain circumstances, be a good reason for extending the time within which to 
appeal. In the present case, an extension of time within which to appeal is only required because 
leave to appeal was not granted within the 14-day period imposed by the Court of Appeal Rules.  
 
Time should be extended for the filing and serving the Notice of Appeal.  
 
Abley v Dale 138 ER 519 applied 
AWH Fund Ltd (in Compulsory Liquidation) v ZCM Asset Holding Company (Bermuda) Ltd BS 
2014 CA 128 considered 
Attorney-General v Prince Ernest Augustus of Hanover [1957] AC 436 mentioned 
Checkprint Limited v Versluys (1992) Lexis Citation 2142 mentioned 
Ebanks v Crooks and another (1996) 52 WIR 315 considered 
Junkanoo Estate Ltd. and others v UBS Bahamas Ltd. (In Voluntary Liquidation) [2017] UKPC 8 
applied 
Navette Broadcasting & Entertainment Co. Ltd. v The Utilities Regulation and Competition 
Authority BS 2020 CA 26 considered  
Re Petition of Scott E. Findeisen and Brandon S. Findeisen (as Trustees of the Stephen A. Orlando 
Revocable Trust) [2020] 1 BHS J. No. 24 considered 
Rolle v Preuss BS 2021 CA 4 applied 
Secretary of State for Transport v Curzon Park Ltd and others [2021] EWCA Civ 651 applied 
Smith v Cosworth Casting Processes Ltd [1997] 1 WLR 1538 considered  
 
 
 

J U D G M E N T  
 
 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 
 
1. The intended appellants filed a Notice of Motion on 3 June 2021, seeking to obtain an extension 

of time within which to appeal the ruling of Madam Justice Charles ("the Judge"), pronounced 
orally on 15 January 2021; and rendered in writing on 18 January 2021. The application for an 
extension of time ("EOT application") is supported by an affidavit of Bruno Roberts, a Director 
of the intended first appellant and an authorized representative of the intended second appellant, 
sworn to and filed on 15 June 2021.  

 
2. On 29 July 2021, we heard the submissions of counsel; and reserved our decision. We render it 

now.  
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3. I have read in draft the judgment of my brother, the learned President and for the reasons 
contained in his judgment I agree with the construction he has placed on Rule 11 of the Court 
of Appeal Rules ("the Rules"). It is now patently obvious that the Rules require an appellant to 
give notice within the time prescribed by Rule 11, being 14 days from the date the judgment or 
order was pronounced or made. The Court in AWH Fund Ltd. v ZCM Asset Holding Co. 
(Bermuda) Ltd. SCCivApp. No. 170 of 2013 did not have the benefit of the Privy Council 
decision in Junkanoo Estate Ltd. and others v UBS Bahamas Ltd. (In Voluntary 
Liquidation) [2017] UKPC 8. 

 
4. In the present case, we were provided with the Judge's oral reasons for granting leave to the 

intended appellants to appeal on an application made by Summons filed on 28 January 2021. 
They are contained in the transcript dated 28 May 2021, that was filed on 4 August 2021, in the 
Court's Registry. At page 2 line 17 the Judge said, inter alia, as follows: 

"…The ground that I still think it would be necessary for 
the Court of Appeal  to probably clarify is ground 9 
which according to Mr. Rigby is embarrassment on the 
face of an unless order. That deals with the order 
 being more specific or precise. I suspect that may be a 
good area for the Court of Appeal to give some guidance; 
and I wouldn't say that the ground  is an embarrassment. 
I would leave the Court of Appeal to decide that 
 particular ground. Ground 8 about the, stroke and the 
various reports to the court. I think on ground 9 alone, 
and not having said that the other  grounds may not 
have merits. I think ground 9 is a suitable ground for me 
 to give the defendants the leave to appeal to Court of 
Appeal. And so I don't even need to go into all the other 
grounds if they can prove to court  at least one of the 
grounds warrant leave to appeal. Then the court should 
 grant that leave. So, as I said, I would grant leave to 
appeal."  

The Judge granted leave for the intended appellants to appeal on one ground alone, that is, 
ground 9. 

5. Rule 11(1)(a) of the Rules requires a prospective appellant to file and serve a Notice of Appeal 
fourteen days from the date on which the judgment or order of the court below was pronounced 
or made: Navette Broadcasting v URCA BS 2020 CA 26 and Raymond Rolle v Michael 
Preuss SCCivApp No 70 of 2020.  
 

6. The Judge's decision was pronounced on 15 January 2021, hence the intended appellants should 
have filed their Notice of Motion by 29 January 2021. No Notice of Motion was filed within 
the requisite period. Instead, an EOT application was made on 3 June 2021, some four months 
late. This initiative of filing an EOT application comports with the Privy Council's decision in 
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Junkanoo Estate Ltd. where the applicants sought special leave to appeal to the Privy Council 
against a decision of this Court, differently constituted, dismissing their appeal due to their 
failure to secure the leave of the court below to appeal against what is generally accepted to 
have been an interlocutory order. It appears that leave had not been sought because Mrs. 
Starostenko, the third defendant in the court below, had been given to understand that "until 
an extension of time had been obtained, she would not be in a position to seek leave to 
appeal."  
 

7. At paragraph 8, of Junkanoo Estate Ltd., Lord Sumption outlined the course that should have 
been taken, that is, leave should have been sought from the trial judge and, if leave was given, 
then an EOT application could be made in this Court. Lord Sumption continued, “…If leave to 
appeal had been refused, application could then have been made to the Court of Appeal 
for leave to appeal and an extension of time. An application for a stay of execution could 
have been made at the same time as these applications." 
 

8. The intended appellants have secured leave to appeal from the Judge but well after the time for 
appealing had passed. In the circumstances, an EOT application must be made; and once made, 
is to be considered in the same manner as other applications of that ilk have been determined, 
to wit, what is the length of the delay, the reason for the delay, the prejudice to the respondent 
and the prospects of success. These factors are to be considered by the Court and it is an 
abrogation of the responsibility of the Court when considering the four factors in general and 
the prospect of success in particular to accept without analysis of the intended appellant's 
grounds, the view, expressed or assumed, of the court below. 
 

9. This point was clearly made in Rolle v Preuss where the Court, differently constituted, entered 
into a consideration of the intended appellant's prospects of success on an EOT application. The 
ruling of the trial judge on an interlocutory issue was made on 8 May 2020; and leave was 
granted by her on 3 June 2020. The leave granted was some eleven days after the time limited 
for appealing. 

 
10. The President, Sir Michael Barnett, writing on behalf of the Court, ultimately found that the 

appeal had no prospect of success; a view previously held by the judge in the court below; and 
the basis on which the President refused the application for an extension of time to appeal. At 
paragraphs18 and 27 he said: 

 

"18. I have considered that ruling and the proposed grounds 
of appeal. I am  satisfied that the judge applied the correct 
jurisprudence and exercised her discretion properly. 

… 

 27. We are satisfied that the proposed appeal has no 
prospects of success." 
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11. In my view, the course adopted by the President in Rolle v Preuss is correct, to wit, he gave 
independent consideration to the judge's ruling and the proposed grounds of appeal. It is 
necessary for the Court to independently assess and determine the viability of the intended 
appellants' grounds of appeal. This was illustrated in the Irish case of Hugh Governey v The 
Financial Services Ombudsman et al [2015] 2 IR 616, where the Supreme Court was faced 
with an application for leave to appeal a finding of the Financial Services Ombudsman in 
circumstances where the High Court had refused leave to appeal to the Supreme Court; and the 
relevant statute relating to an appeal, authorised either court to grant leave. 
 

12. Clarke, J, with whom the other two judges agreed, said at paragraph 22 as follows: 

"[22] Where there is a reasoned judgment of the High 
Court declining leave then it must, of course, be the case 
that this court would consider the  reasoning of the trial 
judge in refusing leave as part of its overall 
 consideration of whether a stateable basis for bringing an 
appeal on a point of law has been made out. However, I 
cannot see that this legislation creates the type of situation 
where this court is required to afford any particular level 
of formal deference to the view of the trial judge. There 
is nothing in the legislation which suggests that a leave 
application to this court is, in any way, a form of appeal 
from, or review of a decision of the  High Court on a 
similar leave application. Rather, this court is given its 
own  independent power to give leave. In those 
circumstances it seems to me that this court must reach 
its own conclusion as to whether there is a 
 stateable basis for suggesting that an appeal on a point of 
law might succeed. In so doing, this court should, of 
course, consider any reasons which persuaded the High 
Court that leave to bring such an appeal should  not be 
granted. However, in giving all proper consideration to 
the views of  the High Court, this court should not 
depart from its own independent task of deciding 
whether, in the view of this court, such a stateable basis 
for appeal has been established." 

13. I cannot find the case of Smith v Cosworth Casting Processes Limited [1997] 4 All ER 840 
of any assistance in the present case because the judge who decided to dismiss the applicant's 
leave to appeal application in that case was a member of the Court of Appeal itself and not the 
judge in the lower court. Under those circumstances, Swinton Thomas LJ was sufficiently 
comfortable to say in effect:  
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"The grant of leave by the single Lord Justice is in all 
ordinary circumstances conclusive and [the defendant] 
can only succeed in setting aside if he shows that in due 
time the appeal could not succeed."  
 

In any event, it is entirely possible that the full panel may arrive at a different conclusion to that 
of the single justice of appeal. 
 

14. It is necessary, therefore, for the Court to enter into a consideration of the four factors relevant 
to an EOT application, including the intended appellant's prospects of success; and that requires 
an examination of the grounds of appeal.  

Length of Delay 

15. The Judge's decision was pronounced on 15 January 2021 and an EOT application was made 
on 3 June 2021, some four months late. 

Reason for the Delay 

16. The delay in launching a timely appeal may be attributed to how long it took for the application 
for leave to be heard by the Judge bearing in mind that the intended appellants could not file 
their appeal until leave had been granted: Junkanoo Estate Ltd. In the premises, it cannot be 
said that the reason for the delay is unreasonable since the Judge granted leave on 28 May 
2021 and the EOT application was filed on 3 June 2021. Moreover, the intended appellants 
had evinced their intention to appeal within the fourteen-day period. 

Prospect of Success 

17. On 3 June 2021, the intended appellants filed a Notice of Motion to move their EOT 
application; and appended thereto was their draft Notice of Appeal Motion which set out 
paragraphs 52 and 53 of the Judge's decision. Those paragraphs state: 

"[52] ... I shall not strike out the Plaintiff’s Writ and 
Statement of Claim  because to do so may be regarded as 
draconian especially since the Unless Order was not 
precise and specific. 

 [53] ... full and frank disclosure must now be made. I shall 
therefore make the following order: 

‘1. Unless the Plaintiff and the Third Party do by or 
before 5:00 PM on 30th January 2021 deliver up 
and/or transfer to the First and Second Defendants’ 
attorneys, Messrs. Higgs & Johnson, Lyford 
Crescent, Lyford Cay, New Providence, The 
Bahamas, the 20 filing cabinets and 90 bankers 
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boxes of corporate and trust records, financial 
records and other documents and papers relating to 
the First Defendant and affiliated persons, entities 
or trusts that were previously ordered and directed 
to be delivered up and/or transferred pursuant to 
the terms of the Order herein dated 16th October, 
2017 and filed on 3rd November, 2017, the 
Plaintiff’s claims pursuant to its Writ of Summons 
and Statement of Claim shall stand dismissed with 
Costs to the First and Second Defendants, to be 
taxed if not agreed; 

2. In the event of non-compliance with the foregoing 
paragraph, the  First and Second Defendants’ 
claims and counterclaim as against the Plaintiff and 
the Third Party, respectively, shall be proceeded 
with should the First and Second Defendants so 
choose. 

3. In the event that the Plaintiff and the Third Party 
are unable to produce those documents stipulated in 
paragraph [1] of this Order, the Plaintiff and the 
Third Party must swear, within fourteen (14) days 
hereof, an affidavit explaining whether the Relevant 
Documents as specified and/or described in 
Paragraph [1] have at any time been in their 
possession, custody or power but no longer are and 
they must detail when they parted with them and 
what has become of them. 

4. The parties will address the Court on costs at the 
adjourned hearing.’" 

18. The grounds of appeal enumerated by the intended appellants are as follows: 

"1. GROUND ONE: Having correctly delineated the 
singular issue (the  “Narrow Question”) which was 
before the court, namely, “whether or not  the Plaintiff, 
(“Sigma”) and the Third Party (“Frank Forbes”) had 
complied with the terms of an Unless Order made on 5 
July 2019 (which in turn required compliance with an 
earlier Order dated 16th October 2017 (the 
 “Original Delivery Up Order’)), the learned Judge 
subsequently erred by (i)  failing to confine the Court’s 
inquiry to the Narrow Question only and (ii) 
 straying outside the ambit of the Narrow Question by, 
inter alia, purporting to contemplate a purported 
discretionary power to “strike out". 



 9 

 GROUND TWO: The learned Judge correctly reached 
the conclusion that: “...Sigma/Frank Forbes have much 
more documents in their possession than 70 bankers 
boxes.” (the “Key Determination”). However, the learned 
Judge should not have limited the basis for the Key 
Determination to “the conflicting positions advanced by 
Sigma and/or Frank Forbes” exclusively. Rather, the 
learned Judge should have given, but did not give any or 
any sufficient, consideration to the following additional 
matters which also amply support the Key 
Determination, viz. (i) the uncontroverted evidence 
adduced by the Appellants, (ii) admissions by/on behalf 
of Frank Forbes’ Counsel which were cited/relied upon 
by the Appellants (as to the voluminousness of the 
Relevant Documents, as such term is defined in the 
Judgment) and (iii) the failure by Sigma and Frank 
Forbes to adduce any countervailing evidence 
whatsoever. 

GROUND THREE: The learned Judge erred in fact and 
law, in general, by:  

3.1 referring to each of the following provisions 
and/or authorities, namely, (a) RSC O. 18, r. 19(1), 
(b) RSC O. 31A, r. 20(1) or (c) “the Court’s power 
to strike out” as enunciated in B.E. Holdings 
Limited v Piao Lianji [2014/CLE/gen/01472 
(together, the “Mentioned Legal Principles”); and  

3.2 stating that “These powers are not novel and all 
parties have accepted that they represent the law” 
(when in fact the Appellants did not accept that the 
Mentioned Legal Principles represented the law 
which fell to be applied). 

GROUND FOUR: The learned Judge erred in fact and 
law by failing to hold that: (i) Sigma and Frank Forbes 
had failed to comply with the Unless Order, (ii) the 
sanction stipulated in the Unless Order took effect 
automatically and, therefore, (iii) the Plaintiff’s claims 
pursuant to its Writ of Summons and Statement of Claim 
stood dismissed. 

GROUND FIVE: The learned Judge erred in law by 
proceeding as if (after having made the Key 
Determination) she had an unfettered discretion to refuse 
to strike out the First Respondent’s Writ of Summons 
and Statement of Claim. 
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GROUND SIX: The learned Judge erred in fact and law 
by stating that: “It is my firm view that if Belgravia and 
Bretton Woods are of the opinion that there are 
documents which are in Sigma/Frank Forbes’ possession 
which have not been disclosed, an application under RSC, 
O. 24 rr. 7 and 8 could be made; standard disclosure 
having already been given.” In making that 
determination, the learned Judge failed to give any or any 
adequate consideration to the fact that the mere 
possibility that some or any of the Relevant Documents 
MIGHT ALSO be relevant within the discovery context 
(i) has no bearing whatsoever upon the Appellants’ 
fundamental proprietary entitlement/claims to the 
Relevant Documents; and (ii) is no reason for the 
Appellants to insist upon anything less than full 
compliance being made with the Unless Order. 

GROUND SEVEN: The learned Judge erred in fact and 
law by holding that: ‘to allow Sigma’s case to be 
dismissed because 70 boxes instead of 90 (sic) boxes were 
delivered, in the absence of some provable inventory list 
of documents which were not delivered, would be unsafe 
and would drive Sigma from its day in court.’ In so 
finding, the learned Judge failed to give any or any 
adequate weight to the following matters, namely: 

7.1 Sigma brought these proceedings in which they 
are claiming tens of millions of dollars in respect of 
services (i.e. trustee, investment manager, 
investment service provider, director, portfolio 
manager and accountant) allegedly rendered 
during the period 2001 to 2016.  

7.2 Sigma and/or Frank Forbes held (and continue 
to so hold) Relevant Documents in a fiduciary 
capacity for and on behalf of the Appellants. 

7.3 The Relevant Documents belong to and 
constitute the property of the Appellants.  

7.4 Sigma has admitted by way of affidavit evidence 
that it is wholly dependant upon Frank Forbes’ 
knowledge vis-a-vis the Relevant Documents and it 
should therefore be taken to be utterly disqualified 
from being competent to express any informed 
position vis-a-vis the Relevant Documents. 
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7.5 Frank Forbes has admitted each of the following 
things: 

7.5.1 The reason that the Relevant Documents 
had not been delivered up was that the 
Appellants “fail[ed] to settle their debt with the 
Third Party with respect to money [allegedly] 
due and owing for services rendered to them”. 

7.5.2 He was the only person with requisite 
knowledge of the Relevant Documents. 

7.5.3 That the Relevant Documents were more 
voluminous than 20 filing cabinets and 90 
bankers boxes. 

7.6 It is the uncontroverted evidence of the 
Appellants that Frank Forbes and Sigma delivered 
up only 70 boxes of documents (i.e. roughly 50% of 
the Relevant Documents) and for this reason among 
others they have not complied with the Unless 
Order. To wit:- No evidence to the contrary 
WHATSOEVER was lodged by either Sigma or 
Frank Forbes. The inescapable conclusion in all the 
circumstances is that no person was capable of 
truthfully deposing to an affidavit on behalf of 
Sigma or Frank Forbes suggesting that full and 
proper compliance had actually been made. Absent 
any countervailing evidence, there was no proper 
basis upon which the Appellants’ assertions (as to 
non-compliance) could have been rejected. 

7.7 It is unsafe, unsatisfactory and unfair for the 
Appellants to continue to be required to defend 
themselves against Sigma’s claims when (i) they are 
quite obviously being deprived of their own 
property, viz. the Relevant Documents, (ii) they are 
materially prejudiced by such deprivation in the 
defence of the Action and in the management of 
their own business affairs and (iii) Sigma has failed 
to adduce any evidence whatsoever which is capable 
of founding and/or justifying the exercise of any 
available judicial discretion to grant relief from 
sanctions. 

GROUND EIGHT: The learned Judge erred in fact and 
law by agreeing that: “...the delay in complying with the 
Delivery-Up Order was not contumacious or intentional 



 12 

but arose out of the fact that Frank Forbes suffered a 
massive stroke about 2 weeks prior to the making of the 
Order. Applying the reasoning in Absa Bank to the facts 
of the present case, the fact that Sigma took some 21 
months does not necessarily mean that the 
noncompliance was contumacious because the delay was 
unintentional and inexcusable. Besides, Sigma kept the 
Court informed of Frank Forbes’ medical condition and 
the reason(s) for the noncompliance of the Order.” In so 
doing, the learned Judge failed to give any or any 
sufficient consideration to the fact that: 

8.1 The Original Delivery Up Order was superseded 
by the Unless Order and therefore ‘rationalizations’ 
pertaining to the Original Delivery Up Order were 
irrelevant vis-a-vis the Unless Order. 

8.2 The Unless Order (i) was directly informed by 
the events that had transpired up to the date on 
which it was made and (ii) was never appealed. 

8.3 As a matter of law, once the Unless Order was 
made, the setting by the Court of a fixed sanction 
for non-compliance resulted in the elimination of 
the Court’s usual wide discretion as to the 
consequences of noncompliance and any non-
compliance thereafter engaged the relief from 
sanctions regime. 

8.4 Without prejudice to the preceding items (1) to 
(3) since circa mid- 2018 (i) no evidence whatsoever 
had been lodged by Sigma or Frank Forbes serving 
to explain their failure to comply with the Original 
Delivery Up Order or the Unless Order and (ii) no 
evidence of Frank Forbes’ mental condition has 
been adduced. 

8.5 (i) Counsel remained on record for Frank 
Forbes at all times throughout and (ii) (despite a 
Court Order dated 30th April, 2018 citing 
representations by Frank Forbes counsel as to “an 
imminent application for guardianship over Frank 
Forbes’ affairs” and adjourning the matter for 90 
days after which the matter will proceed “in any 
event”) no guardian was ever appointed in these 
proceedings on Frank Forbes’ behalf. 
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GROUND NINE: The learned Judge erred in holding 
that “I agree with Mr. Rigby that the Unless Order 
should have been more precise and specific especially 
since, at the time it was made, the Admission was already 
disclosed to the Court and to Mr. Smith.” In so doing, the 
learned Judge failed to give any or any sufficient 
consideration to: 

9.1 The Appellants’ evidence and submissions 
which showed that the terms of the Unless Order (i) 
were patently clear, (ii) merely replicated the terms 
of the Original Delivery Up Order and (iii) were 
fully understood by all parties; 

9.2 The fact that any suggestion that the Unless 
Order ‘was uncertain’ necessarily constituted a 
late-stage collateral attack upon (and veritable 
appeal of) BOTH the Unless Order AND the 
Original Delivery Up Order; 

9.3 Neither the Original Delivery Up Order nor the 
Unless Order were ever appealed or otherwise 
challenged by Sigma or Frank Forbes; 

9.4 After Frank Forbes and Sigma failed to comply 
with the Original Delivery Up Order, the 
Appellants portended an intention to apply to strike 
out Sigma’s case. And in reply, both Sigma and 
Frank Forbes each separately requested instead 
that the Court grant an Unless Order stipulating 
that the documents subject to the Delivery Up 
Order be provided by a date certain; 

9.5 Once the Unless Order was signed and 
perfected, the learned Judge’s jurisdiction to review 
and/or recall that Order also came to an end;  

9.6 Counsel for Frank Forbes and Counsel for 
Sigma both (by way of correspondence and orally in 
court) promised delivery up ‘the documents subject 
to the Original Delivery Up Order and Unless 
Order’, never once questioning its scope and/or 
meaning; 

9.7 After the date fixed for compliance in the Unless 
Order, it was open to the Appellants to establish by 
any available means that Sigma and/or Frank 
Forbes retained and had not disclosed, Relevant 
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Documents in their possession. The Appellants 
established non-compliance by way of its evidence 
and by placing reliance upon the written admission 
by Frank Forbes’ counsel. 

GROUND TEN: The learned Judge erred in fact and law 
by determining to incorporate Frank Forbes’ admission 
into a new iteration of the Unless Order. So doing (i.e. at 
para. [51] of the Judgment) manifests an erroneous 
conflation of two discrete concepts, namely (1) ‘whether 
the terms of the Unless Order are clear’ vs (2) ‘how 
compliance with and/or breach of the Order might be 
established’. Only the latter concept was at issue in this 
case. 

GROUND ELEVEN: The learned Judge erred in holding 
that: “I shall not strike out the Plaintiff’s Writ and 
Statement of Claim because to do so may be regarded as 
draconian especially since the Unless Order was not 
precise and specific. However, Sigma and/or Frank 
Forbes must not “selectively and unilaterally determine” 
what they consider relevant and what to disclose. 
Relevance is an issue for the Court to determine if it 
becomes necessary.” In so doing, the learned Judge failed 
to give any or any sufficient consideration to the fact that: 

11.1 The Court was merely engaged in the exercise 
of determining the Narrow Question. 

11.2 The Narrow Question fell to be determined 
based upon the parties’ admissions and evidence, 
exclusively. 

11.3 The available evidence demonstrated without 
contradiction that the terms of the Order had not 
been complied with insofar as (i) the totality of 
documents in the possession of Frank Forbes were 
more voluminous than 90 bankers boxes and 20 
filing cabinets and (ii) Sigma and Frank Forbes had 
only delivered one half of that amount, i.e. 70 boxes. 

GROUND TWELVE: The learned Judge also fell into 
error by purporting to engage in considerations as to 
whether allowing the Unless Order to operate might be 
criticised in any quarter as being draconian. Instead, the 
learned Judge ought to have abided the admonition that 
whilst a certain “...reluctance had become established in 
the courts to apply sanctions even where there had been 
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violations of peremptory orders...[t]he courts hesitated to 
act because they did not want to be draconian...” it has 
nevertheless always been the case that “...the setting of a 
fixed sanction for non-compliance results in the 
elimination of the Court’s wide discretion.” Kenton 
Collinson St. Bernard v The Attorney General of 
Grenada et al - GDAHCV Suit No. 1999/0084 at paras. 5 
and 9 

GROUND THIRTEEN: Insofar as the learned Judge 
may have purported to grant relief from sanctions of her 
own motion: 

13.1 the learned Judge erred in denying the 
Appellants any or any reasonable opportunity to be 
heard on the issue of whether relief from sanctions 
should be granted and, if so, on what, if any, terms. 

13.2 the learned Judge erred in determining that 
there existed an unfettered discretion to do so. The 
learned Judge was required to apply but did not 
apply the provisions of Order 31A r. 25 of the Rules 
of the Supreme Court, 1978. 

13.3 the learned Judge erred in law and fact in 
failing to find that (i) the First and Second 
Respondents’ failure to comply with the Unless 
Order was deliberate; (ii) the First and Second 
Respondents had not provided any or any good 
explanation for their failure to comply with the 
Unless Order; and or (iii) the First and Second 
Respondents had not generally complied with all 
other relevant rules, practice directions, orders and 
directions and, therefore no relief from sanctions 
could be granted; and, accordingly, the learned 
Judge exercised a discretion which she did not have.  

13.4 the learned Judge failed to conduct a fair and 
proper balancing exercise of all relevant 
considerations and therefore the exercise of the 
purported discretion was flawed. 

GROUND FOURTEEN: Further or alternatively, any 
finding by the learned Judge that the Sigma and/or Frank 
Forbes complied with the Unless Order was not 
supported by the evidence; indeed, the evidence of the 
Appellants is to the contrary and no evidence of 
compliance was put in before the learned Judge by Sigma 
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and/or Frank Forbes; and had a proper finding of fact 
been made no relief from sanctions ought to have been 
granted.” 

19. The intended appellant submitted that the Judge was satisfied on the basis of the grounds 
proffered that leave to appeal should be granted. Hence, it was unnecessary for the Court to 
itself engage in a second "weeding out" process. For the reasons expressed earlier in my 
judgment, this argument is untenable and must be rejected as such.  
 

20. At pages 9-10 of the transcript dated 28 May 2021, the following also fell from the Judge's 
lips after Mr. Leroy Smith (on behalf of the appellants) stated his understanding of the leave 
being in regard to a single ground: 

"THECOURT: No, I looked at that ground. No don't get 
me wrong. I thought, because that may be a ground that 
is subject to interpretation by the Court of Appeal, that 
that is one of the better grounds I would say. I'm not 
saying  that you would be unsuccessful on the other 
ground. I haven't even given must (sic) scrutiny to those 
other grounds. I feel that once you can prove any of those 
grounds it is likely to or a reasonable prospect of success, 
then I  should grant you leave to appeal. So, don't get me 
wrong that you are  going to be that I think you are not 
going to be successful. In fact in my court I feel that you 
wouldn't be successful on any of the grounds, that is 
 my view." [Emphasis added] 

Despite the Judge's protestation, the record is clear that she granted leave on only ground 9 
notwithstanding her view that none of the grounds would be successful. 

21. I proceed to consider the prospects of success of the intended appellant's grounds of appeal 
bearing in mind that leave to appeal was granted by the Judge on ground 9 alone and that there 
is no renewed application for leave to appeal before us in relation to any additional ground for 
which leave had not been granted by the Judge.   

Ground 9 

22. At its heart, this appeal is an attempt to overturn a judge's discretion. The Judge essentially 
refused to take the draconian step to strike out the intended respondents' Writ and Statement 
of Claim for noncompliance with the Delivery-Up Order made by her. It had been submitted 
that the failure to comply with the Order was abusive and/or contemptuous conduct. 
 

23. It is to be noted that the intended appeal is against an interlocutory decision made within the 
context of the Judge’s case management powers under O. 31A. As such, it is, accordingly, 
limited only to a request for an appellate review of the correctness (or otherwise) of the Judge’s 
exercise of discretion. This Court must be satisfied that the Judge failed to apply the correct 
principles, or that she took into account matters which should not have been taken into 
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account, and left out of account matters which were relevant to the strike out application or 
that her ruling is so plainly wrong that it would be regarded as outside the generous ambit 
entrusted to a Judge:  Walbrook Trustee (Jersey) Ltd & Ors v Fattal & Ors [2008] EWCA 
Civ 427 and Darlene Allen-Haye v Keenan Baldwin & Anr SCCivApp No. 186 of 2019. 
 

24. In Walbrook, a judge of the Chancery Division had granted an extension of time to claimants 
for service of the Particulars of Claim, stayed all further proceedings until determination of 
certain issues and refused permission to put in a counterclaim. On appeal to the English Court 
of Appeal, Collins, LJ said, inter alia, at paragraph 33: 
 

"[33] …I do not need to cite authority for the obvious 
proposition that an appellate court should not interfere 
with case management decisions by a judge who has 
applied the correct principles and who has taken into 
 account matters which should be taken into 
account and left out of account matters which are 
irrelevant, unless the court is satisfied that the decision 
 is so plainly wrong that it must be regarded as outside the 
generous ambit of the discretion entrusted to the judge." 

 
25. In Darlene Allen-Haye, an EOT application had been made to the Court, differently 

constituted, concerning a decision of Madam Justice Petra Hanna-Adderley dismissing an 
application seeking relief from a strike-out sanction imposed at a Case Management 
Conference. Crane-Scott, JA stated at paragraphs 45-6 as follows:  

"45. We commence our consideration of the prospects of 
success of the intended appeal recognizing that the 
imposition of the strike-out sanction at the Case 
Management Conference on 29 March 2018, as well as the 
learned judge’s subsequent refusal to grant relief from 
sanction are both case management decisions made under 
the authority of the Supreme Court (Amendment) Rules, 
of 2004 and 2010 respectively. See S.I. No. 44 of 2004 and 
S.I. No. 11 of 2010. These amendments revolutionized 
civil proceedings in this jurisdiction by introducing a case 
management regime into the existing Rules of the 
Supreme Court, 1978. The amendments effectively 
placed the conduct of civil proceedings under the control 
of the Court and brought The Bahamas in line with 
similar reforms which since  1999 have been undertaken 
in the United Kingdom and across the Commonwealth. 
See O. 31A RSC – Case Management by the Court.  

 46. Under O. 31A, judges of the Supreme Court are 
expressly mandated to actively manage civil cases before 
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them and, inter alia, may give directions to ensure that 
the trial of the case proceeds quickly and efficiently and 
that no party gains an unfair advantage by reason of that 
party’s failure to give full disclosure of all relevant facts 
prior to the trial or the hearing of any application. See for 
example: O. 31A r. 1(l) and (m).” 

26. Madam Justice of Appeal Crane-Scott continued at paragraph 57 to observe, inter alia: 

"57. Under O. 31A, the Supreme Court now has power 
to, inter alia, give directions to ensure that the trial of the 
case proceeds quickly and efficiently. As the learned 
judge correctly held, O. 31A empowered her in the 
exercise of her discretion in case management 
proceedings, to impose strike-out sanctions to ensure 
compliance with her directions; and in appropriate cases, 
to grant relief from any sanction so imposed… " 

27. At paragraph 32 of her decision, the Judge identified the key issue for her determination, to 
wit: 
 

"[32] The key issue in this case is whether Sigma and 
Frank Forbes complied with the terms of the Unless 
Order which was made on 5 July 2019. Sigma and Frank 
Forbes asserted that the Unless Order was 
 complied with and Belgravia and Bretton Woods argued 
that there was noncompliance with the Unless Order. The 
issue is therefore a narrow one." 

 
28. Submissions were made by counsel for the parties and although the Judge found that the 

second intended respondent was not as frank as his name connoted, she agreed with Mr. Rigby 
that "the Unless Order should have been more precise and specific": paragraph 51 of the 
decision. Having already set out at paragraph [46] that the law is clear with respect to Unless 
Orders, inter alia: "The terms of the Unless Order must be clear and precise”: Morgans 
(a firm) v Needham [[1999] Lexis Citation 15]", it is unsurprising that the Judge decided 
not to strike out the intended respondents' Writ and Statement of Claim. 
 

29. It cannot be said that by so deciding that the Judge stepped outside of the ambit of the inquiry 
she was required to make and beyond the narrow issue she had identified. In order for the 
Judge to determine that there had been non-compliance, she had to be certain that the intended 
respondents failed to do as they were ordered to do. If in fact the Order was unclear for one 
reason or another, then the intended respondents could not be faulted for their failure to effect 
full compliance with it; and it would be unfair in those circumstances for the Judge to inflict 
the draconian penalty of dismissal of their case. 
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30. According to the decision of the Judge, she had on her own motion made the Unless Order 
(paragraph 17 of the decision) albeit that the intended appellants had taken out a Strike Out 
Summons "to strike out Sigma’s Writ and Statement of Claim for noncompliance with 
the Delivery-Up Order". Nevertheless, the intended appellants had not applied for the Unless 
Order as contemplated by Order 31 rule 20(1) of the Rules of the Supreme Court (RSC). 
 

31. Order 31A rule 20(1)(a) of the RSC provides:  

"20. (1) In addition to any other powers under these 
Rules, the Court may strike out a pleading or part of a 
pleading if it appears to the Court —  

(a) that there has been a failure to comply with a 
rule or practice direction or with an order or 
direction given by the Court in the proceedings;" 

32. Complaint had been made that there had been no application by the intended respondents for 
relief from the sanction before the Judge. Bearing in mind that there had been no application 
for the Unless Order to be made, in my view, it was entirely open for the Judge to, of her own 
volition, consider granting relief from the sanction she had imposed. Indeed, in Dale Austin 
v Public Service Commission [2016] JMCA Civ 46, the Jamaican Court of Appeal said in 
effect that a court was free to consider relief from sanction on its own motion or initiative.   

Ground 12 

33. I will address the intended appellants' twelfth ground inasmuch as it seeks to suggest that the 
Judge fell into error by taking into account the imposition of a sanction for non-compliance 
which may be criticised as draconian. They cite the decision of Barrow, J (Ag.) in Kenton 
Collinson St. Bernard v The Attorney General of Grenada et al Civil Case No. 0084 of 
1999, wherein he said at paragraphs [4] and [9]:  
 

"[4] When the trial was about to begin counsel for the 
police pointed to rule 29.11 of the Civil Procedure  Rules  
2000.  That  rule  says  that  if  a  witness  statement  is  
not  served  in  the time specified the witness may 
 not be called unless the court permits. The court may not 
give  permission  at  the  trial,  the  rule  states,  unless  the  
party  seeking  permission  has a  good reason for not 
previously seeking relief under rule 26.8. 

… 

[9] The setting of a fixed sanction for non-compliance 
results in the  elimination of the wide discretion of old 
and  this  last  is  completed  by  limiting  the  court’s  
ability  to  grant  relief  from  sanction.  The court  can  
 only  consider  granting  relief,  at  the  trial,  if  the  
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defaulting  party  gives  good  reason  for  not  having  
previously  applied  for  relief.  A tight structure is 
therefore established to deal with  non-compliance.  
 However convincing may be the explanation for non-
compliance the court cannot even start to consider it, far 
less allow itself to be affected by any explanation, unless 
the defaulter has a good reason for not having made a 
formal application for relief from sanctions. The effect of 
rule 29.11 is that a defaulter may have a good  explanation  
for  non-compliance   but  no  good  reason  for  having  
failed  to  previously  apply  for  relief   from  sanction  
and  in  that  event  the  defaulter  must suffer the 
sanction." 

34. The intended appellants appear to assert that on the authority of Collinson, the Judge's 
discretion was eliminated by the imposition of her fixed sanction. In my view, the dicta cited 
above does not altogether divest the Judge of her discretion not to dismiss the intended 
respondents' case. A good reason provided by the applicant suffices for the exercise of the 
judge's discretion to grant relief. In the present appeal, the Judge found that there were good 
reasons not to dismiss the intended respondents' case, for example, Mr. Forbes’ stroke and the 
imprecision of the Unless Order.    
 

35. This Court, differently constituted, addressed the issue of a court's jurisdiction in regarding 
unless orders in relation to applications to extend the time for doing something ordered by the 
court: Mega Management Ltd. v Southward Ventures Depositary Trust & Ors 
SCCivApp. No. 4 of 2007. At paragraphs 69 and 70 of the Court's judgment appears the 
following: 

"69 The learned authors of the Supreme Court Practice 
1993 Volume 1 at page 471 wrote:  

‘The exclusion from any further part in the 
proceedings of a party who deliberately disobeys a 
peremptory order of the Court is appropriate 
where there is a real risk that the default will render 
the fair trial of the action impossible and any 
judgments in favour of the defaulter unsafe. Once 
the order has been complied with, even if 
compliance is after the time stipulated in the order, 
the defaulter will not be excluded from the 
proceedings unless the circumstances are 
exceptional and there remains a real risk that 
justice cannot be done  (Logicrose Ltd. v Southend 
United Football Club Ltd. The Times, March 5, 
1988)…’ (Emphasis supplied) 
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 70. The justification for this draconian power was stated 
by Roskill LJ., in Samuels v Linzi Dresses Ltd [1981] QB 
115 is the principle that “orders are made to be complied 
with not ignored” at page 126 – 127. The learned 
 authors of the Supreme Court Practice (cited above) go 
on to point out that  the power is not as harsh as might 
be thought because –  

‘(a) mere failure to comply with a rule is not 
regarded as sufficient for its exercise; there must be 
disobedience of a direct peremptory order;  

(b) it is unusual to make a peremptory order on the 
first occasion that the matter is before the court;  

(c) if the defaulter has any reasonable explanation, 
he may obtain an extension of time even (though 
rarely) after the time expired;  

(d) generally speaking, a defaulter can cure his 
default at any time before the order for dismissal is 
made (or, if postponed) takes  effect.’ 

 In such circumstances, it is usually fair to conclude that 
a party who  persists in his default either has no 
confidence in his case or has lost the desire to pursue it – 
at page 471 of the work cited." 

There is nothing to suggest that the decision of the Judge raises a risk that "justice cannot be 
done". 

36. In the circumstances I hold the view that there is no merit to this ground. 

Conclusion 

37. I have perused the decision of the Judge and I am unable to discern any error of principle in 
law or in fact committed by her. I reiterate the dictum of Collins, LJ in Walbrook: 

 
"[33] …I do not need to cite authority for the obvious 
proposition that an appellate court should not interfere 
with case management decisions by a judge who has 
applied the correct principles and who has taken into 
account matters which should be taken into 
account and left out of account matters which are 
irrelevant, unless the court is satisfied that the decision 
 is so plainly wrong that it must be regarded as outside the 
generous ambit of the discretion entrusted to the judge." 
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38. I am satisfied that the decision of the Judge is not plainly wrong; nor do I find that any of the 
proposed grounds have any prospect of success. Consequently, I do not grant leave to appeal 
out of time.  
 

39. In the premises, the issue of whether or not a stay should be granted falls by the wayside as 
its resolution is otiose.  
 

40. We will hear the parties on the issue of costs. The parties are to provide written submissions 
on costs by 22 October 2021. 

     

      __________________________________________ 
      The Honourable Mr. Justice Isaacs, JA 

 

Judgment delivered by The Honourable Madam Justice Bethell, JA: 

41. By Notice of Motion filed on 3 June 2021, the intended appellants seek an extension of time 
to appeal an interlocutory order of Charles, J. 
 

42. I have read the draft decisions prepared by both Sir Michael Barnett, P and Isaacs, JA.  They 
have each concluded an opposing disposition of the application before the Court. 
 

43. I agree with the opinion expressed by Isaacs, JA that the motion for an extension of time 
should be refused. 
 

44. It is not disputed that the judgment of 15 January 2021 is an interlocutory judgment. The 
intended appellants sought the leave of the learned judge to appeal the judgment on 28 January 
2021. 
 

45. On 28 May 2021 the learned judge granted leave to appeal on one ground. 
 

46. As the time for filing leave to appeal has expired the intended appellants now seek an 
extension of time to file their appeal before this Court. 
 

47. The factors relevant to the exercise of the discretion to extend time are stated by Griffiths, LF 
in CM Van Stillevoldt BV v El Carriers Inc [1983] 1 All ER 699. They are (1) length of the 
delay; (2) the reasons for the delay: (3) the prospects of success and (4) the degree of prejudice 
(if any) to the intended respondent if the application is granted. These factors have been well 
established within Bahamian jurisprudence. See AWH Fund Ltd. V ZCM Asset Holding 
Co. (Bermuda) Ltd. SCCivAppNo. 170 of 2013; Derek G. Turner et al v. Edward Turner 
et al. SCCivApp. No. 170 of 2013. 
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48. I note that a review of previous decisions of the Court of Appeal show that this Court has, in 
the exercise of its discretion, always balanced the four factors, without regard as to whether 
the leave sought is one that is from a final judgment or one that was interlocutory, and 
irrespective of whether the Court below has or has not granted leave to appeal. See Raymond 
Rolle v Michael Preuss SCCivApp. No. 70 of 2020; Navette Broadcasting & 
Entertainment Co. Ltd. v URCA SCCivApp. No. 117 of 2019; Darlene Allen-Haye v. 
Keenan Baldwin SCCivApp. No. 186 of 2019. 
 

49. In Raymond Rolle, Stewart, J. in the Court below granted leave to appeal. Notwithstanding 
that, the Court of Appeal, examined the four factors in the usual way. It conducted its own 
review of the intended appellant’s prospects of success and refused the application to extend 
the time to appeal having formed the view that the appeal had no prospects of success. 
 

50. Having read the draft judgment of my brother Issacs, JA, I am satisfied that the intended appeal 
has no prospects of success. I would also dismiss the Motion. The parties are to provide written 
submissions on costs by 22 October 2021.  
 
 
      __________________________________________ 
      The Honourable Madam Justice Bethell, JA 
 
 
 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

51. This is an application by Motion dated 3 June 2021 for an extension of time (if necessary) to 
appeal an interlocutory order made on 15 January 2021. 
 

52. On 28 January 2021 the intended appellants sought leave to appeal that order. That application 
for leave gave rise to an inter partes hearing and on 28 May 2021 the judge granted leave to 
appeal. At page 2 line 17 of the transcript she said: 

"The ground that I still think it would be necessary for 
the Court of Appeal to probably clarify is ground 9 which 
according to Mr. Rigby is embarrassment on the face of 
an unless order. That deals with the order being more 
specific or precise. I suspect that may be a good area for 
the Court of Appeal to give some guidance; and I 
wouldn't say that the ground is an embarrassment. I 
would leave the Court of Appeal to decide that particular 
ground. Ground 8 about the, stroke and the various 
reports to the court. I think on ground 9 alone, and not 
having said that the other grounds may not have merits. 
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I think ground 9 is a suitable ground for me to give the 
defendants the leave to appeal to Court of Appeal. And so 
I don't even need to go into all the other grounds if they 
can prove to court at least one of the grounds warrant 
leave to appeal. Then the court should grant that leave. 
So, as I said, I would grant leave to appeal.” 

53. That ground nine is: 

“GROUND NINE: The learned Judge erred in holding 
that “I agree with Mr. Rigby that the Unless Order 
should have been more precise and specific especially 
since, at the time it was made, the Admission was already 
disclosed to the Court and to Mr. Smith.” In so doing, the 
learned Judge failed to give any or any sufficient 
consideration to: 

9.1 The Appellants’ evidence and submissions 
which showed that the terms of the Unless Order (i) 
were patently clear, (ii) merely replicated the terms 
of the Original Delivery Up Order and (iii) were 
fully understood by all parties; 

9.2 The fact that any suggestion that the Unless 
Order ‘was uncertain’ necessarily constituted a 
late-stage collateral attack upon (and veritable 
appeal of) BOTH the Unless Order AND the 
Original Delivery Up Order; 

9.3 Neither the Original Delivery Up Order nor the 
Unless Order were ever appealed or otherwise 
challenged by Sigma or Frank Forbes; 

9.4 After Frank Forbes and Sigma failed to comply 
with the Original Delivery Up Order, the 
Appellants portended an intention to apply to strike 
out Sigma’s case. And in reply, both Sigma and 
Frank Forbes each separately requested instead 
that the Court grant an Unless Order stipulating 
that the documents subject to the Delivery Up 
Order be provided by a date certain; 

9.5 Once the Unless Order was signed and 
perfected, the learned Judge’s jurisdiction to review 
and/or recall that Order also came to an end;  

9.6 Counsel for Frank Forbes and Counsel for 
Sigma both (by way of correspondence and orally in 
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court) promised delivery up ‘the documents subject 
to the Original Delivery Up Order and Unless 
Order’, never once questioning its scope and/or 
meaning; 

9.7 After the date fixed for compliance in the Unless 
Order, it was open to the Appellants to establish by 
any available means that Sigma and/or Frank 
Forbes retained and had not disclosed, Relevant 
Documents in their possession. The Appellants 
established non-compliance by way of its evidence 
and by placing reliance upon the written admission 
by Frank Forbes’ counsel.” 

54. On 3 June 2021, the intended appellants filed a Notice of Appeal. Fearing that the appeal may 
be considered out of time, the intended appellants also filed this application for an extension of 
time, if necessary. 
 

55. There are two important issues raised by this application. The first is whether the appeal is out 
of time. The second is whether, if the appeal is out of time, leave should be granted to extend 
the time. I will deal with each in turn. 

Whether an extension of time is necessary 

56. This raises frontally the proper construction of Rule 11 of the Court of Appeal Rules for which 
there have been different constructions placed by this Court in different decisions. Rule 11 
states: 

“(1) Every notice of appeal shall be filed and a copy 
thereof served by the appellant upon all parties to the 
proceedings in the court below who are directly affected 
by the appeal —  

(a) in the case of an appeal from an interlocutory 
order, fourteen days;  

(b) in any other case, six weeks,  

calculated from the date on which the judgment or order 
of the court below was pronounced or made.” 

57. The Rule at first blush seems unambiguous. In respect of an appeal from an interlocutory order, 
the 14 days is calculated from the date on which the interlocutory order was pronounced or 
made. It does not state that the 14 days is calculated from the date upon which leave to appeal 
was granted. 
 

58. This was the view of this Court in Navette Broadcasting & Entertainment Co. Ltd. v The 
Utilities Regulation and Competition Authority BS 2020 CA 26: 
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“15. Rule 11(1)(a) of the Court of Appeal Rules, 2005 
mandates that in the case of an appeal from an 
interlocutory order, the Notice of Appeal shall be filed 
and a copy served by the appellant upon all parties to the 
proceedings directly affected by the appeal, within 14-
days of the order or judgment appealed from, calculated 
from the date of its pronouncement. Rule 11(1)(a) 
provides: 

‘Time within which to appeal 

11. (1) Every notice of appeal shall be filed and a 
copy thereof served by the appellant upon all 
parties to the proceedings in the court below who 
are directly affected by the appeal – 

(a) In the case of an appeal from an interlocutory 
order, fourteen days; 

(b) … 

calculated from the date on which the judgment or 
order of the court below was pronounced or made.’ 
[Emphasis added] 

16. In the matter under consideration, the order which 
Navette seeks to appeal was pronounced on 27 September 
2018. Navette accordingly had until 11 October, 2018 to 
file its appeal. Additionally, as the order was 
interlocutory, leave to appeal was also required by 
section 11(f) of the Act, which provides that an appeal 
from an interlocutory order lies only with leave of the 
Supreme Court or of the Court of Appeal.  

17. Furthermore, pursuant to rule 27(5) of the Court of 
Appeal Rules, Navette was also obliged to seek leave to 
appeal in the first instance from the court below. Rule 
27(5) states: 

‘Method of applications 

27. (1) ... 

(2) … 

(3)… 

(4)… 
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(5) Wherever under the provisions of the Act or of 
these Rules an application may be made either to 
the court below or to the court, it shall be made in 
the first instance to the court below.’ [Emphasis 
added] 

18. Leave to appeal was not obtained in the court below 
until 8 July 2019, by which time the 14-day time-frame 
for filing and serving the appeal had expired. Upon 
obtaining leave, Navette filed the necessary application 
under rule 9(1)(a) seeking an order extending the period 
prescribed in the Rules for filing its Notice of Appeal.  

19. Rule 9(1)(a) states: 

‘Extension of time 

9. (1) The Court may, on such terms as it thinks just, 
by order – 

(a) extend the period prescribed by these 
Rules for the doing of anything to which these 
Rules apply; 

(b) … 

(c) ...’ [Emphasis added] 

20. We are satisfied that the length of the delay in this 
case was, effectively, nine (9) months (being the total 
period which elapsed between 11 October 2018 when the 
14-day time-frame for interlocutory appeals expired, and 
12 July 2019 when the extension of time application was 
filed). By any standard, the delay was inordinate…”  

59. In that case the Court did extend the time for appealing. 
 

60. Rule 11 was also considered by this court in Rolle v Preuss BS 2021 CA 4. 
 

61. In that case:  
 

“1. On 29 June 2020 [Rolle] filed a Notice of Appeal 
seeking to set aside a ruling by Stewart J whereby she 
refused an application by Rolle that she recuse herself 
from further hearing a bankruptcy petition brought 
against Mr. Rolle by Michael Preuss.  
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2. The Ruling by Stewart, J was made on the 8 May 2020. 
[It was an interlocutory order.]  
 
3. Mr. Rolle sought leave to appeal that Ruling and leave 
was granted on the 3 June 2020.  
 
… 
 
5. On the 7 September 2020 … Mr. Rolle applied for an 
extension of time to file his Notice of Appeal and for an 
Order that the Notice of Appeal of 29 June 2020 stand as 
the appeal.” 

 
62. The Court said: 

“8. In our judgment there is no doubt that the appeal was 
filed out of time. 

[After setting out Rule 11] 

10. The time for appealing an interlocutory order is 14 
days from which it is made not 14 days from which leave 
is granted. 

11. If the 14 days period has expired before leave was 
granted it is necessary to apply to the court for an 
extension of time. This was made clear by Lord Sumption 
in Junkanoo Estates Ltd et al v UBS Bahamas Ltd [2017] 
UKPC 8. In that case the appellants sought to appeal an 
interlocutory decision of the trial judge granting 
summary judgment to the respondent. The appellant 
sought to appeal that interlocutory order without having 
first obtained the leave of the trial judge. Lord Sumption 
said at paragraph 8:  

‘8. The proper course would have been to apply first 
to Evans J, on notice to the plaintiff bank, for leave 
to appeal. If that application for leave had been 
made in the ordinary way by notice of motion, the 
registry would have been bound to receive it and list 
it for hearing before the judge. If leave had been 
given, the next step would have been to apply to the 
Court of Appeal for an extension of time for the 
appeal. If leave to appeal had been refused, 
application could then have been made to the Court 
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of Appeal for leave to appeal and an extension of 
time.” [Emphasis added] 

63. The intended appellants however rely upon the decision of this Court in AWH Fund Ltd (in 
Compulsory Liquidation) v ZCM Asset Holding Company (Bermuda) Ltd BS 2014 CA 
128. 
 

64. I set out in full the relevant parts of the judgment: 

“1 This is an application for an extension of time within 
which to apply for leave to appeal the November 12th 
2013 decision of Justice Rhonda Bain where she set aside 
the 2008 decision of the Registrar to allow service of the 
appellant's summons outside of the jurisdiction. 

2 The facts and procedural history are simple and agreed. 
On 27th June 2008 the Registrar of the Supreme Court 
granted to the intended appellant ("appellant") leave to 
serve the intended respondent ("respondent") with an 
amended summons outside the jurisdiction. Upon being 
served, the respondent entered a conditional appearance 
to the action and subsequently applied to have set aside 
the order granting leave to serve outside the jurisdiction. 
By her judgment dated 12th November 2013, Justice Bain 
acceded to the respondent's application and set aside the 
order of the Registrar granting leave to serve the 
amended summons. 

3 On 28th November 2013 the appellant applied, in the 
Supreme Court, for leave to appeal the 12th November 
2013 judgment. On the same day the appellant filed in 
this court an application for an extension of time within 
which to appeal, and to file and serve the Notice of 
Appeal. 

4 On the 24th February 2014, Justice Bain determined 
that as the appellant had filed a Notice of Appeal in the 
Court of Appeal the court's powers vis-a-vis an 
application for leave to appeal were functus. 

5 On the 3rd April 2014 the appellant filed a second 
Notice of Motion in this court seeking an extension of time 
and for an order granting leave to appeal and an order 
validating the Notice of Appeal filed 28th November 2013. 
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6 It is common ground between the parties that the 
November 12th 2013 judgment is an interlocutory 
judgment. It was established; in line with Bahamian 
authorities that the Notice of Appeal filed November 28th 
2013 is a nullity. As such, the current application is 
grounded in the April 3rd 2014 Notice of Motion. 

7 The classic statement of the factors relevant to the 
exercise of the discretion to extend time are as stated by 
Griffiths, LF in CM Van Stillevoldt BY v El Carriers Inc 
[1983] 1 All ER 699 and are as McCowan LJ set them out 
in Norwich and Peterborough Building Society v Stead [ 
1991] 2 All ER 800. They are (1) the length of the delay 
(2) the reasons for the delay (3) the chance of the appeal 
succeeding if the time is extended (4) the degree of 
prejudice to the intended respondent if the application is 
granted. 

Length of Delay 

8 Rule 11 of the Court of Appeal Rules provides as 
follows:- 

‘11. (1) Every notice of appeal shall be filed and a 
copy thereof served by the appellant upon all 
parties to the proceedings in the court below who 
are directly affected by the appeal - 

(a)  in the case of an appeal from an 
interlocutory order, fourteen days; 

(b)  ... 

Calculated from the date on which the judgment or order 
of the court below was pronounced or made." 

9 The appellant is of the view that time began to run on 
the 24th February 2014, the date of the Supreme Court's 
ruling denying the appellant leave to appeal. As such, the 
appellant would be out of time by 15 days. The appellant 
however did not serve the respondent, with the leave 
documents, until the 6th June 2014; thereby extending 
the delay to some three and a half months. The 
respondent, on the other hand, is of the view that time 
began to run on the 12th November 2013, the date on 
which the judgment being appealed was made; if this 
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position is correct the appellant would be out of time by 
some six months. 

10 The Rules of the Supreme Court provide that in civil 
interlocutory proceedings an applicant seeking to appeal 
the decision of the trial judge must seek the leave of that 
judge to appeal the decision. It would be manifestly 
unfair for time to begin to run, in this court, against an 
intended appellant who has followed the stipulated rules 
and applied, as required, for leave to appeal before the 
trial judge. As such, in circumstances where an applicant 
has applied for leave to appeal before a learned trial 
judge within the period stipulated by the Rules of the 
Supreme Court, the 14 days referred to in Rule 11 of the 
Court of Appeal Rules will only begin to run from the 
date of the pronouncement on the Supreme Court leave 
to appeal application. I agree with the appellant therefore 
that the present application is three and a half months out 
of time.” [Emphasis added] 

65. Unfortunately, the Court in AWH provided no authority to support the proposition that time 
did not run until the decision of the court on the application for leave. It simply said that to hold 
otherwise would be “manifestly unfair”. 
 

66. Counsel for the intended appellants urge this Court to follow the construction placed on Rule 
11 by this Court (differently constituted) in AWH. At the hearing of this application on 29 July 
2021 she submitted: 

“But applying this, my Lords, we say that our intended 
appellants are within time. And we say, my Lords, just to 
turn back to the rule, when you look at the rule, what 
Justice Allen was doing was really applying the golden 
rule of construction, which is, if the literal meaning or the 
literal interpretation of the rule leads to an absurdity, 
then the court can apply a construction which really 
makes sense. And so if the regime is such that an intended 
applicant has to apply for leave before they can 
commence their appeal, if the court regards that time 
runs immediately after the order is made, then it really 
places a fetter on the entitlement if leave is granted. 
Because in the scenario where -- in this scenario, if we 
took the literal interpretation of the rule, you would have 
an applicant who may have applied for leave on day two 
after the order was made; and let us say that the 
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application was granted on the 15th day, they would be 
out of time. They would be on their back foot. And they 
would have to then again come to this court and apply for 
an extension of time and have their merits looked at 
again. It seems to be a manifestly unfair way of 
construing the rule. 
 
And we would submit that the construction placed on the 
rule by Justice of Appeal Allen does not do any violence 
to the words. We would say that it would be a fair 
interpretation and a logical interpretation if rule 11 was 
construed in this way, the way that she said. And if you 
test it, my Lords, this is what it would mean. In the case 
of an interlocutory appeal, if the applicant applies within 
the 14 days, time stops.” 

67. Rule 11 has been in existence in similar terms since the Court of Appeal Rules first came into 
effect in 1965. Rule 12 was as follows: 

“12. Every notice of appeal shall be filed, and a copy 
thereof shall be served under paragraph (4) of rule 11 
hereof within the following periods (calculated from the 
date on which the judgment or order of the court below 
was signed, entered or otherwise perfected), that is to 
say:–  

(a) in the case of an appeal from an interlocutory 
order, fourteen days; 

(b) in any other case, six weeks.” 

68. This Rule is similar to the old English Order 59 Rule 4 (1). That rule stated: 

 “4. (1) Subject to the provisions of this rule, every notice 
of appeal must be served under rule 3(5) within the 
following period (calculated from the date on which the 
judgment or order of the court below was signed, entered 
or otherwise perfected), that is to say:- 

(a) in the case of an appeal from an interlocutory 
order (not being such an order as is mentioned in 
sub-paragraph (b)) and in the case of an appeal 
from a judgment or order given or made under 
Order 14 or Order 86, 14 days; 
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(a) in the case of any appeal from an order or decision 
made or given in the matter of the winding up of a 
company, or in the matter of any bankruptcy, 21 
days; 
 

(b) in any other case, 6 weeks.” 

69. I have seen no authority which has construed that rule as providing that the fourteen days does 
not run until the court has made a decision on an application for leave. This is so whether the 
application for leave was made within the 14 days of the order or after 14 days of the order. The 
Rule clearly states that the 14 days is calculated from the date the order was made. 
 

70. In Secretary of State for Transport v Curzon Park Ltd and others [2021] EWCA Civ 651 
Sir Keith Lindlom SP discussed this principle of statutory interpretation relied upon by Mrs. 
Cooper-Burnside. He said at paragraph 81: 

“81. The general principle that the court should not seek 
to rectify legislative anomalies where the language of the 
statute is clear is well established (see, for example, the 
judgment of Lord Esher M.R. in The Queen v The Judge 
of the City of London Court [1892] 1 Q.B. 273, at p.290, 
the speech of Lord Atkinson in Vacher & Sons Ltd. v 
London Society of Compositors [1913] A.C. 107, at p.121, 
the judgment of Lord Parker C.J. in Fisher v Bell [1961] 
1 Q.B. 394, at p.400, the speech of Lord Diplock in Duport 
Steels Ltd. v Sirs [1980] 1 W.L.R. 142, at p.157, and the 
discussion of the “Plain meaning rule” in Bennion, Bailey 
and Norbury on Statutory Interpretation (eighth 
edition), at section 11.9. Thus, for example, in Stock v 
Frank Jones (Tipton) Ltd. [1978] 1 W.L.R. 231, Viscount 
Dilhorne said (at pp.234 and 235): 

 

‘It is now fashionable to talk of a purposive 
construction of a statute, but it has been 
recognised since the 17th century that it is the task 
of the judiciary in interpreting an Act to seek to 
interpret it “according to the intent of them that 
made it” (Coke 4 Inst. 330). 

If it were the case that it appeared that an Act 
might have been better drafted, or that 
amendment to it might be less productive of 
anomalies, it is not open to the court to remedy the 
defect. That must be left to the Legislature. 
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… 

It is a strong thing to read into an Act of 
Parliament words which are not there, and in the 
absence of clear necessity it is a wrong thing to do” 
said Lord Mersey in Thompson v. Goold & Co. 
[1910] A.C. 409 , 420. “… we are not entitled to 
read words into an Act of Parliament unless clear 
reason for it is to be found within the four corners 
of the Act itself” said Lord Loreburn L.C. in 
Vickers, Sons & Maxim Ltd. v. Evans [1910] A.C. 
444, 445.’” [Emphasis added] 

71. Indeed, as far back as 1850 Jervis CJ in Abley v Dale 138 ER 519 at page 525 said: 

“If the precise words used are plain and 
unambiguous, in our judgment we are bound to 
construe them in their ordinary sense, even though 
it does lead, in our view of the case, to an absurdity 
or manifest injustice. Words may be modified or 
varied where their import is doubtful or obscure, 
but we assume the functions of legislators when we 
depart from the ordinary meaning of the precise 
words used, merely because we see, or fancy we see, 
an absurdity, or manifest injustice from an 
adherence to their literal meaning.” 

72. As the Court of Appeal of Jamaica said in Ebanks v Crooks and another (1996) 52 WIR 315: 

“The fact that by virtue of the passage of time since a 
statute was passed, the enacting words on their plain 
construction may lead to absurd and inconvenient results 
is no reason why the court should depart from the 
ordinary canons of construction and give the enacting 
words some other construction.” 

 
See also Attorney-General v Prince Ernest Augustus of Hanover [1957] AC 436. 

73. The same principle must apply to subsidiary legislation even where the subsidiary legislation 
was drafted by the court itself. There is no ambiguity in the language of the Rule. That time 
begins to run when the judgment or order has been pronounced or perfected is clear and has 
been the Rule for some time, both here and other jurisdictions with similar Rules. 
 

74. The fact that the decision on the application for leave was not made until after the 14 days has 
expired may well be a good enough reason for this Court to extend the time. I say may, because 
although the application for leave may have been filed within the 14 days (as for example on 
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the 13th day after the interlocutory order was made), if the applicant took no steps to diligently 
obtain leave, this Court may well refuse to extend the time. 
 

75. But an application to extend the time is necessary if an appeal against an interlocutory order is 
not filed and served within 14 days of the day the interlocutory order was made. 
 

76. This, in my judgment, is the clear import of the Privy Council’s decision in Junkanoo Estate 
Ltd. and others v UBS Bahamas Ltd. (In Voluntary Liquidation) [2017] UKPC 8 where 
Lord Sumption said: 

“8. …The proper course would have been to apply first to 
Evans J, on notice to the plaintiff bank, for leave to 
appeal. If that application for leave had been made in the 
ordinary way by notice of motion, the registry would have 
been bound to receive it and list it for hearing before the 
judge. If leave had been given, the next step would have 
been to apply to the Court of Appeal for an extension of 
time for the appeal. If leave to appeal had been refused, 
application could then have been made to the Court of 
Appeal for leave to appeal and an extension of time…” 
[Emphasis added] 

77. If the 14 day period did not commence until after the leave had been granted, there would be 
no need to apply for an extension of time as Lord Sumption indicated would be necessary. 
 

78. As the Court in AWH Fund Ltd. did not have the benefit of the Privy Council’s decision in 
Junkanoo Estate Ltd., I am satisfied that we are at liberty to follow the recent decisions of this 
Court in Navette Broadcasting and Rolle v Preuss. 
 

79. The suggestion has been made that this construction is onerous on intended appellants who 
require leave to appeal an interlocutory order as in practical terms such leave is not likely to be 
obtained in 14 days from the date of the Order. 
 

80. That may well be so, but that is not the basis for interpreting the Rule contrary to what the Rule 
says. That may be a basis for requiring the Supreme Court to hear and determine such 
applications quickly or enlarging the 14-day period to a longer period as the English Rules now 
provide. In England, the period to file and serve a Notice of Appeal is now 4 weeks whether the 
order being appealed from is interlocutory or final. This change, which occurred in England as 
far back as 1982, was not made to our Court of Appeal Rules when they were revised in 2005. 
The makers were not prepared to adopt that revised rule at that time. It may well be that this 
issue should be revisited. 

81. But the Rule has been in existence for many years and, in my judgment, it would be improper 
to reinterpret the Rule simply because the 14 day period does not work. 
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Should an extension of time be granted? 

82. I begin by making the following points: 

1. The intended appellants applied for leave within 14 days of the 
interlocutory order. 

2. The judge did not hear the application ex parte but heard it on an 
inter partes basis. 

3. The judge granted leave on 28 May 2021 and the intended 
appellants filed its appeal within 14 days of the grant of leave. 

4. The failure to file the Notice of Appeal within the 14 days was 
wholly outside the control of the intended appellants. They are 
completely blameless. Any Notice of Appeal filed without leave 
of the trial judge would be pointless, a nullity. 

5. If the trial judge had granted leave within time the intended 
appellants would have had the right to have their appeal heard 
and determined on its merits. This Court could not refuse to hear 
the appeal in full. 

6. The intended respondent has no ability to challenge the grant of 
leave by a trial judge. 

7. This Court has no ability to set aside the grant of leave by the 
trial judge. Once leave is granted in time this Court must hear 
the appeal. 

8. The only basis this Court could refuse to hear the appeal is 
because it was filed outside the 14 day period, required by its 
Rules. 

9. Again, the failure of the intended appellants to file its appeal 
within time was for reasons completely outside their control. 

83. The traditional approach of the court to an application for an extension of time is to consider the 
length of the delay, the reasons for the delay, the prospects of success and the prejudice to the 
respondent by the delay.  
 

84. Isaacs, JA would refuse to grant an extension of time as he is satisfied that the proposed appeal 
has no realistic prospects of success. 
 

85. Respectfully, I do not agree that the extension of time should be refused by this Court on that 
basis. 
 

86. This proposed appeal is not fanciful. It is not unarguable. The judge was clearly aware that before 
she could grant leave she had to be satisfied that the proposed appeal was not a fanciful one. In 
an earlier decision in Re Petition of Scott E. Findeisen and Brandon S. Findeisen (as Trustees 
of the Stephen A. Orlando Revocable Trust) [2020] 1 BHS J. No. 24 she said: 

“Test to be applied on leave to appeal 
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8 Both Counsel have correctly elucidated the test to be 
applied when an applicant seeks leave to appeal. 
 
9 I will start off with the guidance enunciated by Lord Wolff 
in Smith v Cosworth Casting Processes Limited (1997) 4 All 
ER 840 in relation to the granting of leave to appeal. This 
guidance is as follows: 
 

(1) “The court will only refuse leave if satisfied that the 
applicant has no realistic prospect of succeeding on the 
appeal. This test is not meant to be any different from 
that which is sometimes used, which is that the 
applicant has no arguable case. Why however this 
court has decided to adopt the former phrase is because 
the use of the word ‘realistic’ makes it clear that a 
fanciful prospect or an unrealistic argument is not 
sufficient. 
 
(2) The court can grant the application even if it is not 
so satisfied. There can be many reasons for granting 
leave even if the court is not satisfied that the appeal 
has any prospect of success. For example, the issue may 
be one which the court considers should in the public 
interest be examined by this court or, to be more 
specific, this court may take the view that the case 
raises an issue where the law requires clarifying.” 
[Emphasis added] 

 
10 In addition, in certain “exceptional circumstances” the 
Court may grant leave even though the case has no real 
prospect of success but there is an issue which, in the public 
interest, should be examined by the Court of Appeal: See: 
Practice Direction (Court of Appeal: Leave to Appeal and 
Skeleton Arguments) [1999] 1 WLR 2 at paras. 10 to 11 
where the following is stated: 
 
“The general test for leave 
 

10. …[T]he general rule applied by Court of Appeal, 
and this is the relevant basis for first instance courts 
deciding whether to grant leave, is that leave will be 
given unless an appeal would have no realistic prospect 
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of success. A fanciful prospect is insufficient. Leave 
may also be given in exceptional circumstances even 
though the case has no real prospect of success if there 
is an issue which, in the public interest, should be 
examined by the Court of Appeal. Examples are where 
a case raises questions of great public interest or 
questions of general policy, or where authority binding 
on the Court of Appeal may call for consideration. 
 
11. The approach will differ depending on the category 
and subject matter of the decision and the reason for 
seeking leave to appeal, as will be indicated below. 
However, if the issue to be raised on the appeal is of 
general importance that will be a factor in favour of 
granting leave. On the other hand, if the issues are not 
generally important and the costs of an appeal will far 
exceed what is at stake, that will be a factor which 
weighs against the grant of leave.” [Emphasis added] 

 
11 Our courts have consistently followed the guidance given 
by Lord Wolff. In Keod Smith v Coalition To Protect Clifton 
Bay (SCCivApp No. 20 of 2017), Isaacs JA succinctly 
summarized the test to be applied by a court when 
determining whether to grant leave. At paragraph 23 of the 
Judgment, he stated: 
 

‘The test on a leave application is whether the proposed 
appeal has realistic prospects of success or whether it 
raises an issue that should in the public interest be 
examined by the court or whether the law requires 
clarifying: per Lord Woolf in Smith v Cosworth 
Casting Process Ltd [1997] 4 All ER 840.’ 

 
12 Additionally, in AWH Fund Limited (In Compulsory 
Liquidation) v ZCM Asset Holding Company (Bermuda) 
Limited [2014] 2 BHSJ No. 53, the Court of Appeal held: 
 

‘The Court will refuse an application for an extension 
of time if satisfied that the applicant has no realistic 
prospect of succeeding on the appeal. Further, the 
court can grant the application even if it [sic] not so 
satisfied where the issue raised may be one which the 
court considers should in the public interest be 
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examined by the court or where, the court takes the 
view that the case raises an issue of law which requires 
clarifying.’ 

 
13 The afore-mentioned test was followed by this Court in 
N.E.P.M v J.L.M and others [2018] 1 BHS J. No. 198. At 
paragraph 43, I opined “thus, it is settled law that the Court 
will only refuse leave to appeal if it is satisfied that the 
applicant has no realistic prospect of success on the appeal.” 
 
14 To sum up, in order for a court to grant leave to appeal, 
an applicant has to demonstrate that he has some reasonable 
prospect of succeeding on the appeal. The fact that a court 
has reached a clear view is not decisive of whether a 
challenge to its reasoning is arguable. On the contrary, it is a 
matter of judgment on an all-encompassing approach which 
is exercised without thorough re-argument of the same 
points as led to the judgment. The proposed grounds of 
appeal need to be considered by the court in exercising this 
judgment. However, it goes without saying that if there is no 
ground of appeal raised which has a reasonable prospect of 
success, leave to appeal must be refused. The court should 
then consider whether it is appropriate in all the 
circumstances of the case for the discretion to be exercised to 
grant leave. Discretion can only arise if there is some 
arguable basis of appeal.” 

87. Realistic prospects of success does not mean that the appeal will succeed nor does it mean that 
the appeal is likely to succeed. There are many cases where an application to extend the time 
for appeal or for leave to appeal has been granted and the actual appeal has been dismissed. See 
for example. A simple example of that is Checkprint Limited v Versluys (1992) Lexis Citation 
2142.   
 

88. In the present case the trial judge has already determined that leave to appeal should be granted. 
Her brief reasons indicate that she gave careful consideration to the issue. She was satisfied that 
the appeal had a realistic prospect of success in that it was not fanciful and or that the issues 
raised by the appeal should be determined by the Court of Appeal.  
 

89. It must be noted that under our law the grant of leave from an interlocutory order must first be 
sought from the trial judge. It is only where leave is refused that an applicant seeks leave from 
the Court of Appeal itself. In both an application for leave and in an application for an extension 
of time the Court is concerned with the prospects of success. It will only grant leave to extend 
the time for appeal or for granting leave if the appeal has a realistic prospect of success that is 
to say it is not a fanciful appeal.  
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90. In my view, as the trial judge had already granted leave and satisfied herself that the appeal is 

not fanciful and has a realistic prospect of success or warrants the attention of the Court of 
Appeal, the approach by this Court on the issue of realistic prospect of success should be similar 
to that of the full Court of Appeal on an application by a respondent seeking to set aside leave 
to appeal granted by a single judge of this Court. 
 

91. In Smith v Cosworth Casting Processes Ltd [1997] 1 WLR 1538, the trial judge refused leave 
to appeal a decision. The appellant sought and obtained leave to appeal from a single judge of 
the Court of Appeal. The respondent then applied to the full Court of Appeal for an order setting 
aside the grant of leave by the single judge. The English Court of Appeal said: 

 
“SWINTON THOMAS L.J. ..The grant of leave by the single 
Lord Justice is in all ordinary circumstances conclusive and 
[the defendant] can only succeed in setting aside if he shows 
that in due time the appeal could not succeed. 
 
… 
 
LORD WOOLF M.R.I agree entirely with the judgment 
which has been given by Swinton Thomas L.J. I only add to 
what has been said in order to give some general guidance as 
to applications for leave to appeal and applications to set 
aside such leave. The guidance which I propose to set out is 
largely a matter of common sense. It was because it was 
appreciated that this application might make it appropriate 
to give general guidance, that it has been heard by a three-
judge court whereas normally an application of this nature 
would be heard by two Lords Justices only. The guidance is 
as follows. 
 
1. The court will only refuse leave if satisfied that the 
applicant has no realistic prospect of succeeding on the 
appeal. This test is not meant to be any different from that 
which is sometimes used, which is that the applicant has no 
arguable case. Why however this court has decided to adopt 
the former phrase is because the use of the word “realistic” 
makes it clear that a fanciful prospect or an unrealistic 
argument is not sufficient. 
 
2. The court can grant  the application even if it is not so 
satisfied. There can be many reasons for granting leave even 
if the court is not satisfied that the appeal has any prospect 
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of success. For example, the issue may be one which the court 
considers should in the public interest be examined by this 
court or, to be more specific, this court may take the view 
that the case raises an issue where the law requires 
clarifying. 
 
3. When leave is refused, the court gives short reasons which 
are primarily intended to inform the applicant why leave is 
refused. Where leave is granted, reasons may be given which 
are intended to identify for the benefit of the parties and the 
court hearing the appeal why it was thought right to give 
leave. There may be only one issue that the judge or judges 
giving leave felt it was necessary to draw to the attention of 
the parties and the court hearing the appeal. It is a 
misconception to assume that, because only one aspect of the 
proposed appeal was mentioned in any reasons which were 
given, leave was granted under a misapprehension that there 
were not other issues to be determined on any appeal unless 
the reasons make this clear. 
 
4. When leave is granted, the applicant does not need to know 
more than that he has the leave which he needs and therefore 
that he is entitled to proceed with the proposed appeal. The 
intended respondent has no entitlement to receive reasons as 
to why the application has been granted, in the same way that 
he does not normally have any right to be heard on the 
application which is usually made ex parte. 
 
5. The heavy onus on a respondent who seeks to set aside 
leave is dealt with in the judgment of Swinton Thomas L.J. 
which has just been given. I would only add that, before 
making such an application, the respondent must bear in 
mind that the fact that the appeal has no realistic prospect of 
success does not necessarily mean that leave should not have 
been given. The applicant will be required to establish that 
there was no good reason for giving leave, which may not be 
the same thing. 
 
6. In addition, it should be borne in mind prior to making 
such an application that this court is likely to be very 
unsympathetic to it being made if it will in effect involve the 
parties in exactly the same expense as determining the appeal 
itself, and will not necessarily save the time of the court but 
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risk the court having to have two hearings when only one 
would be necessary if there were no application to set aside. 
It is appreciated that any litigant will feel aggrieved by being 
faced with delay in waiting to have an appeal heard which 
has no prospect of success. However, the only consequence of 
applications such as this having to be heard is to delay the 
hearings of appeals the determination of which serves some 
purpose. There are circumstances where an application to 
set aside leave is fully justified, but the present application 
does not fall within that category.” [Emphasis added] 

92. The intended first respondent, in seeking to resist the application for an extension of time, 
simply assert that the intended appellants are seeking to relitigate the hearing before Charles, J. 
which they say is correct. The intended first respondent submits: 

“25. The Intended Respondent’s chief opposition to the 
application is that the prospects of success are dim, and the 
appeal is meritless. 
 
26. In full, the grounds of the intended appeal do not 
condescend to any real legal complaint that the Learned 
Judge erred in law and in the exercise of her discretion. The 
grounds in substance amount to a rehashing of the original 
strike out application before the Learned Judge.” 

 
The intended first respondent does not suggest that the proposed appeal is fanciful or 
unarguable. Had the judge considered it to be unarguable she would have refused leave.  

93. Under our Rules, the process of eliminating unrealistic and unarguable appeals from 
interlocutory orders is done in the first instance by a judge of the Supreme Court and usually 
the judge who made the interlocutory order. If the judge grants leave, then the matter is heard 
in the Court of Appeal in the usual way. If the judge refuses leave, then the applicant can apply 
to this Court for leave. All this was explained in Junkanoo Estate Ltd. If on an application for 
an extension of time the intended respondent seeks to resist that application on the basis that 
the appeal has no realistic prospects of success then, in my judgment, the burden is on the 
intended respondent to show that the judge got it wrong in granting leave. The judge having 
granted leave the intended appellant is entitled to have his appeal proceeded with unless the 
intended respondent can show that the grant of leave was improper. Just as in an application to 
a full court to set aside leave granted by a single judge of the court, if on an application to extend 
the time made after leave has been granted by a Supreme Court Judge an intended respondent 
resisting that application for an extension of time must show “that there was no good reason for 
giving leave”. The intended first respondent in this case have not done so. They simply say that 
the appeal is meritless.  
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94. As I have endeavoured to point out, the application for leave was made within 14 days. This 
application for an extension of time was only necessary because the court did not grant leave 
immediately. 
 

95. Although this is an appeal against a case management decision and the proposed appeal may 
have challenges, in my judgment the intended appellants should have an opportunity to have 
this appeal heard and make full arguments. I have not considered the grounds of the appeal in 
detail. They have not been fully argued on this application for an extension of time. The issue 
on this application is, in my judgment, limited. It is not whether the appeal will succeed or fail. 
That issue is for the full appeal. It is whether the appeal is fanciful or unarguable. As I said 
earlier, there are cases where an extension of time is granted but the appeal is in fact dismissed. 
In my judgment the intended appellants should have their appeal heard. Leave should be 
granted. 
 

96. I would extend the time for appealing and serving the Notice of Appeal to 30 June 2021 and the 
service having already been made on the intended respondents, the intended respondents will 
be deemed to have been served on time. 
 

97. A Settling of the Record should be done quickly so that the substantive appeal could be heard 
this year. 
 

98. I would hear the parties on the issue of costs. Written submissions are to be provided by 22 
October 2021.     

 

 

 

      __________________________________________ 
      The Honourable Sir Michael Barnett, P 

 
 

 

    
 


