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Criminal appeal – Trafficking in persons – Unlawfully withholding of identification papers 
– Jurisdiction to issue a voluntary bill of indictment - Section 258 of the Criminal 
Procedure Code – Indictable offences – Summary offences – Hybrid offences  

The appellant was convicted of six offences, contrary to the Trafficking in Persons 
(Prevention and Suppression) Act (the Act); specifically four counts of trafficking in 
persons, contrary to section 3 of the Act  and two counts of unlawfully withholding 
identification papers, contrary to section 4 of the Act. The trial of the appellant 
commenced in the Supreme Court pursuant to the filing of a voluntary bill of indictment 
(VBI) by the Attorney-General (AG). The appellant’s principal ground of appeal is that as 



the matter was not properly before the learned judge, he erred in law by presiding over 
the matter.  

The thrust of the appellant’s contention is that her trial in the Supreme Court was a 
nullity in that the offences with which she was charged are not indictable but strictly 
summary offences; therefore, the AG had no jurisdiction to file the VBI and 
consequently the trial judge could not try her on indictment. 

Held: appeal against convictions allowed and convictions quashed. 

Based on the Criminal Procedure Code (CPC), criminal offences may be classified 
procedurally and for trial purposes into one of three (3) categories: (i) summary offences 
(ii) indictable offences (iii) a specific sub-set or class of “indictable offences” sometimes 
referred to as ‘electable offences’, identified in the Third Schedule of the CPC and 
governed by section 214, which are triable ‘either-way.’ 

Sections 3 and 4 of the Act demonstrate the clear intention of Parliament that the 
corresponding offences should be electable offences, that is, offences which are triable 
either way. However, it is the CPC which makes provision for the procedure to be 
followed in criminal cases and for matters incidental thereto. That Act defines an 
indictable offence as one which is triable only on information in the Supreme Court, 
therefore, the offences with which the appellant were charged cannot be considered 
indictable offences. As the appellant was convicted on information in the Supreme 
Court, and having established that the offences are not indictable offences, the only way 
that her trial would have been valid is if procedural provisions were made for the offence 
to be an either-way offence.  

Either-way offences, as per section 214 of the CPC, are those referred to in the Third 
Schedule of the Code. However, in the present case the necessary Parliamentary 
action has not yet been taken to amend the Third Schedule to specifically include 
offences against the TIP Act. The offences, therefore, must be considered summary 
offences. 

The VBI procedure is reserved for persons before magistrates, charged with indictable 
offences and as the appellant was not a person charged before the magistrate with an 
indictable offence the VBI filed by the AG was done without jurisdiction and the trial 
subsequent thereto was a nullity.   

Kzeno Kemp v The Commissioner of Police MCCrApp No. 117 of 2011 considered 
Ralph Jan Ward v The Attorney-General SCCrApp No. 98 of 2012 considered 
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______________________________________________________________________ 

J U D G M E N T  

______________________________________________________________________ 

Judgment delivered by the Honourable Ms. Justice Crane-Scott, JA:  

Introduction 

1. This appeal raises an important issue regarding the extent of the Attorney-
General’s jurisdiction under section 258 of the Criminal Procedure Code Ch. 
91 (the “CPC”) to issue a voluntary bill of indictment to effectively remove a 
criminal matter from the Magistrate’s court to the Supreme Court for trial.   

Background 

2. The appellant was arraigned in the Supreme Court before Senior Justice Mr. 
Jon Isaacs (as he then was) on 10 March 2014 on a Voluntary Bill of 
Indictment [No. 80/3/2013] which alleged 8 Counts contrary to the Trafficking 
in Persons (Prevention and Suppression) Act, Ch. 106 (“the TIP Act”) as 
follows: 

[Counts 1 and 2] - Trafficking in Persons contrary to 
section 3(2)(c); 

[Counts 3 and 4] - Trafficking in Persons contrary to 
section 3(2)(a);  

[Counts 5 and 6] - Unlawful Withholding of Identification 
Papers contrary to section 4(1)(a); and 
 
[Counts 7 and 8] – Transporting a Person for the 
Purpose of Exploiting such Person for Prostitution 
contrary to section 5(1).  

 
3. At the close of the case for the Prosecution and following a no-case 

submission, Crown prosecutor, Mr. Bonaby informed the Court of the Crown’s 
intention to withdraw Counts 7 and 8 of the Indictment. During the course of 
his Summing-up, the learned Trial Judge subsequently instructed the jury that 
they were discharged from arriving at a verdict in relation to Counts 7 and 8 
and that they should only consider Counts 1 through 6 of the Indictment.  
 

4. The jury subsequently convicted the appellant of four (4) counts of Trafficking 
in Persons relative to Counts 1, 2, 3 and 4 and two (2) counts of Unlawful 
Withholding of Identification Papers on Counts 5 and 6. 
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5. On 25 June 2014 the appellant was sentenced to fifteen (15) years on each of 
the four (4) counts of Trafficking in Persons to run concurrently with a 
sentence of seven (7) years imposed in relation to each count of Unlawful 
Withholding of Identification Papers. After taking into account the seventeen 
(17) months spent on remand, the appellant will be required to serve a period 
of thirteen (13) years and five (5) months with effect from 25 June 2014. 

The Appeal 

6. The appellant filed a Notice of Appeal against her conviction and sentence 
from Her Majesty’s Prisons on 9 July 2014. On 16 July 2014, a Notice of 
Appeal was also filed by Messrs. Jairam Mangra and Brian Dorsett, the 
attorneys-at-law who had jointly represented the appellant at the trial. 
 

7. On 25 August 2015 an Amended Notice of Appeal was filed by the appellant’s 
newly appointed legal representative, Mr. Murrio Ducille. In the Amended 
Notice of Appeal, the appellant challenged her 6 convictions and the 
associated sentences on five (5) grounds as follows: 

 
“i. The learned Trial Judge erred in law when he 
accepted that the matter was properly before him for 
trial and therefore presided over the matter; 
 
ii. The learned Trial Judge erred in law when he allowed 
the trial to continue where the indictment was 
fundamentally defective as being bad for duplicity; 
 
iii. The verdict is unreasonable and cannot be supported 
having regard to the evidence; 
 
iv. The verdict is unsafe and unsatisfactory having 
regard to the circumstances of the case; 
 
v. The sentence is manifestly harsh and excessive.” 

Ground (i) – That the trial was a nullity:  

8. We are satisfied that in terms of its relative importance to the outcome of the 
appeal, this ground is the most significant of the 5 grounds since the 
appellant’s success on Ground (i) will inevitably result in the quashing of all 6 
of her convictions together with the associated sentences. 
 

9. Based on his oral and written submissions, Counsel for the appellant, Mr. 
Ducille launched what we would describe as a multi-pronged attack on the 
appellant’s convictions. His submissions were constructed on a series of 
interlocking arguments and deductions of logic based on the statutory 
interpretation which he has given to the TIP Act, read in conjunction with the 
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procedures for selecting the mode of trial of criminal offences set out in the 
CPC.  

10. The main thrust of the contention is that the appellant’s trial in the Supreme 
Court was a nullity because the 6 offences with which the appellant was 
charged under the TIP Act are not “indictable offences” within the meaning of 
the CPC, but strictly summary. In view of this, he submitted, the Attorney-
General had no jurisdiction to file the voluntary bill of indictment pursuant to 
section 258 of the CPC. Consequently the learned Trial Judge had no 
jurisdiction to try the offences on information in the Supreme Court and erred 
in law in presiding over the trial and in not remitting the matter back to the 
Magistrate’s Court to be dealt with summarily. 

 
11. Mr. Ducille buttressed his submissions by adverting, inter alia, to the 1991 

amendment to the Third Schedule of the CPC by which certain “indictable 
offences” created under the Sexual Offences and Domestic Violence Act, Ch. 
99 and the Penal Code, Ch. 84 respectively, had been inserted into Part IV of 
the Third Schedule, thereby bringing them under the ambit of section 214 of 
the CPC.  

 
12. He submitted that as the necessary Parliamentary action had not yet been 

taken to amend the CPC to specifically include sections 3 and 4 of the TIP 
Act in the Third Schedule, the offences were not governed by section 214 of 
the CPC and consequently, the only available mode of trying them was 
summarily. 

 
13. Consequently, it was not open to the Attorney-General to file a voluntary bill 

of indictment since section 258(1) of the CPC only authorizes the filing of a 
voluntary bill in the Supreme Court against a person who is charged before a 
magistrate’s court with an “indictable offence.”   

 
14. Counsel for the respondent, Mr. Gaskin, submitted that Mr. Ducille’s 

submissions on this ground were misconceived. He submitted that the 
appellant’s case was properly before the learned Trial Judge and further 
stated that by providing separate and distinct penalties in respect of summary 
convictions and convictions on information, Parliament must be presumed to 
have intended offences under the TIP Act to be tried by either mode and 
could not have intended for the offences to be tried summarily only in the 
Magistrate’s court as Mr. Ducille contends. He reiterated his view that it would 
be absurd to believe that Parliament would act in vain by enacting a penalty 
provision that is of no effect.  

 
15. He further submitted that while the CPC may give an accused person an 

opportunity to elect the forum for their trial, ultimately it is for the Attorney-
General, to determine the mode of trial of an “indictable offence.” This, he 
said, was achieved by issuance of a voluntary bill of indictment in the 
Supreme Court in accordance with section 258 of the CPC. He submitted that 
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the appellant in this case had appeared before the Magistrate’s court within 
six (6) months of the complaint, arrest and detention and the Attorney-
General had, acting in accordance with section 258, preferred a voluntary bill 
of indictment against her in the Supreme Court. In the circumstances, he 
contended, the matter was properly before the learned Trial Judge for trial 
and the Judge committed no error of law in presiding over the trial.  

 
16. Mr. Gaskin also referred the Court to subsection 258(4) of the CPC which, he 

submitted, was “the key section” that permitted the Crown to proceed by way 
of voluntary bill of indictment. Section 258(4) reads as follows: 

“(4) Where a voluntary bill is filed against a person who 
is before a magistrate’s court charged with an offence 
triable on information, the prosecutor shall, within a 
reasonable time after the filing of the voluntary bill, 
produce to the magistrate and to the person charged, 
respectively, a copy of the voluntary bill and of the 
relevant summons issued by the Registrar under 
subsection (3).” 

 
17. Before examining the contending arguments, we think it will be convenient to 

commence our discussion, by adverting to the CPC, the long title of which 
declares it to be:  
 

“An Act to make provision for the procedure to be 
followed in criminal cases and for matters incidental 
thereto.” [Emphasis added] 

 
18. Based on the CPC, criminal offences may be classified procedurally and for 

trial purposes into one of three (3) categories as follows: (i) summary offences 
which are triable by a Magistrate’s court presided over by a magistrate 
exercising jurisdiction in accordance with the provisions of the Magistrate’s 
Act, Ch. 54; (ii) indictable offences which are ‘triable only on information 
before the Supreme Court’; and (iii) a specific sub-set or class of “indictable 
offences” sometimes referred to as ‘electable offences’, identified in the Third 
Schedule of the CPC and governed by section 214, which are triable ‘either-
way.’ 
 

19. Insofar as relates to the trial of summary offences, a magistrate has 
jurisdiction pursuant to section 3(2)(d) of the Magistrate’s Act: 

 
“…to hear and determine in accordance with the 
provisions of the Criminal Procedure Code Act, all and 
any complaints against any person being or coming 
within his district concerning the commission of any 
offence as regards any matter directed or authorised by 
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summarily, and also hear and determine any complaint 
against any person within his district for the recovery of 
any fine, penalty or forfeiture not specially assigned by 
any law to the Supreme Court.” [Emphasis added] 

 
20. While the expression “summary offence” is not defined in the Magistrate’s Act 

or in the CPC, it is defined in the Penal Code, Ch. 84 to mean:  
 

“…any offence punishable under Book II of this [Penal] 
Code, or punishable on summary conviction under any 
other law.” [Emphasis added] 

 
21. As to “indictable offences”, each magistrate has jurisdiction pursuant to 

section 3(2)(a) of the Magistrate’s Act: 
 

“…to investigate all charges of indictable offences in 
accordance with the provisions of the Criminal Procedure 
Code Act.”   

 
For purposes of the Magistrates Act, the expression “indictable offence” is 
said to mean “any offence which is triable only at the sessions,” while the 
word “sessions” means “the Supreme Court sitting to try indictable offences.” 
 

22. The expression “indictable offence” is also defined in section 2 of the Penal 
Code to mean “…any offence punishable under Book III of the [Penal] 
Code or punishable on indictment under any other law.” However, not 
surprisingly (given the stated purpose of the CPC) the interpretation section of 
the CPC contains a definition of “indictable offence” which is markedly 
different. Section 2 of the CPC provides:   
 

“2. In this Code unless the context otherwise requires-… 
  

“indictable offence” means save as provided by 
section 214 any offence which is triable only on 
information before the Supreme Court...”  
[Emphasis added] 

 
23. In Kzeno Kemp v.  The Commissioner of Police MCCrApp No. 117 of 2011 

and more recently in Ralph Jan Ward v.  Attorney-General SCCrApp No. 98 
of 2012 this Court has had occasion to consider the meaning to be ascribed 
to the definition of the expression “indictable offence” as used in sections 2, 
214 and 258 of the CPC. 
 

24. In both Kemp and Ward this Court has held that for purposes of the CPC, the 
definition “indictable offence” in section 2 is to be construed to include a Third 
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Schedule offence which but for or save for section 214 would ordinarily be 
triable only on information.  

25. The following extract from the decision in Ward is worthy of repetition and 
speaks for itself: 

 
“38. It is undisputed that section 214 makes provision 
for determining the mode of trial of a sub-set or class of 
“indictable offences” listed in the Third Schedule which 
are triable “either-way” and not exclusively on 
information. With this in mind, [we] have concluded that 
by specifically inserting a cross-reference in the 
definition to the sub-set of class of indictable offences 
provided for in section 214, Parliament must be taken to 
have thereby included “Third Schedule” offences.” 
 

26. In our view the expanded definition of “indictable offence” adopted in the CPC 
clearly facilitates, inter alia, the procedures for determining or selecting the 
mode of trial of those offences to which sections 214 and 258 of the CPC 
respectively, apply. 
 

27. Section 214 of the CPC governs the procedure for determining the mode of 
trial of those offences, all of which are indictable referred to in the Third 
Schedule which are intended to be triable ‘either-way.” It provides as follows: 

 

“214.  (1) Where a person charged with an offence 
referred to in the Third Schedule to this Code is brought 
before a magistrate’s court presided over by …a 
stipendiary and circuit magistrate, the court shall inform 
the accused person that he may be tried summarily for 
such offence but that he has the right to be tried for that 
offence by jury before the Supreme Court, and shall ask 
him whether he wishes to be tried by jury or consents to 
be tried summarily by such magistrate; and if the 
accused person does not consent to be tried summarily, 
the presiding magistrate shall either remit the case to 
some other magistrate to hold a preliminary inquiry or 
may himself hold such preliminary inquiry in respect of 
the charge, in accordance with the provisions of this 
Code. 

 (2) If, in a case such as is referred to in 
subsection (1) of this section, the accused person 
consents to be tried summarily in respect of such 
offence,…the stipendiary and circuit magistrate may 
proceed to hear and determine the charge in accordance 
with the provisions of this Part of this Code: 
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 Provided that-  

a. if the presiding magistrate does not 
consider it expedient in the interest of 
justice to deal with any such particular 
case summarily, he may refuse to do so 
and in such a case a preliminary inquiry 
shall be held as aforesaid; and 

b. the presiding magistrate shall not in any 
case proceed to hear and determine 
summarily a charge against any person 
which may be tried on information, if the 
Attorney-General in writing directs that 
the case shall not be tried summarily.” 
[Emphasis added] 

28. It is evident from the foregoing provision that the Third Schedule of the CPC 
operates in conjunction with subsection 214(1) to give a person charged with 
an indictable offence listed in the Third Schedule, a statutory option to have 
the offence tried summarily in the Magistrate’s court. However where an 
accused person elects a summary trial, the election is liable to be vetoed or 
overridden: (a) where (as provided in subsection 214(2)(a)) the presiding 
magistrate refuses to deal with the offence summarily because it is not 
considered expedient in the interest of justice to do so; and (b) where the 
Attorney-General intervenes by fiat as provided in subsection 214(2)(b) 
directing that the accused be tried in the Supreme Court. 
 

29. Insofar as they are relevant to this appeal, we have also found it useful to 
reproduce the relevant portions of section 258 of the CPC which regulate the 
procedure whereby the Attorney-General may, by filing a voluntary bill of 
indictment in the Supreme Court against a person who is charged before a 
Magistrate’s court with an “indictable offence”, effectively remove the matter 
to the Supreme Court for trial.  

 
30. The relevant portions of Section 258 provide as follows: 
 

“258. (1) Notwithstanding any rule of practice or 
anything to the contrary in this or any other written law, 
the Attorney-General may file a voluntary bill of 
indictment in the Supreme Court against a person who 
is charged before a magistrate’s court with an indictable 
offence whether before or after the coming into 
operation of this section, in the manner provided in this 
section. 
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(2) Every voluntary bill shall be signed by the 
Attorney-General or on his behalf by any legal 
practitioner acting on his instructions, and shall be filed 
with the Registrar of the Supreme Court, together with 
— 

(a) statements of the evidence of witnesses 
whom it is proposed to call in support of 
the charge; 

 
(b) a statement signed by the Attorney-
General or by any legal practitioner acting 
on his behalf, to 
the effect that the evidence shown by the 
statements will be available at the trial and 
that the case disclosed by the statements 
is, to the best of his knowledge, information 
and belief, substantially a true case; and 

 
(c) such additional copies of the voluntary 
bill and of the respective statements 
mentioned in paragraphs (a) and (b) as are 
necessary for service upon the accused 
person. 

 
(3) Upon the filing of a voluntary bill, the Registrar 

shall issue a summons requiring the attendance of the 
accused person before a judge at a date specified in the 
summons, which date shall not be earlier than seven 
days after service upon the accused person of the 
documents mentioned in paragraph (c) of subsection 
(2). 

 
(4)   … 

 
(4A) … 

 
(5) The provisions of sections 141 to 144 shall 

mutatis mutandis apply to an accused person against 
whom a voluntary bill is filed as if that person were a 
person who has been committed for trial by a 
magistrate.  
 

(6) … 
 

(7) … 
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(8) … 
 

(9) … etc.” 
 
31. Subsection 258(1) operates notwithstanding any rule of practice or anything 

to the contrary in the CPC or any other written law. Where the discretion is 
exercised by the Attorney-General in accordance with subsection 258(1), the 
filing of a voluntary bill of indictment by the Attorney-General effectively 
operates to oust the jurisdiction of a magistrate to investigate in accordance 
with the CPC, a charge brought against any person who is before the court 
charged with an “indictable offence.” [See section 3(2)(a) of the Magistrate’s 
Act.] 
 

32. Again, as is expressly provided in subsection 258(5), provided that the 
voluntary bill is filed in accordance with subsection 258(1), it has the effect, by 
operation of law, of committing an accused person who is before the 
magistrate charged with an indictable offence for trial before the Supreme 
Court as if the accused were a person who had been committed for trial by a 
magistrate. 
 

33. More importantly, where a voluntary bill of indictment is issued in strict 
compliance with the procedural requirements set out in subsection 258(1), it 
operates to commit an accused person to the Supreme Court for trial and 
gives the Supreme Court jurisdiction to exercise its original criminal 
jurisdiction.  

 
34. In short, a validly issued bill of indictment issued by the Attorney-General 

pursuant to section 258(1), operates to commit an accused person to the 
Supreme Court for trial, notwithstanding section 36 of the CPC which 
provides: 

 
“36. The Supreme Court may inquire into and try any 
offence subject to its jurisdiction at any place where it 
has power to hold sittings: 
  

Provided that no criminal case shall be brought 
under the cognizance of the Supreme Court 
exercising its original jurisdiction unless the 
same shall have been previously investigated by a 
magistrate‘s court and the accused person shall 
have been committed for trial before the Supreme 
Court” [Emphasis added] 

 
35. In view of the foregoing provision, it is obvious that unless the requirements of 

subsection 258(1) are scrupulously met and the bill validly issued, the 
Supreme Court will not have jurisdiction to entertain the matter.    
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36. We turn now to consider sections 3 and 4 of the TIP Act under which the 

appellant was charged and convicted. The sections provide: 
 

3.  (1) Whoever engages in or conspires to engage in, 
or attempts to engage in, or assist or otherwise 
facilitates another person to engage in “trafficking 
in persons” shall — 

 
(a) on summary conviction — 

 
(i) be sentenced to not less than 
three years nor more than five years 
imprisonment; 

 
(ii) be subject to forfeiture of property 
under section 7; and 

 
(iii) be ordered to pay full restitution 
to the victim under section 6; 

 
(b) on conviction on information — 

 
(i) be sentenced to life imprisonment 
or to a term not less than five years; 

 
(ii) be subject to forfeiture of property 
under section 7; and 

 
(iii) be ordered to pay full restitution 
to the victim under section 6. 

 
(2) A person commits the offence of trafficking in 
persons where, for the purpose of exploitation he 
— 

 
(a) recruits, transports, transfers, harbours 
or receives another person within The 
Bahamas; 

 
(b) recruits, transports or transfers another 
person from The Bahamas to another 
country; or 

 
(c) recruits, transports, transfers, or 
receives or facilitates the arrival of another 
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person from another country into The 
Bahamas, by any of the means specified in 
subsection (3). 

 
(3) The means referred to in subsection (2) are — 

 
(a) threat or use of force or other form of 
coercion; 

 
(b) abduction; 

 
(c) deception or fraud; 

 
(d) the abuse of — 

 
(i) power; or 

 
(ii) a position of vulnerability; 

 
(e) the giving or receiving of a benefit in 
order to obtain the consent of a person who 
has control over another person. 

 
(4) Notwithstanding the absence of the use of any 
of the means specified in paragraphs (a) to (e) of 
subsection (3) a person who recruits, transports, 
transfers, harbours or receives a child for the 
purpose of exploitation of that child commits the 
offence of trafficking in persons. 

 
(5) In subsection (3) a reference to “deception or 
fraud” includes deceiving another person about 
the fact that the other person's exit from or arrival 
in The Bahamas is for a purpose that involves the 
provision by the other person of sexual services 
in or outside The Bahamas or will involve the 
other person's exploitation or the confiscation of 
the other person's travel or identity document. 
 

4.  (1) A person who, for the purpose of committing 
or facilitating an offence under subsection (1) of 
section 3 conceals, removes, withholds or 
destroys any — 

 
(a) travel document that belongs to another 
person; or 
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(b) document that establishes or purports 
to establish another person's identity or 
immigration status, is liable on — 

 
(i) summary conviction to 
imprisonment for a term of three 
years; 

 
(ii) conviction on information for 
imprisonment for a term of ten years. 

(2) Every person who receives a financial or other 
benefit knowing that it results from the offence of 
trafficking in persons commits an offence and is 
liable on — 

 
(a) summary conviction to a fine of ten 
thousand dollars or to imprisonment for 
three years or to both such fine and 
imprisonment; 

 
(b) conviction on information to a fine of 
fifteen thousand dollars or to imprisonment 
for a term of ten years or to both such fine 
and imprisonment. 

 
(3) For the purposes of this section, an offence 
under subsection (1) is facilitated — 

 
(a) where the facilitator knows that such an 
offence is intended to be facilitated; 

 
(b) whether or not the facilitator knows the 
specific nature of the offence that is 
intended to be facilitated; and 

 
(c) whether or not the offence was actually 
committed. [Emphasis added] 
 

37. We are satisfied that sections 3 and 4 of the TIP Act (reproduced above) are 
evidently hybrid in nature insofar as penalties have clearly been prescribed in 
the event of a summary conviction or a conviction on information. However, 
both sections stop short of expressly designating the offences as either 
indictable or summary. The sections simply set out the conduct which is 
proscribed by law and stipulate the penalties which could be imposed whether 
upon summary conviction or upon conviction on information.  
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38. As regards the procedure to be followed in relation to sections 3 and 4 of the 

TIP Act, we are satisfied that while the provision of the penalties in the event 
of a summary conviction or a conviction on information might (as Mr. Gaskin 
contends) tend to suggest that Parliament intended that sections 3 and 4 
were to be capable of trial either way, it is evident that the necessary 
Parliamentary action has not yet been taken to amend the Third Schedule of 
the CPC to specifically include them in the Schedule thereby bringing them 
within the ambit of section 214 of the CPC. 

 
39. Furthermore, since sections 3 and 4 of the TIP Act under which the appellant 

was charged and convicted are not governed by section 214 of the CPC, they 
clearly do not fall within the definition of “indictable offence” within section 2 of 
the CPC.   

 
40. Additionally, they also cannot be regarded as offences which fall within the 

definition of “indictable offence” stipulated in the CPC since it is obvious from 
the TIP Act itself that they are not offences which are “triable only on 
information before the Supreme Court”.  

 
41. In the result, we are satisfied that as the appellant was not a person who was 

“charged before a magistrate’s court with an indictable offence”, the purported 
filing by the Attorney-General of the voluntary bill of indictment [No 80/3/2013] 
against the appellant pursuant to section 258 of the CPC was done without 
jurisdiction and was unlawful.  

 
42. The procedure in section 258 of the CPC contemplates that as a precondition 

to the exercise of the Attorney-General’s discretion under subsection 258(1) 
there must first be before a magistrate a person who is charged with an 
“indictable offence.” It is only when the precondition is met that a voluntary bill 
of indictment may lawfully be filed at the instance of the Attorney-General 
pursuant to subsection (1) to bring the proceedings to the Supreme Court.  

 
43. We are not persuaded by Counsel for the Respondent’s submission that 

section 258(4) of the CPC is “the key provision” which authorized the 
issuance of the voluntary bill in this case. Quite to the contrary and as 
Counsel for the appellant correctly pointed out, the operative provision which 
governs the Attorney-General’s power to issue a voluntary bill is subsection 
258(1).  

 
44. Subsection 258(4) is merely administrative and, as the subsection itself 

clearly states, subsection 258(4) only comes into play after the voluntary bill 
of indictment has been properly issued by the Attorney-General in 
accordance with subsection 258(1).  

 

  15



45. In summary, the voluntary bill of indictment [No 80/3/2013] in this case was 
issued against the appellant by the Attorney-General without jurisdiction and 
in breach of subsection 258(1) since the appellant was not a person who was 
charged before a Magistrate’s court with an “indictable offence”.  

 
46. In the circumstances, since the voluntary bill issued unlawfully, we are also 

satisfied that the purported committal of the appellant to the Supreme Court 
pursuant to section 258(5) could not validly occur.  

 
47. Having regard also to section 36 of the CPC, we are also satisfied that the 

voluntary bill of indictment [No. 80/3/2013] which issued against the appellant 
was not lawfully brought under the cognizance of the Supreme Court. 
Accordingly, appellant’s subsequent trial and conviction before the Supreme 
Court amounted to a nullity. 

 
48. We would accordingly allow the appeal on this ground and quash the 

appellant’s convictions on Counts 1 to 6 of the Indictment together with the 
associated sentences and order her immediate release from prison. 

 
Ground (ii) – Counts 1 to 4 of the Indictment are duplicitous: 

 
49. While also significant to the appeal, the appellant’s submissions under 

Ground (ii) regarding duplicity appear to relate only to her convictions on 
Counts 1 to 4. 
 

50. In view of our decision in relation to Ground (i), we do not consider it 
necessary for us to embark on a comprehensive discussion of the contending 
arguments regarding the alleged duplicitous nature of Counts 1 to 4. 

 
51. The rule against duplicity is aimed at ensuring fairness. Accordingly, care 

must be taken when laying charges and informations to ensure an accused 
knows the nature and particulars of the offences with which he is charged.  

 
Grounds (iii), (iv) and (v): 

 
52. As we have decided to allow the appeal under Ground (i), it will be 

unnecessary for us to consider the merits of Grounds (iii), (iv) and (v) or to 
determine whether the verdict is unreasonable and unsafe or the sentence 
manifestly harsh and excessive. 
 

53. Regarding the sentence, however, we nevertheless observe that what the 
learned judge considered as aggravating circumstances were the means set 
out in section 3(3) as necessary to commit the offence. He made no 
reference, as he ought to have, to the sentencing guidelines in section 8(1) 
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which sets out aggravating circumstances, none of which were present in this 
case.  

Omission of an essential element of offence from the Indictment: 

 
54. During the course of the hearing and despite it not having been specifically 

raised as a ground of appeal, the Court ex proprio motu heard argument from 
both Counsel in relation to the impact on the conviction of the omission from 
the Particulars of Offence relating to Counts 5 and 6 the words, “for the 
purposes of committing or facilitating the offence of trafficking in persons” 
which having regard to section 4(1) of the TIP Act, was undeniably an 
essential element of the offence of Unlawful Withholding of Identification 
Papers.   
 

55. Counsel for the Respondent agreed that the words constituted an essential 
element of the offence which had to be established and without which a 
conviction would not stand. He however submitted that since the section 4(1) 
of the TIP Act under which the appellant was charged was clearly stated in 
the Indictment in the Statement of Offence it was not necessary for the 
Particulars of Offence to expressly include any reference to the purposes for 
which the passport was withheld.  

 
56. For his part, Counsel for the appellant submitted that the Particulars of 

Offence relating to Counts 5 and 6 of the Indictment were deficient and did 
not disclose an offence since it was clear that an essential element of the 
offence had not been stated. 

 
57. Given our decision in relation to Ground (i), it will be unnecessary to make 

any determination in relation to this particular issue or to consider what impact 
(if any) the omission from the Particulars of Offence of this element of the 
offence would have had on the appellant’s convictions relative to Counts 5 
and 6.  

 
58. We would merely caution that when framing criminal charges and 

informations, particularly those involving statutory offences, care must be 
taken to adhere to the rules set out in section 76 and the Second Schedule of 
the CPC with a view to ensuring that (save as provided in subsection 76(2)) 
each charge or each count on the information provides an accused person 
with full particulars of the offence which the accused is required to meet at the 
trial.  

 

Disposal 
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59. In the result and for all the foregoing reasons outlined in relation to Ground (i), 
we allow the appellant’s appeal and quash the 6 convictions and the 
associated sentences.  

 
 
 
 

_____________________________________ 
       The Honourable Ms. Justice Crane-Scott, JA 
 
 
 
 
 
 
  _________________________________________ 
  The Honourable Mr. Conteh, JA 

 
 
 
 
 
 

  _________________________________________ 
  The Honourable Mr. Justice Adderley, JA 

 
    

    
 
 


