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The appellant was charged with two (2) counts of unlawful sexual intercourse with a dependent 

between 9 October 2015 and 12 October 2015 and between 16
 
August 2015 and 31 August 2015. 

On 30 June 2017 the appellant was found guilty, unanimously, on both counts and was sentenced 

to seven (7) years on each count to run consecutively with effect from date of conviction. He 

appealed his conviction on the grounds that the trial judge erred when she failed to give good 

character direction and adequate corroboration direction, the defence counsel’s conduct and 

failure to follow appellants instructions affected his ability to have a fair trial and that the verdict 

was unsafe and unsatisfactory and his sentence was unduly harsh and severe. 

 

Held: - Appeal allowed. Sentences and convictions quashed. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   

It is clear that the issue of the appellant’s character had been raised in the trial. The appellant 

gave evidence on his behalf in the trial and was therefore “entitled to the benefit of a good 

character direction from the judge when summing up to the jury.” In fact, this was a case where 

the invidious mention of the appellant’s purported abuse of child A’s mother and his alleged 

infidelity required the judge to bring some semblance of balance to the trial giving the good 

character direction to the jury. By so doing, the judge would ensure that the trial was fair.  

Another reason good character direction was necessary was that the extraneous evidence that 

was led before the jury, for example, the domestic abuse, the appellant’s infidelity and incidents 

of sexual contact with Child A that fell outside the charges laid against him. The respondent’s 

case against the appellant relied solely on the testimony of Child A as there was no corroborating 

witnesses to support her evidence; nor was there any forensic evidence purporting to implicate 

the appellant in the offences. The appellant denied Child A’s allegations therefore the trial was a 

contest of who was telling the truth. However, his chances of convincing the jury that he was 

being truthful were severely hampered due to the judge’s failure to give and explain to the jury 

both aspects of the good character direction. 

Alexander Williams v. Regina SCCrApp No. 155 of 2016   Considered 

Bhola v The State of Trinidad and Tobago [2006] UKPC 9  Mentioned 

Brown v The State of Trinidad and Tobago [2012] UKPC 2  Mentioned 

Dennis Reid v. The Queen [1990] A.C. 343  Considered 

Donna Vasyli v Regina SCCrApp. No. 255 of 2015  Considered 

Jagdeo Singh v The State of Trinidad and Tobago [2006] 1 WLR 146  Mentioned 

Michael Scott v Regina SCCrApp No. 163 of 2012   Mentioned 

Mikiko Black v Regina SCCrApp No. 40 of 2014   Mentioned 

Regina v Makanjuola; Regina v Easton [1995] 1 WLR 1348  Considered 

R v McChleery [2019] EWCA Crim 2100 Mentioned 

Sherry v The Queen [2013] UKPC 7 Considered 

S.S. v Regina [2017] 2 BHS J. No. 117  Considered 

R v Hunter [2015] EWCA Crim 631 Mentioned 

Teeluck and Another v Regina [2005] UKPC 14  Considered 

The Attorney General v Omar Chisholm MCCrApp No. 303 of 2014  Considered 
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REASONS FOR DECISION 

 

 

Reasons delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 12 December 2019, we allowed the appeal of the appellant, quashed his convictions 

and set aside his sentences. Further, we made no order for a retrial; and promised to 

provide our reasons for doing so. We provide them now.   

 

2. The intended appellant was convicted of two counts of unlawful sexual intercourse with a 

dependent on 30 June 2017; and was sentenced on 24 November 2017, to seven years (7) 

imprisonment on each count. The sentences were to run consecutively. 

  

3. He sought to appeal his conviction having filed his appeal on 22 November 2018; but his 

appeal was out of time. Thus, he required the leave of the Court to appeal. He applied for 

an extension of time within which to appeal. His grounds of appeal initially included the 

failure of the trial judge to give a good character direction to the jury and that the virtual 

complainant tested positive for a sexually transmitted disease, gonorrhea, but he was not 

found to be suffering from that disease. He had amended his grounds as follows: 

“The appellant relies on the following grounds of 

appeal, namely:— 

(1) The learned judge erred when he did not give a good 

character direction  in reference to the appellant to 

commit the offence. 

 (2) That the sentence is unduly harsh and severe.” 

4. However, on 28 October 2019, he filed a Re-Amended Affidavit that listed five grounds 

of appeal: 

“(1) The learned judge erred when she failed to give a 

good character direction. The relevance of such a 

direction had to do with credibility and  propensity 

there was clear evidence of imputations of bad 

character in this trial brought out through the Crown 

and defense counsel; 

(2) The learned judge erred in law when he failed to 

give an adequate corroboration direction having regard 

to the circumstances; 
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(3) That defence counsel conduct and failure to follow 

the instructions of the appellant affected his ability to 

have a fair trial; 

(4) The verdict is unsafe and unsatisfactory having 

regard to the  circumstances of the case; 

 (5) That the sentence is unduly harsh and severe.” 

5. Inasmuch as we granted the intended appellant leave to appeal, ultimately, all further 

references to him and the intended respondent will omit the word “intended”. 

The Extension of Time Application   

6. In Alexander Williams v. Regina SCCrApp No. 155 of 2016, Allen, P wrote at 

paragraph 11: 

“11. The power to grant an extension of time within which to 

appeal to the  Court of Appeal is given by rule 9 of the Court of 

Appeal Rules 2005. It is settled that in exercising its discretion 

to extend time, the Court considers four factors:  the length of 

the delay; the reasons for the delay; the prospect of success of 

the intended appeal; and the prejudice, if any to the 

respondent.” 

7. See also The Attorney General v Omar Chisholm MCCrApp No. 303 of 2014. 

 

8. The appellant was out of time by almost twelve months but it appeared that he may have 

prepared a Criminal Form No. 1 within the time limited for appealing; but the form was 

not forwarded to the Court by the Bahamas Department of Correctional Services 

(“BDOCS”) timeously thereby necessitating the preparation and submission of a new 

form. We considered the four factors and concluded that the only one of real concern to 

us was the prospect of success because, notwithstanding the length of delay, a reasonable 

explanation for the delay was proffered; and we found no prejudice inured to the 

respondent if the appeal was allowed to go forward. 

Prospect of Success 

9. In Sherry v The Queen [2013] UKPC 7 Lady Hale delivered the decision of the court; 

and at paragraph 14 said, inter alia: 

“The Board accepts that the merits of any proposed appeal are 

relevant to an application to extend time. At the very least, it 

must be shown that there is some merit in the proposed appeal 

before a court will consider whether the delay can be excused. 

If the appeal has no prospect of success, then it is in no-one’s 
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interests to allow it to proceed, however short or 

understandable the delay.” 

Ground 1- Good Character Direction 

10. The appellant’s first ground was that the trial judge failed to give the jury a good 

character direction which has two aspects to it, to wit, the credibility direction, that a 

person of good character is more likely to be truthful than one of bad character, and the 

propensity direction, that he is less likely to commit a crime, especially one of the nature 

with which he is charged. The trial judge’s failure rendered the trial unfair.  

 

11. Counsel for the respondent, Ms. McKinney, submitted that it was true that the trial judge 

did not give a good character direction to the jury; but given the strength of the 

prosecution’s evidence against the appellant, the jury would have returned the same 

verdict. Moreover, she contended, that the appellant’s Counsel did not raise the issue of 

good character during the trial.  

 

12. Ms. McKinney referred us to the authorities of Mikiko Black v Regina SCCrApp No. 40 

of 2014 and Michael Scott v Regina SCCrApp No. 163 of 2012, to illustrate that the 

absence of a good character direction where the appellants did not have a criminal record 

did not necessarily make the verdicts of guilty unsafe. 

 

13. Additionally, in the Privy Council case of Teeluck and Another v Regina [2005] UKPC 

14, Lord Carswell stated at paragraph 33(v): 

“(v) The defendant’s good character must be distinctly raised, 

by direct evidence from him or given on his behalf or by 

eliciting it in cross-examination of prosecution witnesses: 

Barrow v the State [1998] AC 846 at 852, following Thompson 

v R [1998] AC 811 at 844. It is a necessary part of counsel’s 

duty to his client to ensure that a good character direction is 

obtained where the defendant is entitled to it and likely to 

benefit from it. The duty of raising it is to be discharged by the 

defence, not by the judge, and if it is not raised by the defence 

the judge is under no duty to raise it himself: Thompson v R, 

ibid.” 

14. Ms. McKinney submitted that it is only in exceptional cases that the lack of a good 

character direction would make the verdict unsafe in any event. 

 

15. She acknowledged that the appellant’s counsel elicited good character evidence from 

Child A’s mother when she told the court that he appeared to be a decent Christian man 
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(transcript dated 13 June 2017 at page 56) and during the appellant’s examination in chief 

where he stated that he attended a Methodist African Church (transcript dated 27 June 

2017 at page 275). This evidence placed before the jury provides positive features of the 

appellant’s character which, though not good character in the legal sense, nonetheless 

entitled the appellant to the benefit of the direction. It seemed clear therefore that the 

issue of the appellant’s character had been raised in the trial; and as a consequence, the 

trial judge should have given a good character direction to the jury. Even so, although not 

expressly stated by me in Donna Vasyli v Regina SCCrApp. No. 255 of 2015, I was 

prepared to accept that a defendant’s good character may be raised inferentially and was 

not limited to circumstances amounting to good character being led in the “legal sense”. 

 

16. In Edmund Gilbert v The Queen, PC Appeal No. 25 of 2005, the appellant was a senior 

tax collector and a bishop in the Baptist Church; a person about whom their Lordships 

opined that there “was no doubt a respected and well-known figure in Grenada”. He had 

been convicted of the murder of a fifteen year old girl; and sentenced to death. He 

appealed to the Eastern Caribbean Court of Appeal (Grenada); but his appeal was 

dismissed. He appealed to the Privy Council; and his primary issue was whether the 

judge had been under a duty to give a direction as to the applicant’s good character and, if 

he was under such a duty, the effect of his failure to give such a direction. In dismissing 

his appeal against his conviction, Lord Woolf, speaking on behalf of their Lordships, said 

at paragraph 14, inter alia: 

 

“We suggest that the starting point must be that it is the task of 

the judge to give, at least, such directions as are necessary to 

ensure that the defendant has a fair trial and the jury received 

the directions necessary to enable them to reach a just result.” 

17. At paragraph 15, he said: 

“Normally this will mean a direction should be given by the 

judge setting out the relevant principles. Lord Taylor of 

Gosforth CJ in the case of Vye [1993] 1 WLR 471, at p 479 

stated; 

(1) A direction as to the relevance of his good character to a 

defendant's credibility is to be given where he has testified or 

made pre-trial answers or statements. 

(2) A direction as to the relevance of his good character to the 

likelihood of his having committed the offence charged is to be 

given whether or not he has testified, or made pre-trial 

answers or statements." 

Lord Taylor emphasised that the principles "normally" 

require a direction. R v Aziz [1996] 1 AC 41 explains how what 
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Lord Taylor said should be viewed. Lord Steyn, in a speech 

with which the other members of the committee agreed, stated 

the position in the following words at p 50: 

"It has long been recognised that the good character of a 

defendant is logically relevant to his credibility and to the 

likelihood that he would commit the offence in question. That 

seems obvious. The question might nevertheless be posed: why 

should a judge be obliged to give directions on good character? 

The answer is that in modern practice a judge almost 

invariably reminds the jury of the principal points of the 

prosecution case. At the same time he must put the defence 

case before the jury in a fair and balanced way. Fairness 

requires that the judge should direct the jury about good 

character because it is evidence of probative significance. 

Leaving it entirely to the discretion of trial judges to decide 

whether to give directions on good character led to 

inconsistency and to repeated appeals. Hence there has been a 

shift from discretion to rules of practice." 

18. He continued at paragraph 16: 

“Nonetheless, it would have been preferable if such a direction 

had been given because, as Miss Montgomery contends, this 

was a case where it must have been obvious that the defendant 

was relying on his good character and so a situation in which 

usually a direction in accordance with Vye should be given, 

even if this would be as a matter of caution.” 

19. In Teeluck v The State of Trinidad and Tobago [2005] UKPC 14, Lord Carswell 

stated: “and what might have been properly regarded at one time as a question of 

discretion for the trial judge has crystallised into an obligation as a matter of law”. 

 

20. At paragraph 33 of Teeluck, Lord Carswell set out five principles to be applied by a 

court regarding good character directions: 

“(i) When a defendant is of good character, i.e. has no 

convictions of any relevance or significance, he is entitled to the 

benefit of a good character direction from the judge when 

summing up to the jury, tailored to fit the circumstances of the 

case: Thompson v The Queen [1998] AC 811,  following R v Aziz 

[1996] AC 41 and R v Vye [1993] 1 WLR 471. 
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(ii) The direction should be given as a matter of course, not of 

discretion. It will have some value and will therefore be 

capable of having some effect in every case in which it is 

appropriate for such a direction to be given: R v Fulcher [1995] 

2 Cr App R 251, 260. If it is omitted in such a case it will rarely 

be possible for an appellate court to say that the giving of a 

good character direction could not have affected the outcome 

of the trial: R v Kamar The Times, 14 May, 1999. 

(iii) The standard direction should contain two limbs, the 

credibility direction, that a person of good character is more 

likely to be truthful than one of bad character, and the 

propensity direction, that he is less likely to commit a crime, 

especially one of the nature with which he is charged. 

(iv) Where credibility is in issue, a good character direction is 

always relevant: Berry v The Queen [1992] 2 AC 364, 381; 

Barrow v The State [1998] AC 846, 850; Sealey and Headley v 

The State [2002] UKPC 52, para 34. 

(v) The defendant's good character must be distinctly raised, 

by direct evidence from him or given on his behalf or by 

eliciting it in cross-examination of prosecution witnesses: 

Barrow v The State [1998] AC 846, 852, following Thompson v 

The Queen [1998] AC 811, 844. . It is a necessary part of 

counsel's duty to his client to ensure that a good character 

direction is obtained where the defendant is entitled to it and 

likely to benefit from it. The duty of raising the issue is to be 

discharged by the defence, not by the judge, and if it is not 

raised by the defence the judge is under no duty to raise it 

himself: Thompson v The Queen, ibid.” 

21. The appellant gave evidence on his behalf in the trial in which he portrayed himself as a 

churchgoer and elicited his good character through the testimony of Child A’s mother 

who described him as a “decent man” hence he was “entitled to the benefit of a good 

character direction from the judge when summing up to the jury”; in other words, a 

Vye direction on good character. See also R v McChleery [2019] EWCA Crim 2100 and 

R v Hunter [2015] EWCA Crim 631. 

 

22. What then was the effect on the trial due to the judge’s failure to give the good character 

direction? We acknowledge that such a failure is not necessarily fatal to a conviction. See 

Gilbert (supra); Brown v The State of Trinidad and Tobago [2012] UKPC 2; Bhola v 
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The State of Trinidad and Tobago [2006] UKPC 9 and Jagdeo Singh v The State of 

Trinidad and Tobago [2006] 1 WLR 146. The Court would need to look at the 

particular circumstances of each case to arrive at the proper conclusion. 

 

23. Madam Justice of Appeal Crane-Scott stated at paragraph 171 of Donna Vasyli (supra): 

 

“171. Whether this case is one where it is not possible to 

conclude with the necessary level of confidence that a good 

character direction would have made no difference; or whether 

alternatively, the case is one where the sheer force of the 

evidence against the appellant in the court below is so 

overwhelming that the direction could not possibly have 

affected the jury’s verdict, will depend on our conducting: “a 

close examination of the nature of the issues and the strength 

of the evidence as well as an assessment of the significance of a 

good character direction to those issues and evidence.” [See 

para 33 of Nigel Brown (above); and para 46 of France & anor 

v. The Queen [2012] UKPC 28.]” 

24. Crane-Scott, JA regarded the State’s circumstantial case against Mrs. Vasyli as “… 

severely undermined by the many inferences consistent with the appellant’s 

innocence which were reasonably open on the evidence.” She allowed this ground of 

Mrs. Vasyli’s appeal. 

 

25. The respondent’s case against the appellant relied solely on the testimony of Child A as 

there was no corroborating witnesses to support her evidence; nor was there any forensic 

evidence purporting to implicate the appellant in the offences. Hence, the jury’s view of 

Child A’s credibility was crucial to the success or otherwise of the prosecution of the 

appellant. The appellant denied Child A’s allegations therefore the trial was a contest of 

who was telling the truth, who was the more credible of the two. The prosecution was 

relying on the jury taking a favourable view of Child A’s testimony and the appellant was 

also giving evidence in the expectation that his account would be accepted by the jury. 

26. However, his chances of convincing the jury that he was being truthful were severely 

hampered due to the judge’s failure to give and explain to the jury both aspects of the 

good character direction.  

 

27. Another reason why the good character direction was necessary in this case was the 

extraneous evidence that was led before the jury, for example, the domestic abuse, the 

appellant’s infidelity and incidents of sexual contact with Child A falling outside the 

charges laid against him. We were satisfied that this was a case where the invidious 
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mention of the appellant’s purported abuse of child A’s mother and his alleged infidelity 

made it even more of an imperative for the judge to bring some semblance of balance to 

the trial by giving the good character direction to the jury. By so doing the judge would 

ensure that the trial was fair. 

 

28. Like Crane-Scott, JA said at paragraph 174 of Vasyli, we too were “unable to say with 

the necessary level of confidence that a good character direction would have made 

no difference in this case”. Thus, we found that this ground had merit. 

 

Ground 2 – No Adequate Corroboration Direction 

 

29. At pages 383 to 385 of the transcript dated 30 June 2017, the judge gave the following 

direction to the jury relating to corroboration: 

“The next direction of law, that I must give you, relates to 

corroboration. I must tell you, that corroboration, although 

not essential in law, in this case, is always looked for in 

practice, in sexual offences. 

I must therefore warn you of the danger of convicting a person 

on the  evidence of the Complainant alone. In this case, that is 

the evidence of Child A alone. She is the Virtual Complainant 

in this case. 

Because experience has shown, that Complainants do 

sometimes, for a variety of reasons tell false stories. But if 

having given full weight to this warning, you come to the 

conclusion that Child A, the Virtual Complainant, is telling the 

truth, you are entitled to convict, even though there is no 

independent confirmation of the Complainant’s evidence. 

What is corroboration? Corroboration is independent 

evidence. That is,  evidence which does not come from the 

Complainant, Child A, which confirms in some material 

particular, not only that the crime was committed, but also 

that the Defendant, Rukeithso Richardson, committed it. 

I say confirm in some material particulars because it is not 

necessary that there should be independent evidence of 

everything that Child A has said,  but it must be evidence 

which connects or tends to connect what implicated the 

accused in the crime, It is my duty to point out to you any 

evidence, which, if you accept, is capable of independently 
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confirming Child A’s evidence. In this case I direct you that 

there is no direct independent evidence.  

 

Now, remember that even if you do not find corroboration, but 

you accept the evidence of Child Am and it satisfies you, you 

may still convict on it alone, provided that you warn yourself of 

the danger of so doing. 

I must also direct you, that a recent complaint is not 

corroboration and  confirms only in some important aspects 

— and only in some important aspects, because it is not 

necessary, that there should be independent evidence of 

everything. 

The evidence that Child A told her mother, as I said, and her 

teachers, of  what happened to her in October, after the 

second incident, what she said to them, as a matter law, cannot 

be treated as evidence, that the alleged incident occurred. 

Because, as I indicated, it was only Child A and the Defendant, 

who would have been present, when the incidences occurred. 

You recall from the — and I will come to that, when I get to 

the evidence of Dr. Carter, when the question was put to him, 

as to whether he — whether the Defendant would have been 

the person, who committed the offences or had sexual 

intercourse with Child A, he said, he would not have been able 

to say, because he was not present. 

The only relevance of what she said to them, that is, the 

complaint made by  Child A, if you accept that she said it is 

that  it may show that the conduct, after the alleged 

occurrences, were consistent with her evidence about it. That 

may possibly help you on the question whether you can be 

sure, that she has told you the truth. It cannot, as I said, be 

corroboration independent confirmation of Child A’s evidence 

since it does not come from a source independent of her.” 

30. The appellant submitted that the judge should have given a stronger or more robust 

corroboration direction because that is done where, as in the present case, there is no 

independent evidence other than that of Child A; and it is evident that the accuser or 

another witness may have a motivation to lie. 
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31. Generally, there is no longer any requirement for a trial judge to direct the jury on 

corroboration in a sexual offence case. The decision to give such a direction lies solely 

within the discretion of the trial judge. Some guidance was provided to judges by the 

English Court of Appeal in Regina v Makanjuola; Regina v. Easton [1995] 1 WLR 

1348 where at page 1351, Lord Taylor of Gosforth C.J. said: 

“Whether, as a matter of discretion, a judge should give any 

warning and if so its strength and terms must depend upon the 

content and manner of the witness’s evidence, the 

circumstances of the case and the issues raised. The judge will 

often consider that no special warning is required at all.  

 

Where, however the witness has been shown to be unreliable, 

he or she may consider it necessary to urge caution. In a more 

extreme case, if the  witness is shown to have lied, to have 

made previous false complaints, or to bear the defendant some 

grudge, a stronger warning may be thought appropriate and 

the judge may suggest it would be wise to look for some 

supporting material before acting on the impugned witness's 

evidence. We  stress that these observations are merely 

illustrative of some, not all, of the  factors which judges may 

take into account in measuring where a witness  stands in the 

scale of reliability and what response they should make at that 

level in their directions to the jury. We also stress that judges 

are not required to conform to any formula and this court 

would be slow to interfere with the exercise of discretion by a 

trial judge who has the advantage of assessing the manner of a 

witness's evidence as well as its content.” 

 

32. Where a judge determines that a corroboration direction should be given, he should 

harken to the “Makanjuola rules”, to wit, those set out at pages 1351 to 1352. I have 

lifted the quote in part but reconfigured the format for ease of reading: 

“(1) … 

(2) It is a matter for the judge's discretion what, if any 

warning, he  considers appropriate in respect of such a 

witness as indeed in respect of  any other witness in 

whatever type of case. Whether he chooses to give a warning 

and in what terms will depend on the circumstances of the 

case,  the issues raised and the content and quality of the 

witness's evidence.  

(3) In some cases, it may be appropriate for the judge to warn 

the jury to  exercise caution before acting upon the 

unsupported evidence of a  witness. This will not be so simply 

because the witness is a complainant of  a sexual offence nor 
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will it necessarily be so because a witness is alleged  to be 

an accomplice. There will need to be an evidential basis for 

suggesting that the evidence of the witness may be unreliable. 

An evidential basis does not include mere suggestion by cross-

examining counsel. 

(4) If any question arises as to whether the judge should give a 

special warning in respect of a witness, it is desirable that the 

question be resolved  by discussion with counsel in the absence 

of the jury before final speeches.  

(5) Where the judge does decide to give some warning in 

respect of a  witness, it will be appropriate to do so as part of 

the judge's review of the  evidence and his comments as to 

how the jury should evaluate it rather than as a set-piece legal 

direction.  

(6) Where some warning is required, it will be for the judge to 

decide the strength and terms of the warning. It does not have 

to be invested with the whole florid regime of the old 

corroboration rules. 

(7) … 

(8) …”  

33. We noted that the accusations made by Child A against the appellant arose out of an 

incident at the child’s school when she was asked by a teacher about her homework. The 

following appears at page 84 of the transcript: 

“Q. Yes. And do you recall the date October 14th,      

     2015? 

 A. Yes. 

 Q. Yes. Can you tell us what happened? 

 A. So, that day my mother had gone to Nassau,    

                because she had gotten really, really, really   

                sick and the Defendant dropped me to school   

                and that was first period. And Ms. Horton   

                asked us - she asked us to give us her     

                homework and I didn't have my homework.  

                So, I didn't want to lie. So, I had to come up  
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                with an excuse. So, I couldn't up with an  

                excuse. So, I just told Ms. Horton that the  

                Defendant had been abusing my mother and  

                she told me to stay. 

     And then she took me to Ms. Knowles, the  

                Vice Principal and she asked me questions  

                like, when did it start? How old was I? Those  

                type of questions. And I told her- and he asked  

 

     me- and she asked me, did he hurt     

              

    anyone else inside the house? And I said,  

                

    yes. And she asked me who? And I said, me.” 

 

34. This was not a case where the complainant spontaneously volunteered information about 

her abuse; but rather a case where it was proffered by her as an excuse for not handing in 

her homework. 

 
35. Child A expressly testified that she hated the appellant because of what he allegedly did 

to her, and for his abuse of her mother. Child A could be regarded as falling into that 

category of persons bearing a grudge against the defendant. Moreover, Child A’s mother 

testified that she hated the appellant due to what her daughter told her the appellant had 

done to her. Hence, there was a need for the judge to direct the jury that before convicting 

the appellant on the evidence of Child A alone in the absence of any corroborating 

evidence, they must proceed with caution. The judge did tell the jury “even if you do not 

find corroboration, but you accept the evidence of Child A and it satisfies you, you 

may still convict on it alone, provided that you warn yourself of the danger of so 

doing” so no complaint may be made of her direction in that regard. However, faced with 

the animosity Child A harboured against the appellant, the judge ought to have warned 

“the jury that they might wish to be especially careful about acting in the absence of 

corroboration on the evidence of witnesses who appeared to harbor ill-feelings 

toward the appellant” (Per Crane-Scott, JA in S.S. v Regina [2017] 2 BHS J. No. 117). 

 

36. We noted that the judge appears to have ignored rule 5 in Makanjuola (supra) and 

provided the jury with a “set piece” direction instead of giving the warning as a part of 

her review of the evidence and how the jury should evaluate it. Still, this is not 

necessarily fatal: S.S. v Regina (supra), at paragraph 20. 
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37. In light of the evidence that Child A was suffering from the disease of gonorrhea but the 

appellant was not, the judge ought to have highlighted that that fact argued cogently 

against Child A’s evidence being credible particularly since the disease is spread by 

sexual contact and the appellant was not said to have worn a condom. 

 

38. We found ourselves in a similar position to that of Crane-Scott, JA when she said, inter 

alia, at paragraph 62 of S.S. v Regina (supra): 

 

“62 Based on the foregoing review of the evidence and my 

views on the  inadequacies of the judge‘s direction, it is not 

difficult to see why, in the  absence of a more robust 

corroboration direction and warnings, I am left  with lurking 

doubts about the safety of the appellant's conviction. The jury 

was faced with resolving the central issue in the case, namely, a 

clash of credibility between a 10 year old child and the 

appellant, both of whom had- given sworn testimony in the 

court below. Given the nature of the case,  without adequate 

corroboration directions and warnings, it is impossible to say 

that no actual miscarriage of justice has occurred. Put another 

way, it is impossible to conclude with any degree of confidence 

that even if a  proper direction were to have been given, the 

jury would inevitably have convicted. ...” 

39. In the premises, we found that this ground had merit. 

Grounds 3 and 5- Defence Counsel’s Conduct and Sentence 

40. Inasmuch as we found merit in grounds 1 and 2 we did not deem it necessary to address 

any further ground because the grounds we considered were of sufficient materiality to be 

dispositive of the appeal. 

Ground 4- The Verdict is Unsafe and Unsatisfactory 

41. There was an absence of any evidence other than Child A’s testimony linking the 

appellant to the offences charged. For the reasons expressed in grounds one and two, we 

had a lurking doubt about the safety of the appellant’s conviction which, in our view, is 

unsafe and unsatisfactory in all the circumstances of the case. 

Conclusion 

42. We found that the appellant’s appeal had good prospects of success; and we determined 

that he should be granted leave to appeal despite the passage of time. Having heard the 

submissions of Counsel and considered the authorities cited, we found also, that the 



16 

 

appeal ought to allowed on grounds 1, 2 and 4, the convictions quashed and the sentences 

set aside; and we so ordered. 

 

43. The power to order a new trial following the determination of a criminal appeal is located 

in subsection (2) of section 13 of the Court of Appeal Act which states:  

“(2) Subject to the provisions of this Part of this Act the court 

shall, if it allows the appeal against conviction, quash the 

conviction and direct a judgment and verdict of acquittal to be 

entered, or, if the interests of justice so require, order a new 

trial at such time and place as the court may think fit.”  

44. In Dennis Reid v. The Queen [1990] A.C. 343, an appeal from Jamaica, the Privy 

Council considered section 14(2) of the Judicature (Appellate Jurisdiction) Act, which is 

equivalent to our section 13(2). At pages 349 and 350, Lord Diplock delivered the 

decision of the Board and said, inter alia:  

“…the interest of justice that is served by the power to order a 

new trial is the interest of the public in Jamaica that those 

persons who are guilty of serious crimes should be brought to 

justice and not escape it merely because of some technical 

blunder by the judge in the conduct of the trial or in his 

summing up to the jury. Save in circumstances so exceptional 

that  their Lordships 69 cannot readily envisage them, it 

ought not to be exercised where, as in the instant case, and a 

reason for setting aside the verdict is that evidence adduced at 

the trial was insufficient to justify a conviction by a reasonable 

jury even if properly directed. It is not in the interests of 

justice as administered under the common law system of 

criminal procedure that the prosecution should be given 

another chance to  cure evidential deficiencies in its case 

against the defendant. At the other extreme, where the 

evidence against the defendant at the trial was so strong that 

any reasonable jury if properly directed would have convicted 

the defendant, prima facie the more appropriate course is to 

apply the proviso…and dismiss the appeal instead of incurring 

the expense and inconvenience to witnesses and jurors which 

would be involved in another trial.” 

45. This was not a case where it can be said with confidence that the evidence against the 

appellant at the trial was so strong that any reasonable jury if properly directed would 

inevitably have convicted him; and where the more appropriate course would have been 
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to apply the proviso in section 13(1) and dismiss the appeal instead of ordering a new 

trial. 

 

46. We made no order for a re-trial because in our view, the evidence against the appellant 

was weak and tenuous, that is to say, we held the view that the judge ought to have 

highlighted the implausibility of Child A’s complaint in light of the fact that the appellant 

did not have gonorrhea although it was alleged he had unprotected sex with Child A who 

was suffering from that disease.  

 

 

47. That, combined with the animosity Child A held against the appellant for abuse of her 

mother and Child A’s mother’s hatred for the appellant, albeit she said it was for what he 

had done to Child A, we were of the view that it would not be in the interests of justice to 

order a new trial and we declined to do so. 

 

               

                                                                 

             The Honourable Mr. Justice Isaacs, JA 

 

 

 

                                                         The Honourable Madam Justice Crane- Scott JA 

 

 

 

      The Honourable Mr. Justice Jones, JA 


