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Criminal Appeal – Conviction for Murder – Hearsay evidence adduced – Whether judge ought to 

have declared a mistrial – Whether direction on identification evidence adequate – Whether 

witness was a person with interest to serve – Whether conviction unsafe and unsatisfactory – 

Whether trial unfair – Whether a miscarriage of justice actually occurred – Proviso – Section 

13(1) Court of Appeal Act. 

On 31 March 2014 Leonardo Pierre was shot to death while he danced with his girlfriend, Gina 

Lubin, at a sports bar in Grand Bahama. The appellant was identified on an ID parade by Lubin 

and in court through dock identification by Edgar Ferguson, one of the bar’s patrons. Evidence 

was also before the jury that another person, Jamaal Lightbourne, selected the appellant as the 

shooter on an ID parade. However, Lightbourne did not give evidence at the trial. The appellant 

gave sworn evidence denying his involvement in the murder and accused Ferguson of shooting 

the deceased. During the investigation of Pierre’s murder Ferguson was detained by police, his 
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hands were swabbed for gunshot residue and the clothes he wore the night in question were taken 

into custody. The police conducted a confrontation between the appellant and Ferguson during 

which the men accused each other of being the shooter.  

Following a trial before a judge and jury the appellant was convicted and subsequently 

sentenced. He appeals his conviction on basis that, inter alia, the learned judge failed to give 

appropriate directions to the jury in relation to certain prejudicial hearsay evidence regarding the 

appellant having been positively identified by Lightbourne. The appellant complained that the 

hearsay evidence was prejudicial since it essentially alerted the jury that another eye-witness had 

picked him out as the shooter. Additionally, as no direct evidence from that witness had been 

given, the appellant was denied the opportunity to cross-examine the witness at the trial. In such 

circumstances, counsel for the appellant submitted that the trial was unfair and the jury’s verdict 

unsafe or unsatisfactory.  

The appellant further complained that verdict was unsafe or unsatisfactory since the judge failed 

to warn the jury that as one of the two eye-witnesses had been a suspect during the police 

investigations they should proceed with caution as his evidence might be tainted by an improper 

motive as he may in some way have been involved in the crime. 

Held: appeal dismissed. Conviction and sentence affirmed. 

Regarding the appellant’s complaint about the prejudicial hearsay evidence, the Crown was 

unable to secure the attendance of Lightbourne due to his unwillingness to testify at the trial. The 

jury ought to have been warned that in the absence of their having seen Lightbourne give direct 

evidence before them, anything they had heard about him was hearsay and that they should 

disregard it completely. The jury should also have been directed as a matter of law that the only 

evidence properly before them on which they could find that the appellant was the shooter, was 

the evidence of Lubin and Ferguson. Inasmuch as the required warning and direction were not 

given this point must be determined in the appellant’s favour.  

However, notwithstanding the Court’s finding that the ground of appeal relating to prejudicial 

hearsay must be determined in the appellant’s favour, the Court is satisfied that even if a warning 

had been given, it would have made no difference to the jury’s verdict. Ferguson’s testimony 

was supported by the cogent visual identification evidence of Lubin, who told the jury that while 

dancing with the deceased she stood two feet away facing the shooter who she later identified as 

the appellant and watched as he stood over the deceased and fired more shots into him before 

leaving the club. The jury was entitled to convict the appellant on the evidence of Lubin alone. 

However, the jury also had for their consideration the eye-witness testimony of Ferguson who 

described (in similar fashion as did Lubin) how he had just placed his empty beer bottle on the 

counter of the bar when a shot rang out. He, thereafter, saw the appellant standing over the 

deceased and heard a few more shots. In the circumstances, the Court is of the view that no 

miscarriage of justice has actually occurred.  
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In relation to the complaint that a warning was not given to the jury to exercise caution in 

relation to the testimony given by Ferguson, the Court found no fault with the exercise of the 

judge’s discretion not to give such a warning. As is now well known, whether a warning should 

be given in any given case will depend on the circumstances of the case, the issues raised and the 

content and quality of the witness’s evidence. In any event, before such a warning is given there 

will need to be an evidential basis capable of supporting the suggestion that the witness may be 

unreliable. Although the police conducted a confrontation between the appellant and Ferguson 

this could not provide a sufficient evidentiary basis to warrant the judge warning the jury to treat 

Ferguson as an unreliable witness. The mere fact that he was questioned by police in relation to 

the incident and released after his hands had been swabbed and his clothes taken into custody did 

not necessarily mean that he was in some way involved in the shooting or that his evidence may 

have been tainted by an improper motive. 

Having given anxious consideration to the evidence led at the trial, the various complaints about 

the judge’s summation to the jury as well as the arguments before us on the appeal, we are in no 

doubt that the jury in this case would have inevitably convicted. The Court is satisfied that the 

appellant’s trial was fair and that the verdict was safe and satisfactory. Notwithstanding that we 

have no lurking doubt about the safety of the appellant’s conviction we considered section 13(1) 

of the Court of Appeal Act and applied the proviso as we are of the view that no miscarriage of 

justice has actually occurred.  

Davies v. DPP [1954] 1 All ER 507 considered              

Farrington v. Regina [2017] 2 BHS J. No. 22 considered                    

Jamal Glinton v. Regina [2017] 2 BHS J. No. 22 considered                                 

Pringle v. R [2013] 3 LRC 658 mentioned                            

R v. Beck [1982] 1 All ER 807 considered                              

R v Cooper [1969] 1 QB 267 applied 

R v. Makanjuola [1995] 3 All E.R. 730 applied                

Stafford v. The State (1998) 53 WIR 417 applied 

Whitehorn v. R [1985] LRC (Crim) 249 applied 

  

 

 

J U D G M E N T  

 

 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA:   

Introduction 

1. On 30 June 2015, the appellant was tried and convicted in the Supreme Court before Gray-

Evans J., and a jury of one count of murder contrary to section 291(1)(b) of the Penal Code, 

Ch. 84 of the Statute Laws of The Bahamas. The particulars of the charge were that on 
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Monday 31 March 2014, while at Grand Bahama he murdered Leonardo Pierre. On 15 

October 2015, he was sentenced to 50 years imprisonment. 

 

2. He appeals his conviction. 

Amended Grounds of Appeal 

3. The appeal proceeded before us on the basis of an Amended Notice of Appeal filed on 15 

March 2018 which disclosed five (5) grounds of appeal against conviction. During the 

hearing, Counsel for the appellant, Ms. Galanos, abandoned ground 3 and the hearing 

proceeded in relation to the remaining 4 grounds. We set these out in full: 

 

“1. The learned trial judge erred when she failed to direct the 

jury to disregard the evidence of one Jamaal Lightbourne 

picking out the appellant on an identification parade in 

circumstances where Jamaal Lightbourne did not testify at the 

trial. 

 

2. The learned trial judge erred when she did not declare a 

mistrial after the evidence of one Jamaal Lightbourne picking 

out the appellant on an identification parade was canvassed 

before the jury where the Crown informed the Court that they 

had no intention of calling Jamaal Lightbourne as a witness. 

 

3. (abandoned and dismissed) 

 

4. That under all the circumstances of the case, the verdict is 

unsafe or unsatisfactory; 

  5. The appellant did not receive a fair trial.” 

 

4. Before we consider the grounds, the relevant background facts and the respective cases for 

the prosecution and the defence may usefully be set out. 

The Crown’s case 

5. The Crown’s case was founded on the sworn testimony of some 17 witnesses. The evidence 

included, inter alia, the direct testimony of two eye-witnesses; crime scene photographs; the 

forensic pathologist’s expert findings following the post-mortem examination; the firearms 

examiner’s report, the appellant’s statements to police during his record of interview; 

evidence of a confrontation between the appellant and another suspect held during the 

investigations; the oral testimony of various police witnesses; and various pieces of 

circumstantial evidence which linked the appellant to a bushy area where a firearm thought to 
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have been used in the murder was discovered and from where the appellant was seen 

emerging some hours after the shooting.  

 

6. According to the Crown’s case, at approximately 10:30pm on 30 March 2014, the deceased 

and his girlfriend, Gina Lubin, were dancing on the inside of Sony’s Sports Bar (also known 

as the “Boom Boom Room”) situated in the area of Garden Villas, otherwise known as “the 

Ghetto” in Freeport, Grand Bahama.        

   

7. While dancing with the deceased inside the bar, Gina Lubin heard a shot. She then asked the 

deceased whether he had heard the shot and when he did not answer her, she turned around to 

face him, at which point the deceased fell face down to the ground. Thereafter, she stood 

approximately two feet away from the shooter as he stood over the deceased’s body and fired 

more shots into him. Ms. Lubin further told the jury that when the shooter was done, she took 

out her cell phone to call the police. When she realized that the shooter was looking at her, 

she put her cell phone back into her pocket, at which point the shooter left the club. 

According to her, the shooter did not have anything on his face. On 4 April 2014, Gina Lubin 

attended a police identification parade where she positively picked the appellant out of the 

line-up as the shooter.  

 

8. ASP Arvado Dames, who conducted the parade attended by eye-witness Gina Lubin, later 

told the court that following Ms. Lubin’s identification of the appellant as the shooter, he had 

informed the appellant that he had been positively identified and that the appellant made no 

reply.            

  

9. A second eye-witness, Edgar Mark Ferguson (“Ferguson”) also testified. He told the jury he 

was at Sony’s Sports Bar on the night in question when the appellant and a guy named Pilly 

came into the bar. Ferguson said the appellant was a friend of Ms. Flow’s son and used to 

come around Kirby Court where they lived. He also told the jury that he knew the appellant 

for about six months prior to March/April, 2014 and that he would see him once or twice a 

week, usually after 5 or 6 pm after work. Ferguson, however, did not participate in an 

identification parade, but was permitted to make a dock identification of the appellant at trial 

after the Crown had established that he knew the appellant and could recognize him.  

 

10. Ferguson testified that he had been drinking a beer and had just placed the empty bottle on 

the counter when a shot rang out. He said he looked around and saw the appellant standing 

over the deceased with a gun in his hand. Thereafter, he heard a couple more shots and ran to 

the door.  

 

11. Ferguson further testified that on the morning following the shooting at about 5:00am or 

5:30am, whilst he was leaving for work, he saw the appellant in the bushy area in the back of 
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the apartment complex at Kirby Court, where he lived. He told the jury that later that 

morning close to 7:00a.m. he received a telephone call from the appellant who had inquired 

as to his whereabouts. Ferguson said he told the appellant that he was at work and that he did 

not want him (the appellant) to contact him anymore and hung up the phone.  

 

12. According to Ferguson, about half an hour to an hour later, the police came to his workplace 

and took him into custody and put him into a cell with four other persons who were also in 

custody in relation to the same incident. He said he was questioned about the incident at the 

bar. Ferguson said he told the police that the appellant was the shooter and that he had last 

seen the appellant in the bushy area in the back of his residence. Ferguson said he then took 

police officers to the bushes at the back of the apartment complex at Kirby Court where he 

claimed to have last seen the appellant. He said that upon searching the area, police had 

found a black and gray 40 Ruger pistol and a magazine next to it.  

 

13. The Crown also adduced forensic evidence through two firearm examiners who testified that 

based on the microscopic examination of the several cartridge casings and fired bullets which 

had been retrieved from inside the bar, together with comparisons made following tests 

conducted on the pistol which had been retrieved from the bushy area, it was their opinion 

that the pistol was the weapon which had been used in the shooting incident.  

 

14. Another witness, Avery Lightbourne, testified that on the night in question, he had gone to 

work at around 10p.m. and left shortly thereafter to visit his girlfriend at the Bonanza bar. He 

told the jury that on the way, he had given the appellant a ride in his 2002 White Ford Ranger 

and that when they arrived at Johnny’s Shop in “the Ghetto”, the appellant had alighted from 

the truck ahead of him. He said he left his keys in the truck and went inside the shop. 

Lightbourne told the jury that as he was tired, he went upstairs intending to take a brief nap, 

but had fallen asleep. He said he was later awakened by someone who gave him certain 

information, and upon checking, he observed that his truck was missing. He told the jury that 

he had not given anyone permission to use the truck and had gone straight to the police 

station to report the truck stolen.   

 

15. The following day, i.e. 31 March 2014 at about 7:00a.m., police officers arrested the 

appellant as he emerged from the bushy area where eye-witness Ferguson claimed to have 

seen him earlier that morning and in which the pistol was discovered. The truck which Avery 

Lightbourne had reported missing was also found in the vicinity of the same bushes where 

the appellant was arrested. The obvious inference which the Crown asked the jury to draw 

from these facts was that it was the appellant who had taken the truck from the place where 

Avery Lightbourne had parked it; and that it was the appellant who had driven it to the area 

near the same bushes behind Kirby Court where the firearm was found and from which the 

appellant had emerged.   
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16. On the evening of 1 April 2014 at about 7:30p.m., police interviewed the appellant under 

caution. According to the lead investigator, Det. Const. Shervin Moore, the appellant denied 

any involvement in the offence and told police that it was Ferguson who had killed the 

deceased. The appellant’s record of interview was read into evidence and essentially 

contained the appellant’s version of events. Some days later, on 4 April 2014 at about 

6:00p.m., police conducted a confrontation between the appellant and Ferguson. According 

to Det. Const. Moore, at the confrontation the appellant repeated his claim that it was 

Ferguson who had shot the deceased, while Ferguson maintained his position that it was the 

appellant who had shot the deceased.  

 

17. On the evening of 4 April 2014, the appellant was formally charged with the murder of the 

deceased and made no reply to the charge. 

The Defence’s case 

18. The appellant gave sworn evidence at the trial in which he denied involvement in the murder 

and accused Ferguson of shooting the deceased. His evidence largely mirrored what he had 

told the police both in his record of interview and at the confrontation.   

 

19. He told the jury that on 31 March 2014, himself and Avery Lightbourne had been together 

for the entire evening and that they had eventually ended up by AJ’s Shop in “the Ghetto” in 

Garden Villas where they had linked up with someone by the name of Pilly. From there, he 

said, they ended up going to Sony’s Sports Bar a.k.a. the Boom Boom Room.   

 

20. Once there, they had linked up with Ferguson who had called him into the bathroom of the 

club. The appellant told the jury that whilst in the bathroom, Ferguson had told him: “this 

burr’ in here who violate him have to go.” He told the jury that he told Ferguson that 

anyone saw them walk into the bathroom and that if “something happen to this burr’, they 

will say that me and you involved in this.”   

 

21. The appellant said that he and Ferguson then left the bathroom and walked back to the dance 

floor. He told the jury that Pilly had come to him and asked him if he wanted something to 

drink. He said he told Pilly that he did not want anything to drink at the time and that Pilly 

had walked back to the DJ booth and turned around and that Ferguson had “yuck out the 

gun and kill the man.”   

 

22. The appellant told the jury that he ran out of the building straight to Avery Lightbourne’s 

white truck and drove home. He said he parked the truck in the back of the building by Kirby 

Court, walked through the track road, at the back of the building where he lived and went 

inside.  
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23. The appellant told the court that five or six people lived in the house where he lived and that 

when he woke up that morning to use the bathroom, someone was in the bathroom so he had 

gone outside into the bushes in the back to relieve himself. He said it was after he relieved 

himself that officer Higgs came into the bush and arrested him and told him that he was 

being locked up in reference to murder.   

 

24. He told the jury that whilst at the Port Lucaya Police Station, a confrontation was held with 

Ferguson during which Ferguson told police that he (the appellant) had shot and killed the 

deceased, while he had told police that he did not shoot the deceased, but that it was 

Ferguson who had done so.   

 

25. The appellant told the court that he did not have a gun on him on the night in question and 

that he did not hide the gun in the bushes next to Kirby Court. He claimed that he and the 

deceased were good friends, that they went to primary school straight up to high school 

together and they used to sleep in each other’s houses.   

 

26. Under cross-examination, he stated that the last time he had an issue with the deceased was 

in 2010 when he was around sixteen years old when they were shooting dice together at 

Dragon Plaza, but that they had squashed the issue. He further stated that at the time the 

deceased met his demise, there was no problem between them and they still visited each 

other.   

 

27. He was also cross-examined about his whereabouts on the night of the shooting. He was 

reminded about Avery Lightbourne’s testimony that he had given the appellant a lift to 

Johnny’s shop and had parked his vehicle outside and gone inside AJ’s house where he had 

fallen asleep leaving keys in his vehicle. The appellant told the jury that Avery Lightbourne 

had lied as he had in fact been riding with Avery the whole day and had even been riding 

with Avery when Avery had gone to his workplace in Coral Garden at 10p.m. The appellant 

explained that he never asked Avery for a ride as they had been riding together from 

morning. He explained that on arriving at Johnny’s bar they purchased items and went 

straight to Bonanza Bar, arriving after 12p.m.   

 

28. Against the foregoing background we return to consider the grounds of appeal. As grounds 1 

and 2 relate to the hearsay evidence which had been adduced during the trial about the 

appellant having been identified by another person, Jamaal Lightbourne a.k.a. Pilly, who was 

not called as a witness at the trial, we will consider these two grounds together.  
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Failure to direct the jury in relation to the hearsay evidence elicited at the trial about an 

identification of the appellant said to have been made by one Jamaal Lightbourne who was 

not called as a witness during the trial (ground 1); Failure to declare a mistrial (ground 2) 

29. Counsel for the appellant, Ms. Galanos identified four (4) instances where prejudicial hearsay 

evidence had been adduced before the jury about the appellant having been identified as the 

shooter by a potential witness who attended an ID parade, but who had not testified at the 

trial. According to Ms. Galanos, the prejudicial hearsay was elicited at the trial in the 

following separate occasions.  

 

30. The first occasion took place during the examination-in-chief of ASP Avardo Dames who 

inadvertently told the jury that after the appellant had been identified on an ID parade by eye-

witness, Gina Lubin, he had conducted a second parade with another witness by the name of 

Jamaal Lightbourne. At page 203 lines 10 through14, the ASP Dames stated: 

 

“At 1:00 p.m., on the same date, Woman Detective Constable 

3451 Scott brought a witness to the room by the name of 

Jamaal Lightbourne. I explained to Mr. Lightbourne his 

purpose for being there. I told him the person may or not be 

there.” 

 

31. As it later turned out, the Crown prosecutor was already aware that the witness Jamaal 

Lightbourne was not going to be called as a witness in the Crown’s case. His name was not 

on the indictment, and while he had given a statement to police during the investigations, the 

prosecutor was aware that he unwilling to come to court. It is clear from the transcript that 

immediately after ASP Dames had given the above testimony about the second parade, the 

Crown prosecutor immediately steered the witness into a different direction, thereby seeking 

to mitigate any prejudice. At this stage, it is clear that the judge had not been alerted to the 

unavailability of Jamaal Lightbourne and was completely unaware of what had just occurred. 

   

32. The second occasion when evidence about Jamaal Lightbourne’s participation at an 

identification parade was elicited occurred during ASP Dames’ cross-examination by 

Defence counsel, Mr. Brian Hanna. This time the evidence was deliberately elicited by the 

defence. As clearly appears from page 204 line 4 of the transcript, Mr. Hanna deliberately 

probed ASP Dames concerning Jamaal Lightbourne’s participation at an ID parade as a 

potential witness and about his having positively identified the appellant on parade. The 

following extract speaks for itself: 

 

“CROSS EXAMINATION BY MR. HANNA: 

 

Q. You spoke about Jamaal Lightbourne as one of the 

candidates that attended the identification parade? 
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A. As a witness, yes. 

 

Q. You also spoke of Gina Lubin? 

 

A. Yes, sir. 

 

Q. And you indicated that Gina Lubin picked out number 2? 

 

A. Yes. 

 

Q. Who did Jamaal Lightbourne picked (sic) out? 

 

A. Number 2. 

 

Q. And is that recorded anywhere in the statement? 

 

A. I can’t say, sir. 

 

Q. You would have given a report in what transpired in the 

identification parade? 

 

A. Yes, sir. 

 

Q. And if you were to have sight of the identification parade 

form you would be able to identify your signature? 

 

A. Yes, sir.” 

 

33. As the trial transcript reveals, at this point, Crown prosecutor, Ms. Kemp, asked for the jury 

to be excused. Then in the jury’s absence, Ms. Kemp, informed the judge that ASP Dames’ 

evidence-in-chief about Jamaal Lightbourne being identified at a parade had initially been 

inadvertently let in. She explained that that was why during his evidence-in-chief, she had 

stopped ASP Dames from continuing, although she acknowledged that she was not as quick 

in stopping him as she should have been. Ms. Kemp criticized Mr. Hanna for adducing the 

evidence during cross-examination, observing that the evidence would probably be 

prejudicial to his client.  

 

34. At page 205 lines 26-32 of the transcript. Mr. Hanna assured the judge that it was the 

Defence’s intention to call Jamaal Lightbourne as a witness inasmuch as his name appeared 

on the ID parade form. Between page 206 lines 31-32 through page 207 lines 1-2 of the 

transcript, he informed the court that he understood that Jamaal Lightbourne was in custody 

at Fox Hill prison and that he might need the court’s assistance to bring him to court.  
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35. Upon the jury’s return, Mr. Hanna continued to cross-examine ASP Dames about what had 

transpired at the parade. His cross-examination continued in the following vein:  

“Q. And I think you indicated you would have spoken with 

Jamaal Lightbourne? 

A. Yes, sir.  

Q. And he would have pointed out number 2 to you as well? 

A. Yes, sir?” 

36. Later on in his cross-examination by Mr. Hanna, ASP Dames agreed that Jamaal 

Lightbourne’s name had not been mentioned in his report, but had been included in another 

report, which had been submitted to the investigating officer. 

 

37. Ms. Galanos also drew our attention to a third occasion when Jamaal Lightbourne’s 

participation at an ID parade was elicited at the trial during the testimony of the lead 

investigator, Det. Const. Shervin Moore. Our attention was alerted to the line of questioning 

which Mr. Hanna had once again pursued during his cross-examination of Det. Const. Moore 

who was asked about two identification parade reports which had been handed to him by 

ASP Dames and the basis on which the appellant had been charged. Ms. Galanos pointed out 

that during her re-examination of the witness Ms. Kemp had clarified that he (Moore) did 

receive a report from ASP Dames in reference to Jamaal Lightbourne but that a decision had 

been made not to use the report because Jamaal Lightbourne was not willing to give evidence 

and was being uncooperative. Ms. Galanos drew our attention to the following evidence 

given by Det. Const. Moore as to why a decision had been made not to use the report: 

 

“A. I didn’t use the report because the report he is referring to 

is the report I was referring to of Jamaal Lightbourne. He was 

a witness who also viewed the ID parade, but he was 

uncooperative. From what I saw in the police report, he viewed 

the ID parade; he pointed out Yvener Philome, a man he 

knows; he spoke of who was inside Sony’s Sports Bar. But at 

the end of the day when we were recording a statement from 

him, he was uncooperative, he didn’t wish to sign the statement 

or anything like that. So that is why I didn’t use that.” 

[Emphasis added] 

 

38. Finally, Ms. Galanos drew our attention to a fourth occasion when, in her view, prejudicial 

hearsay was once again adduced during the trial. This she said, occurred during the Crown’s 

cross-examination of the appellant. She highlighted the portion of the transcript at page 338 

lines 15-25 where, after establishing that Jamaal Lightbourne went by the alias “Pilly”, Ms. 

Kemp’s cross-examination of the appellant proceeded in the following manner:  
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“Q. You know that your friend Pilly was going to view the 

identification parade? 

 

A. No, ma’ am, I didn’t know, 

 

Q. You didn’t know Pilly was coming? 

 

A. No, ma ‘am. 

 

Q. Police didn’t inform you that Pilly would be looking at, 

participate on the identification parade? 

 

A. They never tell me that. 

 

Q. The police told you that you were identified. How many 

times they told you? 

 

A. They told me that once.” 
 

39. She submitted that Mr. Hanna did not object to this line of questioning and further, that the 

judge did not stop the Crown from eliciting what was clearly prejudicial hearsay.  

 

40. Ms. Galanos conceded that on the first occasion when the evidence about Jamaal 

Lightbourne’s having picked-out the appellant at an identification parade was initially 

adduced, the judge could not be faulted for not declaring a mistrial or for not immediately 

warning the jury to disregard the evidence inasmuch she would not have known that the 

witness would not have been called in the Crown’s case. In relation to the other instances 

when the evidence was elicited, Miss. Galanos accepted that the judge had obviously allowed 

the evidence to be adduced in reliance upon Mr. Hanna’s express assurance to her that 

Jamaal Lightbourne would be called to testify in the defence case. In the light of Ms. 

Galanos’ concessions, ground 2 of the appeal cannot be sustained and it is dismissed.  

 

41. In relation to ground 1, Ms. Galanos, submitted that after Mr. Hanna had closed the defence 

case without calling Jamaal Lightbourne, the evidence was indisputably hearsay. In those 

circumstances, Ms. Galanos submitted that the learned trial judge ought to have directed the 

jury to disregard what they had heard about Jamaal Lightbourne having picked-out the 

appellant on an identification parade, warning them that as Jamaal Lightbourne had not given 

direct evidence about his seeing the appellant shooting the deceased, the evidence was 

hearsay and further, that since they had not seen his evidence tested before them under cross-

examination, they could not be sure about the circumstances under which his identification 

had been made.  
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42. In his submissions before us on appeal, counsel for the Crown, Mr. Anthony Delaney 

submitted that even though the learned judge had not given the requisite warning, the jury 

would inevitably still convicted as quite apart from Jamaal Lightbourne’s purported 

identification of the appellant as the shooter, there had been other cogent evidence in the case 

on which the jury could independently have convicted. He identified the evidence of two 

other eye-witnesses, namely Gina Lubin and Edgar Ferguson who had each positively 

identified the appellant as the person who had shot and killed the deceased. Additionally, he 

submitted, the identification evidence given by both these witnesses was supported by strong 

circumstantial evidence connecting the appellant to the offence which the jury could also 

have accepted.  

         

43. We have examined the judge’s directions to the jury in relation to identification evidence and 

the issue of mistaken identification. Though lengthy, we reproduce them in full as follows: 

 

“Fifthly, finally, and no doubt the most important question for 

you is the identity or the person who caused the death of 

Leonardo Pierre since this defendant says it was not him. The 

prosecution, therefore, has to satisfy you on that issue. The 

prosecution must prove beyond reasonable doubt that it was 

the accused, Yvener Philome, who inflicted the injuries on 

Leonardo Pierre with the intentions of causing his death. 

 

As proof of their contention that it was Yvener Philome who 

intentionally killed Leonardo Pierre, the prosecution relies on 

the evidence of its witnesses, Gina Lubin and Edgar Mark 

Ferguson, which I will recount later. 

 

On the other hand, the defence says that the prosecution has 

put the wrong person on trial. The defence says it was not 

Yvener Philome who shot and killed Leonardo Pierre but 

rather it was Edward Mark Ferguson; that this is a case of 

mistaken identity. 

 

Now, this is a good place, Mr. Foreman and members of the 

jury, to tell you a bit about mistaken identity. The case for the 

prosecution depends to a substantial degree on the visual 

identification by Gina Lubin and Edgar Mark Ferguson of the 

person whom they identified as Yvener Philome as the shooter, 

the person they say who shot and killed Leonardo Pierre on the 

morning of 31
st
 March, 2014. You should examine carefully the 

circumstances in which their identification was made. In this 

regard, as you consider the evidence you must ask yourselves 

these questions: How long did they have Yvener Philome under 

observation? At what distance? In what light? Did anything 
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interfere with the observation? Had the witnesses ever seen the 

person he or she observed before? If so, how often? If only 

occasionally, had they any special reason for remembering 

him? 

 

Having asked yourselves these questions, I must warn you of 

the special need for caution before convicting the defendant in 

reliance on the evidence of identification. A witness who is 

convinced in his own mind as a result may be a convincing 

witness but may nevertheless be mistaken. There have been 

many instances where convictions have been obtained on the 

erroneous evidence of eyewitnesses who have positively 

identified accused person as a person committing a crime and 

subsequently it has (sic) proven that the identification was 

faulty. An honest but mistaken witness can be very convincing 

and a number of such witnesses could all be mistaken. If you 

stop to consider you own experience in life, it is likely that you 

would have had occasions where people have come up to you 

and addressed you as someone else; or where you have 

mistaken a complete stranger for somebody whom you know 

quite well. 

 

Now, the prosecution’s case is that Edgar Mark Ferguson 

knows the defendant. Their case is based on recognition 

because they say that he and the defendant knew each other. 

However, mistakes can also be made in the recognition of 

someone known to a witness, even of close friends or relatives 

In essence, you have to be extremely careful when you consider 

the evidence. 

 

In this case, both Ms. Lubin and Mr. Ferguson say that there 

was sufficient lighting in the bathroom (sic) to enable them to 

see and recognize the defendant who was not wearing a mask 

as he stood over the body of Leonardo Pierre and shot him 

several times. Ms. Lubin’s evidence is that although she did not 

know the defendant or had seen him before that fateful 

morning, as he stood over Leonardo Pierre’s body he was 

about two steps away from her, she saw him for five to six 

seconds, long enough, the prosecution says, to remember his 

face and to pick him out later in an identification parade as the 

shooter. 

 

However, I must again warn you of the special need for caution 

before convicting the defendant in reliance on the evidence of 

identification because a witness who is convinced in his or her 
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own mind may, as a result, be a convincing witness, but may 

nevertheless be mistaken. But, again, that is a matter for you.” 

 

44. It is evident that nowhere in the above direction, and we would add, nowhere in the rest of 

her summation, did the learned judge expressly warn the jury to disregard the evidence they 

heard about a third eye-witness, Jamaal Lightbourne a.k.a. Pilly, having attended an ID 

parade and identified the appellant as the shooter. In our view, the jury ought to have been 

warned that in the absence of their having seen Jamaal Lightbourne a.k.a. Pilly give direct 

evidence before them, anything they had heard about Jamaal Lightbourne was hearsay and 

that they should disregard it completely. The jury should also have been directed as a matter 

of law that the only evidence properly before them on which they could find that the 

appellant was the shooter, was the evidence of Gina Lubin and Edgar Mark Ferguson.  

 

45. Admittedly, while the above direction did tell the jury that the Crown was relying on the 

identification evidence of Gina Lubin and Edgar Ferguson, it failed to warn them to disregard 

anything they had heard about a Jamaal Lightbourne having also picked out the appellant at 

an ID parade as the man he told police had been inside Sony’s Sports Bar at the time of the 

incident.   

 

46. We are satisfied that inasmuch as the required warning and direction were not given, ground 

1 must be determined in the appellant’s favour. However, we make no determination at this 

stage whether the absence of the warning and directions actually resulted in a miscarriage of 

justice. We will return to this question shortly when we come to examine grounds 4 and 5 

and are assessing the fairness of the trial and the impact of the misdirection on the safety of 

the appellant’s conviction.   

The verdict is unsafe or unsatisfactory (ground 4); The trial was unfair (ground 5) 

47. These two grounds each invite us to exercise our power under the Court of Appeal Act, Ch. 

52 to allow the appeal and set the appellant’s conviction aside on the basis that the jury’s 

verdict is unsafe or unsatisfactory (ground 4); and that his trial was unfair (ground 5).  

 

48. In Whitehorn v. R [1985] LRC (Crim) 249 at 274-275 (a decision of the High Court of 

Australia) Dawson J stated: 

“…The verdict will be safe or unsatisfactory if the Court of 

Appeal concludes that the jury, acting reasonably, must have 

entertained a sufficient doubt to have entitled the accused to an 

acquittal.” 

49. The approach to the appellate review of an appeal on the ground that the verdict is unsafe or 

unsatisfactory, is discussed by Lord Widgery in R v. Sean Cooper (1969) 1 Q.B. 267 who 

explained: 



16 
 

 

“That means that in cases of this kind the court must ask itself 

a subjective question, whether we are content to let the matter 

stand as is, or whether there is not some lurking doubt in our 

minds which makes us wonder whether an injustice has been 

done. This is a reaction which can be produced by the general 

feel of the case as the court experiences it.”  

 

50. With these considerations in mind, we turn to consider the respective submissions. 

 

51. Ms. Galanos sought to convince us that the verdict was unsafe or unsatisfactory and further, 

that the appellant’s trial was unfair since the evidence established that the eye-witness, Edgar 

Ferguson was a suspect during the police investigations and there was also ample evidence 

that he was the person who had taken police to the bushes where the firearm connected to the 

shooting had been discovered.  

 

52. Ms. Galanos also submitted that the circumstances surrounding Gina Lubin’s identification 

of the appellant were also questionable. While conceding that Gina Lubin had picked-out the 

appellant on an identification parade, Ms. Galanos pointed out that the evidence was that 

Gina Lubin had initially told the police that the shooter was shorter than her, of average build 

and of a dark complexion. However, during cross examination, it was established that the 

appellant, who she had subsequently picked out at the parade was taller than she was and had 

a ‘brighter’ complexion than hers.        

   

53. Ms. Galanos cited Farrington v Regina [2017] 2 BHS J. No. 22, a majority decision of this 

Court (differently constituted) where the Court acknowledged at paragraph 25, that the 

description given by the single eye-witness of the assailant as a “short, very dark man” was 

so incongruent with the confession taken from a light-skinned man (the appellant) that he had 

shot and killed the deceased that they could not both be true. Farrington’s conviction was 

overturned and the matter remitted for retrial by the majority on the basis that given the 

material discrepancy between the description of the assailant given by the sole eye-witness 

and the appellant’s actual physical appearance, the judge’s direction was inadequate as he:  

 

“…ought to have gone further and directed (sic) the jury to 

take that factor into account as well, in determining whether 

the appellant had confessed to something which could not be 

true, consistent with his allegation that he did not voluntarily 

confess.”           
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54. Ms. Galanos highlighted the fact that the Crown’s other eye-witness, Edgar Mark Ferguson 

was permitted to make a dock identification of the appellant on the basis that he had known 

him and he had seen him frequently prior to the incident. She submitted that his identification 

evidence was tainted by the fact that he had initially been regarded as a suspect in this matter. 

Additionally, she pointed out that, even more significantly, during the cross-examination of 

police Cpl. Romando Russell, it was established that in his report, he stated that the firearm 

had been pointed out to him by Ferguson. When confronted with this, Russell stated that he 

misspoke and that he wrote another report on the same day so as to correct the mistake. Ms. 

Galanos contended that the issue as to how the police recovered the firearm was a very live 

one before the jury inasmuch as firstly, the appellant’s case was that it was Ferguson who 

shot the deceased; secondly, the appellant was not present when the firearm was recovered; 

and thirdly, it was the suspect Ferguson who was on the scene when the firearm was 

recovered.  

 

55. She submitted that as Ferguson was a suspect and, further, had taken the police to the spot 

where the firearm was found, the learned judge ought to have warned the jury to be cautious 

before accepting his evidence. In support, she relied on the cases of R v. Beck [1982] 1 All 

ER 807; Davies v. DPP [1954] 1 All ER 507; Pringle v. R [2013] 3 LRC 658 and Jamal 

Glinton SCCrApp No. 113 of 2012. 

 

56. In those circumstances, she urged us to find the jury’s verdict unsafe or unsatisfactory. She 

further submitted that given the cumulative effect of the hearsay evidence in relation to 

Jamaal Lightbourne’s identification of the appellant as the shooter which had been left before 

the jury without an appropriate direction; the weakness of Gina Lubin’s identification of the 

appellant as the shooter and the absence of a warning to the jury that Edgar Ferguson was a 

person who was once a suspect and may have had a motive to lie, the appellant could not be 

said to have had a fair trial. 

 

57. In reply, Counsel for the Crown, Mr. Delaney submitted that the jury’s verdict was not 

unsafe and could be supported having regard to the evidence which he characterized as 

cogent. He further submitted that the judge’s carriage of the trial had been fair and her 

summation to the jury satisfactory even though the requisite warning and direction had not 

been given. He urged us to dismiss the appeal and to affirm the appellant’s conviction and 

sentence for murder. We agree. 

 

58. Although hearsay evidence about the appellant having been picked out at an ID parade by 

someone who was not called as a witness was elicited at the trial; and notwithstanding that 

the judge failed (as she ought) to direct the jury to disregard the evidence they had heard 

about the role played by Jamaal Lightbourne in identifying the appellant as the shooter, the 

jury was entitled to reject the appellant’s case that Gina Lubin was mistaken in her 
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identification of him as the shooter and that Edgar Mark Ferguson was a liar and was in fact 

the shooter.           

     

59. In accordance with the judge’s directions on identification evidence and mistaken identity 

extracted above, the jury was entitled to accept the visual identification evidence of Gina 

Lubin and of Edgar Mark Ferguson and to find that the appellant was the person who shot 

and killed Leonardo Pierre in the manner they each described.     

  

60. Ms. Galanos also complained that a warning was not given to the jury to exercise caution in 

relation to the testimony given by Edgar Mark Ferguson who ought to have been regarded as 

a person with an interest to serve. However, we find no fault with the exercise of the judge’s 

discretion not to give a warning in respect of the evidence given by Edgar Mark Ferguson.  

 

61. As is now well known, whether a warning should be given in any given case is a matter for 

the trial judge’s discretion and will depend on the circumstances of the case, the issues raised 

and the content and quality of the witness’s evidence. In any event, before such a warning is 

given there will need to be an evidential basis capable of supporting the suggestion that the 

witness may be unreliable. See R v. Makanjuola [1995] 3 All E.R. 730. 

 

62. In our view, Ms. Galanos' submission that the jury should have been warned that Ferguson's 

evidence might be unreliable and that he could have been a witness with an interest to serve 

because he had taken police to the spot where the firearm was found, did not accord with the 

evidence which was led at the trial. Ferguson's evidence was that following the shooting 

police had picked him up from his workplace, taken him into custody and put him in a cell 

with four other men who had also been taken into custody for questioning in relation to the 

same incident. Ferguson's evidence also was that he told police, inter alia, that after the 

shooting, he had next seen the appellant emerging from a bushy area behind Kirby Court at 

around 5:00 to 5:15a.m. that morning as he was on his way to work.     

   

63. Under cross-examination, Ferguson repeatedly denied Defence Counsel's suggestion that he 

was the one who had pointed the gun out to police. Ferguson's evidence, however, was that 

after giving his statement to police, he had been taken to Kirby Court to point out the bushy 

area where he had last seen the appellant and that eight police officers had then conducted a 

search of the bushy area in his presence before the gun was found. Defence Counsel's 

suggestion about Ferguson taking police to the spot where the firearm was discovered was 

expressly denied and was ultimately, no more than a suggestion.  

 

64. As we see it, there was also no evidence that Ferguson had lied about seeing the appellant 

that morning, nor any evidence that he was the one who had placed the gun in the bushy area 

where it was found. Quite significantly, the appellant's testimony before the jury was 
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consistent with his having been in the bushy area on the morning following the shooting as, 

according to him, the bathroom at Kirby Court was in use when he awoke and he had gone 

into the bush in the back to relieve himself. In short, there was, in our view, no evidential 

basis for the judge to have warned or cautioned the jury that Ferguson's evidence was 

unreliable or that he might have had an interest to serve by giving evidence against the 

appellant.  

 

65. At the trial, in answer to questions from Defence counsel, Mr. Hanna, Edgar Mark Ferguson 

denied that he had ever been arrested in relation to the offence. He told the jury that he had 

been detained for 72 hours by police and that he had been released. He agreed that his hands 

had also been swabbed for gunpowder residue and that the clothes he had worn on the night 

in question had been taken into custody. Although police conducted a confrontation between 

the appellant and Ferguson during which the men accused each other of being the shooter, 

this could not provide a sufficient evidentiary basis to warrant the judge warning the jury to 

treat Ferguson as an unreliable witness.    

   

66. Unlike the witnesses in Beck (above) or in Pringle (above) to which Ms. Galanos drew our 

attention, Ferguson was neither an accomplice nor a prison informant. The mere fact that he 

was questioned by police in relation to the incident and released after his hands had been 

swabbed and his clothes taken into custody did not necessarily mean that he was in some way 

involved in the shooting or that his evidence may have been tainted by an improper motive. 

We do not fault the exercise of the judge’s discretion not to give a warning.     

          

67. Having looked at the evidence in the round, and specifically at the evidence identified by 

Counsel for the appellant in relation to the suggested misdirections, we recall the oft-quoted 

words of Widgery LJ in Cooper (above) and declare, with confidence, that : 

 

“…there is not some lurking doubt in our minds which makes 

us wonder whether an injustice has been done.” 

 

68. In short, having given anxious consideration to the evidence led at the trial, the various 

complaints about the judge’s summation to the jury as well as the arguments before us on the 

appeal, we are in no doubt that the jury in this case would have inevitably convicted. In the 

premises, we are satisfied that the appellant’s trial was fair and that the verdict was safe and 

satisfactory. 

 

69. Grounds 4 and 5 are dismissed. 
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Proviso 

70. Notwithstanding that we have no lurking doubt about the safety of the appellant’s conviction, 

we consider it prudent to consider the proviso to section 13(1) of the Court of Appeal Act 

which provides: 

 

“Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually occurred.” 

 

71. Lord Hope of Craighead, in the case of Stafford v. The State (1998) 53 WIR 417, laid down 

the guiding principles on the application of the proviso. He said: 

 

“9. The test which must be applied to the application of the 

proviso is whether, if the jury had been properly directed, they 

would inevitably have come to the same conclusion upon a 

review of all the evidence; see Woolmington v. Director of 

Public Prosecutions [1935] AC 462 at page 482, per Lord 

Sankey LC. In Stirland v. Director of Public Prosecutions [1944] 

AC 315 at page 321 Lord Simon said that the provision 

assumed “a situation where a reasonable jury, after being 

properly directed, would, on the evidence properly admissible, 

without doubt convict”. As he explained later on the same 

page, where the verdict is criticized on the ground that the jury 

were permitted to consider inadmissible evidence, the question 

is whether no reasonable jury, after a proper summing-up, 

could have failed to convict the appellant on the rest of the 

evidence to which no objection could be taken on the ground of 

its inadmissibility. Where the verdict is criticized on the 

ground of a misdirection, such as that in the present case, and 

no question has been raised about the admission of 

inadmissible evidence, the application of the proviso will 

depend upon an examination of the whole of the facts which 

were before the jury in the evidence.” 

 

72. In the circumstances, notwithstanding our finding at paragraph 46 that ground 1 must be 

determined in the appellant’s favour, we are satisfied that even if the warning and direction 

about the prejudicial hearsay in relation to Jamaal Lightbourne had been given it would have 

made no difference to the jury’s verdict. Ferguson’s testimony was supported by the cogent 

visual identification evidence of the deceased’s girlfriend, who told the jury that while 
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dancing with the deceased she stood two feet away facing the shooter who she later identified 

as the appellant and watched as he stood over the deceased and fired more shots into him 

before leaving the club. The jury was entitled to convict the appellant on the evidence of 

Gina Lubin alone. However, the jury also had for their consideration the eye-witness 

testimony of Edgar Mark Ferguson who described (in similar fashion as did Lubin) how he 

had just placed his empty beer bottle on the counter of the bar when a shot rang out. He, 

thereafter, saw the appellant standing over the deceased and heard a few more shots. In the 

circumstances, we are of the view that no miscarriage of justice has actually occurred.  

Disposition and Order 

73. For all the foregoing reasons, we apply the proviso, dismiss the appeal and affirm the 

appellant’s conviction for murder and the sentence which the judge imposed. 

 

      __________________________________________ 

 The Honourable Madam Justice Crane-Scott, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 
                           
               


