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there was a case to answer – Proviso  

On 23 March 2016, Mr. Anthwan Simms was accosted and forced into his home at gunpoint by 

three armed men. He and his girlfriend were then robbed of various items and cash and the men 

shot Mr. Simms and left in his black Chevy Colorado truck. The police were notified of the 

incident and when the vehicle was spotted by police it was pursued. The vehicle stopped and a 

man exited the vehicle carrying a brown bag and a firearm which he pointed at the police. The 

police fired shots at the man who then ran into bushes nearby. The man emerged from the bushes 

a short time later suffering from a gunshot wound to his hand. He was arrested and taken to 

hospital via ambulance.  According to police that man was the appellant. He was later tried and 

convicted of attempted murder, armed robbery and burglary. He now appeals his convictions on 

the ground inter alia that the “Learned Trial Judge erred in law when she acceded to the 

Respondent’s application to admit the statements of Mr. Anthwan Simms pursuant to Section 66 

of the Evidence Act, and further erred when she provided no reasons for the admission of same.” 
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Held: appeal dismissed; convictions and sentences affirmed.  

Subsequent to the Judge allowing the prosecution to use Mr. Simms’ statements, the prosecution 

led evidence that Mr. Simms was dead. This evidence came via Mr. John Kemp, former Assistant 

Registrar General for the Commonwealth of The Bahamas. A death certificate recorded in the 

Registrar General’s department in the name of Mr. Simms showing his date of death as 7 January 

2018 was tendered into evidence without objection by Mr. Smith. This evidence should `have 

preceded the admission of the statements. 

It is pellucid that the Judge bore in mind the requirements of section 66(4) and the need to balance 

the appellant’s rights against the State being able to conduct its case without undue hinderance. 

However, with respect, we question the Judge’s view that the conditions in section 66 had been 

met. 

Section 13 of the Evidence Act does allow a court to permit a party to lead evidence although a 

fact on whose admissibility that evidence depends has yet to be proved.  

The evidence related to Mr. Simms’ death was produced in the trial albeit belatedly; and although 

it can be said that the Judge “jumped the gun” when she allowed the statements to be admitted 

into evidence, we hold the view that no prejudice inured to the appellant by this error since had 

the correct procedure been followed by the Judge, the statements would no doubt inevitably been 

admitted due to the unavailability of the witness and the balancing exercise carried out by Judge. 

Ultimately, we hold the view that the Judge did err when she allowed Mr. Simms’ statements to 

be made a part of the trial at the time she did so; but we are satisfied the admission of the 

statement did not create any injustice against the appellant and would not have affected the 

outcome of the trial due to the significant weight of the other evidence adduced by the 

Prosecution against the appellant. In this regard, we would have been prepared to exercise our 

discretion under the proviso to section 13(1) of the Court of Appeal Act notwithstanding that this 

ground has been made out.  

There is another reason why this ground should not prevail; and that is because the defence did 

not object to the statements’ admission into evidence except to the extent of requesting a portion 

of one to be redacted. It is a significant development in our law that Counsel for the prosecution 

and the defence are able to stipulate to materials being admitted into evidence during a trial. In 

our view, the lack of objection by Defence Counsel to the statements being admitted into 

evidence is akin to stipulating to their admissibility. Having offered no objection to them in the 

trial, the appellant ought not to be allowed to complain now. 

The Prosecution presented a strong circumstantial case against the appellant. There was 

sufficient evidence adduced by the Prosecution through its witnesses to support the Judge’s 

rejection of the no case to answer submission. Indeed, the strength or weakness of the 

Prosecution’s case depended on the reliability and credibility of the Prosecution’s witnesses, 
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matters which are in the province of a jury, and we are satisfied that on one possible view of the 

evidence, the jury could properly have concluded that the appellant was involved in the 

commission of the offences. 

 

Director of Public Prosecution v Selena Varlack PC Appeal No. 23 of 2007 applied 

Ellis Taibo v The Queen PC Appeal No. 26 of 1995 considered 

Kadeem Bain and Tony Newbold v Regina SCCrApp Nos. 263 & 311 of 2014 followed 

Nyron Smith v R  Privy Council Appeal No. 102 of 2006 considered 

R v Cooper [1969] 1 All ER 32  applied 

R v Smith (John) [1974] 1 All ER 376 considered 

R v Webb (1994) 74 A Crim R 436 mentioned 

Regina v Galbraith [1981] 2 All ER 1060 applied 

Stafford v Director of Public Prosecution [1973] 3 All ER 762 mentioned 

Trevor Grant v R [2006] 2 WLR 835 considered 

Wallace and Another v R [1997] 1 LRC 350 applied 

 

 ___________________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

Introduction 

1. The appellant appeals his convictions for Attempted Murder (1 count), Armed Robbery (2 

counts) and Burglary (1 count) that occurred during a trial before Madam Justice Estelle 

Gray-Evans (“the Judge”) in Freeport, Grand Bahama on 17 July 2018. He does not appeal the 

sentences imposed on him by the Judge on 31 October 2018, to wit, 25 years for Attempted 

Murder, 20 years for Armed Robbery (2 counts) and 10 years for Burglary; such sentences to 

run concurrently. 

2. The original grounds of the appeal were fourfold; but on 24 July 2019, an Amended Notice of 

Appeal was filed by the appellant which contained the following grounds: 

“1. The Learned Trial Judge erred in law when she acceded to 

the Respondent’s application to admit the statements of Mr. 

Anthwan Simms pursuant to Section 66 of the Evidence Act, 

and further erred when she provided no reasons for the 

admission of same. 

2. The Learned Judge erred when she ruled that the Appellant 

had a case to answer. 
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3. The verdict is unreasonable and cannot be supported having 

regard to the evidence. 

4. The verdict is unsafe and unsatisfactory having regard to the 

circumstances of the case.” 

3. On 4 February 2020 we heard the submissions of Counsel and reserved our decision on the 

appeal. We render it now. We dismiss this appeal for the reasons we have explained in our 

judgment below. 

Background 

4. On 23 March 2016, around 10.00 pm, the appellant, together with two others and armed with 

firearms accosted Anthwan Simms (“Mr. Simms”) outside his home at No. 50 Ludford 

Avenue. The appellant and the other men forced Mr. Simms into his home at gunpoint and 

robbed him and his girlfriend Dhiamia Newton of several items, among which were: cash, a 

brown coloured MCM backpack, a Michael Kors watch, a silver Rolex watch, a pair of 

Cartier earrings, two pairs of designer glasses, a black MK wallet and Bahamian passport. At 

some point, the men tied the hands of Mr. Simms with a white tie strap. Mr. Simms was able 

to free his hands and struggled with the robbers. Mr. Simms was shot before the men left the 

scene in Mr. Simm’s black Chevy Colorado truck (“Chevy truck”). Both Mr. Simms and Ms. 

Newton provided a description of the clothing worn by the men namely, Ms. Simms said the 

men wore camouflage ski masks and camouflage clothing; and Mr. Simms’ statement 

records that “two [were] wearing camouflage outfits and one [was] wearing dark clothing, all 

wearing ski masks and armed with handguns”. 

5. The police were summoned and as they responded, the Chevy truck was sighted. A number 

of police vehicles pursued the Chevy truck. During the pursuit the Chevy truck stopped in the 

vicinity of Churchill and Midshipman Road and a man who the police claimed was the 

appellant, exited the vehicle carrying a firearm and a brown bag; and he pointed a firearm in 

the direction of the police. The police discharged their weapons in his direction. The man ran 

into nearby bushes. A short time later, a man matching the description of the man who exited 

the truck emerged from the bushes. The man wore a green coloured shirt and gray and green 

camouflage cargo pants. He was cautioned and arrested. He was found to be suffering from a 

gunshot wound to his hand so an ambulance was summoned and he was taken to hospital.  

6. The police searched the area of the bushes and discovered a number of items, for example a 

MCM bag, later identified by Mr. Simms and Ms. Newton as their property which had been 

taken by the three men during the robbery. Particularly, Ms. Newton identified as hers, the 

MCM bag in which was a white pouch containing around $6,964.00. Jamique Campbell, 

Inspector of Police then attached to the Central Detective Unit, Grand Bahama District, 

(“Inspector Campbell”) testified that in the bush area he observed a brown colored MCM 

knapsack along with a black SDS pistol with the breach open along with a tan colored 
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looking ski mask and a white tie strap. This tie strap was similar to the one that was found at 

No. 50 Ludford Avenue.The appellant was subsequently charged and tried in the Supreme 

Court on the charges for which he was eventually convicted. 

7. During the trial, Julian Knowles, an employee of Bowe’s Electronics establishment said to be 

owned by Mr. Simms, testified that he had given Mr. Simms a large sum of money – 

thousands in stacks – close to 7:00p.m., on the day of the robbery in a bag which he 

identified from a photograph in court as a bag he had positively identified while 

investigations were ongoing when it had been shown to him by the police at CDU. Inspector 

Roberts testified that he had photographed the money exhibited in the trial as having been 

found in the MCM bag.  

8. Also during the trial, an application was made for the statements of Mr. Simms to be 

exhibited and read into the record pursuant to section 66 of the Evidence Act because Mr. 

Simms had died before the trial began. The Judge acceded to the application as Counsel for 

the defendant offered no objection to their admission save for his request that some editing to 

be done to the second statement; and the statements – redacted as requested - were placed 

before the jury for their consideration during their deliberations. Although the Judge 

promised to provide her reasons for allowing the statements to be admitted into evidence, 

those reasons never materialised. As indicated, the appellant was convicted of the offences he 

faced. 

The Appeal 

Ground 1 – The Judge erred in admitting Mr. Simms’ statement into evidence; and failed to 

give reasons for doing so 

9. The appellant submits that the Judge erred when she acceded to the Prosecution’s application 

to admit into evidence the statement of Mr. Simms. Section 66 of the Evidence Act allows 

for the admission of a person’s out of court statement in lieu of that person’s attendance at 

court. The section states, so far as is material: 

“66. (1)Subject to section 67 a statement in a document shall be 

admissible in any criminal proceedings as evidence of any fact 

stated therein of which direct oral evidence would be 

admissible if - 

(a) the document is or forms part of a record 

compiled by a person acting under a duty from 

information supplied by a person (whether acting 

under a duty or not) who had, or may reasonably 

be supposed to have had, personal knowledge of 

the matters dealt with in that information; and 
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(b) any condition relating to the person who 

supplied the information which is specified in 

subsection (2) is satisfied. 

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are - 

(a) that the person who supplied the information-  

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness, 

….. 

(3) Subsection (1) shall apply whether the information 

contained in the document was supplied directly or indirectly 

but, if it was supplied indirectly, only if each person through 

whom it was supplied was acting under a duty; and applies 

also where the person compiling the record is himself the 

person by whom the information is supplied.  

(4) Where —  

(a) a document setting out the evidence which a 

person could be expected to give as a witness 

has been prepared for the purpose of any 

pending or contemplated criminal proceedings; 

and  

(b) the document falls within subsection (1), a 

statement contained in it shall not be given in 

evidence by virtue of this section without the 

leave of the court, and the court shall not give 

leave unless it is of the opinion that the 

statement ought to be admitted in the interests 

of justice having regard —  

(i) to the circumstances in which leave is 

sought and in particular to the contents of 

the statement, and  

(ii) to any likelihood that the accused will 

be prejudiced by its admission in the 

absence of the person who supplied the 

information on which it is based.” 

10. Mr. Ducille argued that the prosecution did not show how Mr. Simms’ statement came into 

existence but this submission is without foundation since Inspector Campbell testified that he 

took the statements from Mr. Simms.  
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11. Mr. Ducille also argued that the statement was not authenticated as required by section 68 of 

the Evidence Act. Section 68 of the Evidence Act provides: 

“68. (1) Where in any criminal proceedings a statement 

contained in a document is admissible in evidence by 

virtue of section 66 or in accordance with section 67 it 

may be proved —  

(a) by the production of that document; or  

(b) (whether or not that document is still in existence) 

by the production of a copy of that document, or of the 

material part of it, authenticated in such a manner as 

the court may approve.  

(2) For the purpose of deciding whether or not a statement is so 

admissible the court may draw any reasonable inference — 

(a) from the circumstances in which the statement was 

made or otherwise came into being; or  

(b) from any other circumstances, including the form 

and contents of the document in which the statement is 

contained.  

(3)  Provisions may be made by rules of court for supplementing 

the provisions of sections 66 and 67.” 

12. Inspector Campbell identified the statements in court by his handwriting as he wrote what 

was dictated to him by Mr. Simms. The documents were exhibited in the trial. Thus, they 

were “produced” in accordance with section 68(1)(a) of the Evidence Act. 

13. He argued further, that no evidence was led to show that Mr. Simms was indeed deceased. 

Additionally, the admission of the statement was more prejudicial to the appellant than 

probative of his guilt. The section 66 application was heard (at page 122, et sec of the 

transcript). The prosecution did not produce a death certificate in the name of Mr. Simms 

before the Judge admitted Mr. Simms’ statements into evidence nor did it lead any viva voce 

evidence that he had died.  

14. The transcript reveals that the appellant’s Counsel Mr. Smith did not object to the 26 March 

2016 statement made by Mr. Simms being placed into evidence. His objection related to only 

Mr. Simms’ 25 March 2016 statement (page 143 of the transcript). The latter statement 

pertained to an incident at the hospital where Mr. Simms purported to identify the appellant 

as the individual who robbed him as the appellant was being brought into the hospital room 

where Mr. Simms was being treated. The Judge redacted that hospital encounter from the 

statement while allowing the remainder to be put in evidence. 
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15. I set out that portion of the Judge’s ruling on the section 66 application where she said, inter 

alia: 

“THE COURT: Thank you. 

There can be no dispute all evidence against a defendant is 

prejudicial. And therefore, the challenge for the Court in 

exercising its discretion under Section 178, how to strike a 

balance between the crown being able to conduct its case 

within the parameters of the law and the avoidance of the 

undue prejudice being caused to the defendant whereby his 

fundamental rights to a fair trial is or may be breached. 

So having reviewed and considered the statements of Anthwan 

Simms made on 25th March, 2016 and 26th March, 2016, 

respectively. And having heard and considered the law, the 

authorities, and the submissions of counsel. I am satisfied that 

the necessary conditions with respect to the said statements set 

out in Section 66 of the Evidence Act have been met. And that 

the statements are therefore admissible in evidence. 

As regards to 25th March, 2016 statement. While I am of the 

opinion that the statement ought to be admitted in the interest 

of justice. I accept the submission of counsel for the Defendant 

that a portion of the statement in which Mr. Simms while in 

hospital purportedly identified one of the gunmen and [sic] his 

assailant is more prejudicial than probative and ought to be 

redacted. 

So in the exercise of my discretion, I rule that 26th March, 

2016 statement of Anthwan Simms is to be admitted in its 

evidence in its entirety. And 25th March, 2016 statement is to 

be admitted with the following portions thereof being redacted 

therefrom.” (Emphasis added) 

16. It is pellucid that the Judge bore in mind the requirements of section 66(4) and the need to 

balance the appellant’s rights against the State being able to conduct its case without undue 

hinderance. However, with respect, we question the Judge’s view that the conditions in 

section 66 had been met. 

17. Subsequent to the Judge allowing the prosecution to use Mr. Simms’ statements, the 

prosecution led evidence that Mr. Simms was dead. This evidence came via Mr. John Kemp, 

former Assistant Registrar General for the Commonwealth of The Bahamas. A death 

certificate recorded in the Registrar General’s department in the name of Mr. Simms showing 
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his date of death as 7 January 2018 was tendered into evidence without objection by Mr. 

Smith. This evidence should have preceded the admission of the statements. 

18. Section 13 of the Evidence Act does allow a court to permit a party to lead evidence although 

a fact on whose admissibility that evidence depends has yet to be proved. The section states: 

“13. If the admissibility in evidence of one alleged fact depends 

upon another alleged fact being first proved the court may, in 

its discretion, either permit evidence of the first fact to be given 

before the second fact is proved, or require evidence to be 

given of the second fact before evidence is given of the first 

fact.” 

19. The evidence related to Mr. Simms’ death was produced in the trial albeit belatedly; and 

although it can be said that the Judge “jumped the gun” when she allowed the statements to 

be admitted into evidence, we hold the view that no prejudice inured to the appellant by this 

error since had the correct procedure been followed by the Judge, the statements would no 

doubt inevitably been admitted due to the unavailability of the witness and the balancing 

exercise carried out by Judge. 

20. It does not appear that the death certificate was a certified copy. However, all that is required 

for the information pertaining to the death is that it be sufficient to satisfy the judge that the 

person is dead. The testimony of Mr. John Kemp and the production of the recoded death 

certificate were sufficient for that purpose. If the evidence of Mr. Simms’ death had been 

elicited from Ms. Newton while she gave her evidence in the witness box, her testimony 

could also have been sufficient to satisfy the Judge.  

21. We are satisfied that Mr. Ducille’s complaint that the prejudicial effect of the statement 

outweighed its probative value is baseless. In Nyron Smith v R, Privy Council Appeal No. 

102 of 2006, the admissibility of a deposition was in issue. At page 8, paragraph 21 of the 

judgment it appears Counsel for the defendant, Mr. Birnbaum, argued that the trial judge 

should have refused to admit the deposition because its prejudicial effect outweighed its 

probative value. In response to this argument the court stated as follows:  

“Their Lordship cannot agree. If a statement which is adduced 

in this way is only marginally relevant to the crown's case 

against the defendant and highly damaging in proportion to its 

value as part of the case, then it may be appropriate to exercise 

the discretion. The contents of the deposition was, if true, 

obviously strongly probative of the appellant's guilt.” 

22. Mr. Simms’ evidence was a crucial cog in the prosecution’s case because he purported to 

identify the items stolen from him and to provide a modicum of support to the correctness of 
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the other witnesses’ identification of a man wearing camouflage clothing. Moreover, his 

account of his injury lent support to the charge of attempted murder. 

23. We are unable to agree with Mr. Ducille, therefore, that the admission of Mr. Simms’ 

statement was more prejudicial than probative.   

24. Mr. Ducille’s further complaint was that the Judge provided no reasons for her decision to 

allow the statements to be read into evidence. It is a salutary practice for a judge to provide 

reasons for his decision but it is not always necessary to do so. The duty to provide reasons 

will in large part depend on the nature of the issue or issues involved and the degree of 

controversy between the parties. 

25. In Kadeem Bain and Tony Newbold v Regina SCCrApp Nos. 263 and 311 of 2014, Allen, 

P wrote at paragraph 32: 

“It is clear that it is not to be automatically assumed that the 

omission of reasons will always be fatal to the fairness of the 

trial or to the safety of a conviction. Every case will turn on its 

own facts and the circumstances presented. It follows then, 

that it is in the discretion of the judge in each case, whether he 

gives reasons or not, and if he does whether he gives brief or 

detailed reasons.” 

26. In Wallace and Another v R [1997] 1 LRC 350, - cited by Allen, P in Kadeem Bain - Lord 

Mustill, while delivering the judgment of the Privy Council in an appeal from Jamaica made 

the following observation: 

“The appellants contend for a rule of general application that a 

judge should always express his reasons for any procedural 

ruling given during a trial. Their Lordships are wholly 

unpersuaded that a rule so broadly framed is now the law, or 

that it should be laid down for the future." 

[See also R v Webb (1994) 74 A Crim R 436 – also cited in Kadeem Bain.] 

27. The Judge did provide her reasons for admitting the statements, terse though they may seem. 

There was no controversy related to the admission per se of the statements as Mr. Smith had 

no objection to their use by the Prosecution. There was no need in the circumstances for the 

Judge to enter upon an excursus on the matter.  

28. Ultimately, we hold the view that the Judge did err when she allowed Mr. Simms’ statements 

to be made a part of the trial at the time she did so; but we are satisfied the admission of the 

statement did not create any injustice against the appellant and would not have affected the 

outcome of the trial due to the significant weight of the other evidence adduced by the 

Prosecution against the appellant. In this regard, we would have been prepared to exercise 
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our discretion under the proviso to section 13(1) of the Court of Appeal Act notwithstanding 

that this ground has been made out. The proviso reads: 

“Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually occurred.” 

29. There is another reason why this ground should not prevail; and that is because the defence 

did not object to the statements’ admission into evidence except to the extent of requesting a 

portion of one to be redacted. It is a significant development in our law that Counsel for the 

prosecution and the defence are able to stipulate to materials being admitted into evidence 

during a trial. In our view, the lack of objection by Defence Counsel to the statements being 

admitted into evidence is akin to stipulating to their admissibility. Having offered no 

objection to them in the trial, the appellant ought not to be allowed to complain now. 

30. Although we find merit in the submission of Mr. Ducille, we do not find the precipitous 

action of the Judge in admitting the statements of any moment to the appeal and we would 

not allow the appeal on this ground.  

Ground 2 – The Judge erred when she ruled that the appellant had a case to answer. 

31. Mr. Simms gave a description of the persons who he said robbed him of his truck and other 

property. The police responded to his complaint shortly after and encountered the truck 

which they pursued. During the pursuit the truck stopped and a man wearing clothes similar 

to the description provided by Mr. Simms exited and pointed a weapon at the police who shot 

at the man. The man then ran into nearby bushes. The police later saw a man wearing 

clothing similar to those described by Mr. Simms and suffering from a gunshot injury, 

emerge from the bushes not too far from where the man from the truck had entered the 

bushes. Police Corporal 2724 Denzel Fynes who was the officer who ordered the appellant to 

come from the bushes testified that: “The accused was in the bush on the intersection of 

Churchill Drive and Midshipman Road. He was in the bushes.” 

32. A search in the bushes was made and a bag containing property later identified by Mr. 

Simms as his was discovered. Moreover, a weapon was found on the side of the road in the 

area of the bushes which was later tested; and a bullet recovered from Mr. Simms was said 

by a firearm examiner to have been fired from that weapon. Police Sergeant 2867 Dominique 

McKenzie told of observing a white tie strap on the driveway at No. 50 Ludford Avenue 

when he responded as a result of information he received from police control room. Inspector 

Campbell told of observing a white tie strap in the bush at Midshipman Road that looked 

similar to the tie strap he saw in the driveway at No. 50 Ludford Drive and to tie straps he 

found in the bushes across the street from No. 50 Ludford Avenue. 
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33. Given the short compass of time between the robbery and shooting of Mr. Simms to the time 

when the appellant was seen by the police emerging from Mr. Simms’ truck before entering 

some bushes from which he emerged shortly thereafter with a gunshot injury and from which 

bushes Mr. Simms’ property was recovered; and the firearm used to shoot Mr. Simms was 

found in the area on the road, it would have been an affront to common sense for the Judge to 

have determined that the appellant should not be called upon to make a case. This was not a 

case where the evidence arrayed against the appellant was tenuous or non-existent. There was 

ample material upon which the Judge could conclude that the Prosecution’s evidence raised a 

prima facie case against the appellant. 

34. Regina v Galbraith [1981] 2 All ER 1060 provides guidance to judges on how they should 

approach no case to answer submissions. At page 1061 Lord Lane LCJ indicated that there 

were two schools of thought on how a judge should proceed: 

“There are two schools of thought: (1) that the judge should 

stop the case if, in his view, it would be unsafe (alternatively 

unsafe or unsatisfactory) for the jury to convict; (2) that he 

should do so only if there is no evidence on which a jury 

properly directly could properly convict.”  

35. He then goes on to say at page 1062: 

“How then should the judge approach a submission of 'no 

case'? (1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. (2) The difficulty arises where 

there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because 

it is inconsistent with other evidence. (a) Where the judge 

comes to the conclusion that the Crown's evidence, taken at its 

highest, is such that a jury properly directed could not 

properly convict on it, it is his duty, on a submission being 

made, to stop the case. (b) Where however the Crown's 

evidence is such that its strength or weakness depends on the 

view to be taken of a witness's reliability, or other matters 

which are generally speaking within the province of the jury 

and where on one possible view of the facts there is evidence on 

which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should allow the matter to 

be tried by the jury. It follows that we think the second of the 

two schools of thought is to be preferred. 

There will of course, as always in this branch of the law, be 

borderline cases. They can safely be left to the discretion of the 

judge.” 
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36. In Director of Public Prosecution v Selena Varlack PC Appeal No. 23 of 2007 at 

paragraph 21 Lord Carswell said: 

“21. The basic rule in deciding on a submission of no case at 

the end of the evidence adduced by the prosecution is that the 

judge should not withdraw the case if a reasonable jury 

properly directed could on that evidence find the charge in 

question proved beyond reasonable doubt. The canonical 

statement of the law, as quoted above is to be found in the 

judgment of Lord Lane CJ in R v Galbraith [1981] 1 WLR 

1039 , 1042. That decision concerned the weight which could 

properly be attached to testimony relied upon by the Crown as 

implicating the defendant, but the underlying principle, that 

the assessment of the strength of the evidence should be left to 

the jury rather than being undertaken by the judge, is equally 

applicable in cases such as the present, concerned with the 

drawing of inferences.” 

37. The authorities suggest that a judge should exercise great caution before acceding to a 

submission of no case so that he does not tread into territory reserved solely for the jury. 

Even if the judge forms the view that the evidence in the Prosecution’s case is thin, he ought 

to let the matter go before the jury. In Ellis Taibo v The Queen PC Appeal No. 26 of 1995, 

at page 11, speaking on behalf of the court, Lord Mustill said: 

“All in all, although the case against the appellant was thin, 

and perhaps very thin, if the jury found the evidence of Jane 

Cruz, Guzman and Francisco Valerio to be truthful and 

reliable there was material on which a jury could, without 

irrationality, be satisfied of guilt. This being so, the judge was 

not only entitled but required to let the trial proceed: Reg. v. 

Galbraith [1981] 1 W.L.R. 1039.” 

38. The Prosecution presented a strong circumstantial case against the appellant. We hold the 

view that the facts of this case fall within 2(b) of Lord Lane’s judgment. There was sufficient 

evidence adduced by the Prosecution through its witnesses to support the Judge’s rejection of 

the no case to answer submission. Indeed, the strength or weakness of the Prosecution’s case 

depended on the reliability and credibility of the Prosecution’s witnesses, matters which are 

in the province of a jury, and we are satisfied that on one possible view of the evidence, the 

jury could properly have concluded that the appellant was involved in the commission of the 

offences. 

39. This ground lacks substance and it is dismissed. 

Ground 3 - The verdict is unreasonable and cannot be supported having regard to the 

evidence 
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40. Mr. Ducille attacked the jury’s verdicts as unreasonable and unsupportable on the bases of a 

lack of evidence and the very credible story told by the appellant to explain his presence in 

the bushes in the area of Churchill Drive and Midshipman Road and how he came to be 

injured. 

41. This ground requires that an appellate court conclude that a properly instructed jury could not 

have rendered a verdict to convict because it was not supported by the evidence. 

42. The appellant provided a defence for the jury to consider when he testified and explained his 

presence in the bushes and for being in that area. The transcript reveals the following:  

“Q. And Mr. Miller, what, if anything, can you tell this Court 

about 23rd March, 2016, specifically around the time of 9:30 to 

10:00 p.m.? 

A. I went on Churchill to Dready (phonetic) who is —- he is 

sell drugs. 

Q. Yes. 

A. When I went there I buy three joints from Dready 

(phonetic). And then when I was leaving I saw two males, one 

was a Rasta. I always is see him when I go there by Dready to 

get drugs. As I was leaving the other guy who was talking to 

Dready he had his two hands in his pocket and I was on my 

phone. I was talking —- I was on my phone walking. The other 

guy had his two hands in his pocket and he was walking behind 

me as I was leaving from Dready. When he was walking 

behind me he just come up on the side of me he say, don't 

move. He told me to give him everything. I tell him I don't have 

nothing. So that's when I saw him pull out his right hand and I 

saw a weapon in he hand. And he gone like to swing at me but 

I flinch. And when I flinch I put up my hand I hear bang -— I 

hear a loud bang. I start to run. And when I start to run it was 

a – I don't really know where —— there was a house and a 

bush on the side of the house. I end up staying right —— I 

gone in there and I stay there. And I start —— I crouch down 

and I lay in the bush and I start praying. After I start praying, 

I don't know how long. I saw a light, the light flash. I just —— 

when I see the light flash, I look and I saw it was an officer —

— a police officer. I come out the bush. He draw his weapon on 

me and tell me get down. When he tell me get down I just lay 

on the ground.” [Pages 231-2 of the transcript] 

43. The police witnesses testified that they were in the Churchill Drive area in the vicinity of 

Midshipman Road when they encountered the appellant. They were asked if any of them had 

heard any other gunshots that night other than the sound of the gunshot as Inspector Steven 
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Deveaux discharged his weapon; and each had said they had not. The appellant’s claim to 

having been shot while resisting a robbery, with no clear timeframe given for that 

occurrence, stood in stark contrast to the police’s evidence. 

44. Another piece of evidence that does not gel with the appellant’s account is that a police K-9 

officer came to the scene of the bushes with his canine partner and the officer had 

commanded the person in the bushes to come out or he would release the dog to come into 

the bushes. The police’s evidence was that it was after that threat that the appellant came out 

of the bushes. This appears inconsistent with the appellant’s account that he hid in the bushes 

but came out when he saw a light and realized a police officer was present.  

45. The appellant was said to have been seen carrying a brown bag and a firearm as he exited the 

Chevy truck. A brown bag was found in the bushes from which the appellant had emerged; 

and a firearm forensically connected to the bullet taken out of Mr. Simms was found in the 

vicinity. Moreover, other items identified as the properties of Mr. Simms and Ms. Newton 

were recovered from the bushes. All of these matters, when combined, presented a 

formidable case against the appellant. 

46. Due to the stark conflicting evidence of the appellant and the police officers we set out 

relevant portions of two of the officers’ evidence. First, Inspector Steven Deveaux testified: 

“As I approached Churchill and East Sunrise I joined a police 

chase that had already began. I joined the chase involving a 

police vehicle. In the front of that vehicle was a black 2004 

Chevy truck and we were in pursuit of that vehicle at the time. 

The pursuit ended on Midshipman and Churchill, at the 

juncture of Midshipman and Churchill. 

While at that junction I saw the black truck swing on to the 

right lane onto Midshipman and then immediately swing to the 

left. I saw a dark male wearing a gray and green camouflage 

pants, green shirt, exit the passenger side of that vehicle with a 

firearm in his hand and a brown bag. I took immediate action 

along with Ms. McSweeney, Constable McSweeney. I shouted 

to the male, telling him, police, stop, stop. He then looked at 

me, pointed the gun in my direction. I in turn opened fire with 

my police service weapon. At the time I was able to discharge 

two shots from that weapon, my weapon. He then further ran 

into the bushes. 

I didn't go in the bush. I waited there for other units to come. 

Other police units came along with the K—Nine Unit and other 

marked police vehicles. 
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A short time later, the same male I described, I saw exit that 

truck, was caught by the police on what would be Churchill 

going towards Club Fortuna.” 

47. Second was the testimony of Cpl. 1592 Courtney Higgs: 

“Q. And shortly after ten that evening, sir, did you do anything 

in respect of the matter before the court? 

A. Yes, sir. On the date and time in question I was presently on 

special patrols in an unmarked police vehicle along with 

Corporal 2867 McKenzie, Woman Officer Forbes and 

Constable Thompson. 

While there I received a call from police control room in 

reference to reported shots fired at Ludford Avenue. As a 

result, we proceeded immediately to the Ludford Avenue area. 

Upon arrival I saw and spoke with a female at the said address 

who gave me some additional information. I then left Corporal 

McKenzie at the scene. 

I, along with the other mentioned officers then proceeded to 

the intersection of Churchill and Midshipman Road. Upon 

arrival there I saw with - sorry, I saw Sergeant 49 Deveaux, 

who is now Inspector Deveaux, who was on the scene along 

with a number of other officers. Deveaux then gave me some 

additional information and pointed out an area to me. As a 

result, I commenced a search of the area where I observed on 

the ground on Midshipman road a black pistol. I further 

conducted a search into the bushes where I also observed a 

brownish type bag and a ski mask -- a camouflage ski mask.” 

48. Additionally supporting evidence for the Crown’s case could be found in the evidence of 

Julian Knowles, the employee of Bowe’s Electronics who had earlier that night handed over 

to Mr. Simms a bag containing stacks of money, which bag he identified in photograph 

number 52 in court; and the evidence of Inspector Martin Roberts who took photographs of 

the scene at Churchill Drive which were exhibited in court. He testified, inter alia: 

“Photograph Number 52 is a red and white plastic money 

pouch bag. 

Q. And where did that come from? 

A. This was found in the tan knapsack. Photograph Number 53 

is an overview of nine stacks of bills received from the plastic 

bag. Photograph Number 54, 55 —- 54 to 62 is a view of the 

stacks of bills.” 
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49. There is no suggestion that the Judge did not adequately present the appellant’s case to the 

jury or that she failed to mention any matter of relevance to his case. In the absence of such a 

complaint, the jury properly directed – except on how they should approach Mr. Simms’ 

statements - concluded that the Prosecution’s case satisfied them that the appellant was one 

of the men involved in the offences committed against Mr. Simms and Ms. Newton. 

50. The jury was presented with two competing accounts as to what transpired at the material 

time. They obviously accepted the evidence adduced by the Prosecution through its 

witnesses; and rejected the appellant’s account. Given the cogency of the evidence presented 

against the appellant it was inevitable that the jury would convict him. Thus, there is no merit 

in this ground and it is rejected. 

Ground 4 - The verdict is unsafe and unsatisfactory having regard to the circumstances of 

the case 

51. Mr. Ducille took issue with the Judge’s directions to the jury arguing that it rendered the 

jury’s verdicts unsafe and unsatisfactory having regard to: a) the evidence and b) to the 

failure of the Judge to give appropriate directions to the jury on how they were to treat and 

assess the statements of Mr. Simms. We have already treated with the evidence and do not 

accept Mr. Ducille’s complaint about it. 

52. Mr. Ducille contended that the Judge simply stated and repeated to the jury that whether they 

accepted Mr. Simms statements as the truth without the benefit of cross-examination was a 

matter for them; and by doing so, the Judge did not warn the jury as to how they ought to 

treat the statements which had not been tested by cross-examination. 

53. Mr. Ducille made reference to the Jamaican case of Trevor Grant v R [2006] 2 WLR 835, a 

case more notable for its constitutional implications than for criminal procedure, where the 

Privy Council had the occasion to make the following remarks at paragraph 21(4): 

“(4) The trial judge must give the jury a careful direction on 

the correct approach to hearsay evidence. The importance of 

such a direction has often been highlighted: see, for 

example, Scott v The Queen [1989] AC 1242, 1259 

and Henriques v The Queen [1991] 1 WLR 242, 247. It is not 

correct to say that a statement admitted under section 31D is 

not evidence, since it is. It is necessary to remind the jury, 

however obvious it may be to them, that such a statement has 

not been verified on oath nor the author tested by cross-

examination. But the direction should not stop there: the judge 

should point out the potential risk of relying on a statement by 

a person whom the jury have not been able to assess and who 

has not been tested by cross-examination, and should invite the 

jury to scrutinise the evidence with particular care. It is 

proper, but not perhaps very helpful, to direct the jury to give 



18 

 

the statement such weight as they think fit: presented with an 

apparently plausible statement, undented by cross-

examination, by an author whose reliability and honesty the 

jury have no extraneous reason to doubt, the jury may well be 

inclined to give it greater weight than the oral evidence they 

have heard. It is desirable to direct the jury to consider the 

statement in the context of all the other evidence, but again the 

direction should not stop there. If there are discrepancies 

between the statement and the oral evidence of other witnesses, 

the judge (and not only defence counsel) should direct the 

jury's attention specifically to them. It does not of course 

follow that the omission of some of these directions will 

necessarily render a trial unfair, but because the judge's 

directions are a valuable safeguard of the defendant's interests, 

it may.” (Emphasis added) 

54. In her directions to the jury about the statements, the Judge opened her explanation about Mr. 

Simms’ statements at page 329 of the transcript: 

“You will also recall, Mr. Foreman and members, that Officer 

Campbell was permitted to read statements which he said he 

recorded from Mr. Anthwan Simms in your hearing. As those 

documents are among the exhibits. And you will take with 

them when you commence your deliberations.   

I will tell you how to treat them shortly.” 

55.  She proceeded to read most of their contents to the jury; and having summed up the 

evidence pertaining to police officers Deveaux and McSweeney, the Judge continued at 

pages 336-7 of the transcript: 

“In addition, the crown has put before you the statements of 

Anthwan Simms which was read into evidence by Officer 

Campbell in which he describes the clothing worn by the 

alleged armed robbers - - by one of the alleged armed robbers 

on the evening of 26th March, 2016.  

I shall tell you, Mr. Foreman and Members, the law is that 

where document setting out the evidence which person could 

be expected to give as witness has been prepared for the 

purpose of pending or contemplated criminal proceedings and 

it is part of record compiled by person acting under the duty of 

information supplied by person who have or may reasonably 

be proposed to have had personal knowledge of the matter 

dealt with in that situation, then if the person is dead that 

document is admissible in evidence.  
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Simply put, Mr. Foreman and members, if Anthwan Simms 

were alive it is expected that he would give the information set 

out in the statement as evidence in the trial. And because he is 

dead and the statement were prepared by the police for use in 

this trial they were allowed to be read into evidence. 

 I have admitted the evidence to be read because it is properly 

receivable in Mr. Simms absence. But the fact that it was 

admitted does not mean that you must accept it. The question 

whether Mr. Simms' evidence is truthful and accurate is for 

you as judges of the fact to decide. 

 So Mr. Foreman and members, Mr. Simms' statement as it is 

evidenced (sic) on which the prosecution relies to prove that it 

is this Defendant Omar Miller either alone or jointly with 

others who committed the offense of burglary, armed robbery 

and attempted murder at No. 50 Ludford Avenue on 23rd 

March, 2016. 

In that regard, while Mr. Simms has not specifically identified 

the Defendant as one of the alleged robbers he described the 

clothing which they were wearing. And the prosecution 

contends that Anthwan Simms description of the clothing worn 

by one of the alleged armed robbers resembled or bears some 

similarity to the clothing which the accused was wearing when 

he exited the truck belonging to Mr. Simms and was later 

arrested in or near the bushes on Churchill Drive.  

And Mr. Foreman and members, you would have had the 

benefit of seeing that outfit in the photographs that were 

produced.  

Now during the course of the trial you would have heard from 

witnesses and seen their evidence tested in cross-examination. 

You would have also seen any inconsistencies between their 

testimony from the witness box and previous statement they 

would have made to the police and drawn to their attention 

and hear how they account for such inconsistencies. You would 

therefore be able to make an assessment of the value of their 

evidence. 

You do not have that advantage in the case of Anthwan Simms. 

His evidence had not been given under oath and tested in 

cross-examination. You do not know how he would have 

responded under cross-examination and you must not 

speculate. However, you bear these disadvantages in mind 

when you are assessing Mr. Simms evidence. 
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And it is up to you how much weight, if any, should be 

attached to his evidence when you consider your verdict 

against the Defendant Omar Miller.” 

56. The Judge did not caution the jury about the “potential risk of relying on a statement by a 

person whom the jury have not been able to assess and who has not been tested by 

cross-examination, and should invite the jury to scrutinise the evidence with particular 

care". Neither did she “direct the jury's attention specifically” to any discrepancies 

between the statements and the oral evidence. These are serious matters impacting the 

conduct of the trial. However, in the circumstances of this case, are they serious enough to 

cause us to find that the trial was undermined thereby and that the verdicts of the jury are 

unsafe and unsatisfactory?    

57. In R v Smith (John) [1974] 1 All ER 376 at page 384, Scarman LJ said: 

“Under the old law this appeal would have stood no chance: 

there was evidence to support the conviction, and 

the verdict could not be said to be 'unreasonable' or such as 

'cannot be supported, having regard to the evidence' (Criminal 

Appeal Act 1907, s 4(1)). In R v Cooper ([1969] 1 All ER 32 at 

34, [1969] 1 QB 267 at 271) Widgery LJ, delivering the 

judgment of the court, described this question as a 'subjective 

question'. Is there, as he put it, a lurking doubt to make us 

wonder whether an injustice has been done? In answering the 

question we are to have regard not only to the evidence but to 

the general feel of the case.” 

58. In R v Cooper ([1969] 1 All ER 32 at 34, [1969] 1 QB 267 at 271), a case cited in a 

conjoined appeal of Stafford v Director of Public Prosecution [1973] 3 All ER 762 at page 

764, Viscount Dilhorne quoted Widgery LJ  where he said: 

“However … we are indeed charged to allow an appeal against 

conviction if we think that the verdict of the jury should be set 

aside on the ground that under all the circumstances of the 

case it is unsafe or unsatisfactory. That means that in cases of 

this kind the court must in the end ask itself a subjective 

question, whether we are content to let the matter stand as it is, 

or whether there is not some lurking doubt in our minds which 

makes us wonder whether an injustice has been done. This is a 

reaction which may not be based strictly on the evidence as 

such; it is a reaction which can be produced by the general feel 

of the case as the court experiences it.” 

59. A jury’s verdict may be set aside by an appellate court if it is found to have been founded on 

some material irregularity that occurred during the trial. While we accept Mr. Ducille’s 

criticisms of the Judge’s directions, there is no “lurking doubt in our minds which makes 
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us wonder whether an injustice has been done” in the circumstances of this case. We 

would not overturn the jury’s verdicts on this ground. 

Conclusion 

60. We are satisfied that the errors made by the Judge identified in grounds 1 and 4 do not 

warrant our interference with the jury’s verdict given the cogency of the Prosecution’s 

evidence against the appellant; and we rely on the proviso to section 13(1) of the Court of 

Appeal Act in this regard. It reads: 

“Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually occurred.” 

61. In the premises, we harbour no lurking doubt about the correctness of the jury’s verdicts or 

that any injustice has been done. Thus, we dismiss this appeal and affirm the convictions and 

sentences. 
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