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On 17 February 2012 Ms. Tanarje Hunt and her uncle Mr. Stephen Sherman were
robbed as they returned to his home. Mr. Sherman was shot and killed sometime during
the robbery. Ms. Hunt gave a description of the assailant but never identified the
appellant. The appellant confessed to the crimes but later stated that the confession
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was obtained through violence and oppression. He was tried and convicted on 8
October 2013, of 2 counts of Armed Robbery, Conspiracy to commit Murder and
Murder. He was sentenced to 15 years for each offence of Armed Robbery and two
sentences of life imprisonment on the Conspiracy, and Murder convictions. He appealed
the convictions and the sentences imposed alleging inter alia, that the trial judge erred
in law when he allowed the confession statement and Record of Interview to be
admitted in evidence and in allowing the case to be considered by the jury seeing that
Ms. Hunt’s identification at the trial of the gunman, did not fit the description of the
appellant. Further, he appealed that the verdict is unreasonable and cannot be
supported having regard to the evidence, the verdict is unsafe and unsatisfactory having
regard to the circumstances of the case and also that the sentence (s) is (are)
manifestly harsh and excessive.

Held: (Crane-Scott JA dissenting) Appeal allowed, the convictions and sentences set
aside, and a new trial ordered.

per Allen P: Tanarje Hunt was the only eyewitness to the events of 17 February 2012
wherein she and her uncle were robbed and her uncle shot and killed by the robber. Her
description of the person who robbed them and killed the deceased, and her ability to
identify that person were never tested as she did not take part in an identification
parade, and never identified the appellant as the man who committed the crimes. She
identified the assailant as being a ‘short, dark man’ and the confession by the appellant,
a light skinned slim man that he shot and killed the deceased could not both be true. In
determining the facts, the jury could not accept both the description of the assailant
given by Ms. Hunt, and the confession by the appellant that he was the gunman. It is
only if the jury rejects the description of the gunman given by Tanarje Hunt, and is still
satisfied that he made the confession, and that it is true, could they properly convict
him. In my view, this case then fell within limb 2(b) of Galbraith, and was properly left by
the learned judge for the consideration of the jury.

It would follow however, that the learned judge ought to have pointed out the material
inconsistency between the description given by Tanarje Hunt of the assailant, and the
appellant’s actual appearance in his summing up. He ought to have directed the jury to
take that factor into account in determining whether the appellant had confessed to
something which might not be true, consistent with his allegation that he did not
voluntarily confess.

In my view, the judge’s failure to alert the jury to this material inconsistency and to direct
them of its possible benefit to the appellant’s case, is a mis-direction. Consequently,
while there is evidence on which the appellant may be properly convicted by a jury
properly directed, due to this misdirection by the learned judge the verdicts are unsafe.
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The verdicts of the jury in this case should be set aside not because of the insufficiency
of the evidence but because the summing up was not evenly balanced, and the jury not
properly directed. The case therefore may properly be retried so that proper directions
may be given, and the interests of justice may be served.

Galbraith [1981] 1 WLR 1039 Followed
Reid v The Queen [1979] 2 All ER 904 Distinguished

per Crane-Scott JA: It is axiomatic that the appearance of inconsistencies and
discrepancies in the evidence is a normal, if not inevitable, part of any trial, whether civil
or criminal. In criminal trials it is generally for the jury, as the judges of the facts, to
resolve such conflicts in the evidence and to determine the true facts of the case.
Where a case is one where the evidence is fit to go before the jury, it is the task of the
judge to instruct the jury how to identify and deal with inconsistencies and discrepancies
when they appear in the evidence. However, as limb 2(a) of Galbraith clearly
establishes, situations may arise on the one hand, where at the close of the prosecution
case, the evidence which has been led is so tenuous in character (whether due, for
example, to inherent weakness or vagueness or because it is inconsistent with other
evidence) that the trial judge is under a positive duty, following a no-case submission, to
stop the case and withdraw it from further consideration by the jury. On the other hand,
limb 2(b) of Galbraith clearly also envisages that there will also be cases where,
despite inconsistencies and discrepancies which may have arisen on the evidence, the
prosecution evidence as a whole is such that its strength or weakness falls to be
determined by the jury as the tribunal of fact and, inter alia, where on one possible view
of the facts there is evidence on which a jury could properly come to the conclusion that
the accused is guilty.

At the close of the Crown’s case, it is clear that the confession and record of interview
obtained from the “tall, slim, bright male” suspect which the judge had earlier admitted
into evidence, now stood in stark conflict with the evidence of the eye-witness who
unequivocally told the court that that the armed robbery offences and the murder had
been committed by a “short, dark…very dark” man.

In my view, given the state of the evidence at the close of the prosecution case, this
discrepancy was not one which a jury, even if properly directed could resolve and it
would be unsafe to leave such a case to the jury. Given the state of the evidence, I am
satisfied that the prosecution evidence taken at its highest, was such that a jury properly
directed could not properly convict on it. In short, at the close of the prosecution case,
the case fell squarely in limb 2(a) of Galbraith and the judge was duty bound to
withdraw the case from the jury’s consideration.
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I am satisfied that the learned judge erred in not withdrawing the case from the jury
under limb 2(a) of Galbraith (ground 3); and that the verdict is therefore unreasonable,
cannot be supported having regard to the evidence (ground 7) and is unsafe and
unsatisfactory in all the circumstances of the case (ground 6).

It seems to me that even though the circumstances of this case are not exactly on all
fours with Reid, this is nonetheless a case which arguably falls somewhere near to the
other extreme of the continuum (also identified in Reid) on the basis that a retrial ought
not to be ordered because the prosecution evidence adduced at the trial was so
tenuous that it was insufficient to justify a conviction by a reasonable jury even if
properly directed.

The nature of the discrepancy which had arisen at the close of the case was not one
which could be resolved by the jury being permitted to make a choice between Tanarje
Hunt’s physical description of the gunman on the one hand and the physical description
of the suspect arrested by Detective Constable Beauford King from whom a written
confession and record of interview had allegedly been obtained on the other. In my
view, without more, there is no way that the jury could reasonably reject Tenarje Hunt’s
evidence as to the physical description of the gunman, without severely undermining the
entire basis on which the confession and record of interview was obtained. In short, at
the close of the prosecution case, a very real doubt had arisen on the evidence as to
the connection between the gunman described by Tenarje Hunt and the suspect who
had given the disputed confession and record of interview. The Crown’s case viewed as
a whole at its close was inherently contradictory, completely irreconcilable and ought
never to have been left for consideration by the jury.

Having balanced the competing interests of justice in this case, I am satisfied that
despite the seriousness of these offences, the prevalence of such crimes in this
jurisdiction and the interest of persons in this community in knowing that persons who
are guilty of serious crimes are brought to justice and should not escape it, the
prosecution evidence in this case is so inherently contradictory and tenuous in character
that it is not in the interests of justice to order a new trial and I decline to do so.

I would allow the appeal, quash the appellant’s four convictions and the associated
sentences and direct a judgment and verdict of acquittal to be entered in relation to
each conviction.

R v. Galbraith [1981] 2 All ER 1060 Applied
Dennis Reid v. The Queen [1980] A.C. 343 Applied
R v. Graham; Kansal; Ali; Marsh and others [1997] 1 Cr. App. R. 302 Followed
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______________________________________________________________________

DECISION
______________________________________________________________________

Delivered by The Honourable Dame Anita Allen, P:

Introduction:

1. The appellant was tried and convicted by a Jury in the Supreme Court before
Jones J. (as he then was) on 8 October 2013, of the offences of Armed Robbery
(two counts); Conspiracy to commit Murder; and Murder, contrary to sections
339(2), 89 and 290(2) (f), and 290(2) (f) respectively of the Penal Code, Chapter
84 of the Statute Laws of The Bahamas.

2. He appeals these convictions, and the sentences imposed by the learned judge
on 8 May 2014, of 15 years for each offence of Armed Robbery; and two
sentences of life imprisonment on the Conspiracy, and Murder convictions.

Factual Background:

3. On 17 February 2012, sometime after 7p.m, Tanarjae Hunt and her uncle, the
deceased, Stephen Sherman, arrived at Stephen’s home where he lived with his
wife Renea Sherman.

4. Tanarjae testified that on their arrival at the home, a ‘short, dark man’ whose
height she qualified on cross-examination to be 5 feet six or seven inches tall,
came into the yard and carried them to the side of the yard; made them kneel,
and ordered them to take everything from their pockets. She said the man further
ordered her to turn around, and when she did, he shot Stephen in the head; took
their money, and Stephen’s cell phone; and ran out of the yard.

5. She said she told the police the man appeared to have short hair because he
had on a cap; but that she did not see his mouth as it was covered by a head
cloth. However, she stated that she had told the police she would be able to
identify him if she saw him again.  According to the police, however, Tanarje, was
unable to attend an ID parade, and the appellant was never identified by her as
the person who robbed them and killed Stephen.
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6. The appellant was arrested on 24 February 2017, and according to D/Sgt. 527
Basil Evans, and D/Cpl. 2586 Jamal Evans, he gave a Record of Interview
(Interview), and a Confession Statement under caution (Statement), and
confessed to the offences.

7. At trial, the appellant’s case was that he did not commit the offences; and that the
Interview and Statement were obtained by the police by violence and oppression.
Further, the appellant alleged that the police omitted to feed him, and
consequently omitted to do what they ought to have done, making the confession
unreliable. He contended that for these reasons the Interview and Statement
were inadmissible.

8. Renea Sherman and Cordero Bethel who were jointly charged with the appellant,
were acquitted at the no case submission stage on the direction of the learned
judge.

The Appeal
9. The appellant filed nine grounds of appeal, but advanced only six of those

grounds at the hearing of the appeal. Those grounds  which survived are:

“1. The Learned trial judge erred in law when he allowed the
confession statement and Record of Interview to be
admitted in evidence.
…

3. The Learned Trial Judge erred in law when he allowed the
case to be considered by the jury as the evidence given by
the witness TANAJAE HUNT of the gunman clearly did not
fit the description of the APPELLANT.
…

6. The Learned Trial Judge erred in law when he failed to
adequately and fairly put the defence to the jury.

7.  The verdict is unreasonable and cannot be supported having
regard to the evidence.

8. The verdict is unsafe and unsatisfactory having regard to the
circumstances of the case.

9. The sentence (s) is (are) manifestly harsh and excessive.”

10. In relation to ground 1, the appellant’s complaint that the learned judge erred in
admitting the Interview and Statement was advanced through the following
submissions: 1. that having found the interviews and confession of Cordero
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Bethel inadmissible, the learned judge ought also to have excluded  the
appellant’s Interview and Statement  since similar allegations of violence and
oppression were alleged by both men; 2. that the appellant was prescribed pain
killers by the prison doctor, which showed he was experiencing pain consistent
with his complaints to the doctor that he was beaten and  tortured.

11. As to submission 1, it emerged firstly, that Bethel was found to have injuries, in
relation to which there were contradictions in the evidence of the police
witnesses as to the existence and causes of those injuries, and in the view of the
learned judge they were not therefore satisfactorily explained by the police.
Secondly, there is no evidence that the officers who allegedly hit Bethel’s head
on the desk, and caused cuts to his wrists from the handcuffs he wore when they
allegedly tripped him, and who allegedly placed a bag over his head, were the
same officers whom the appellant alleges hit him in the chest with handcuffs, and
placed a fish bag over his head in an attempt to suffocate him.

12. Suffice it to say that the learned judge was constrained to decide the
admissibility of each statement based on the evidence of the circumstances in
which he found each statement was obtained. That entailed his hearing the
evidence of the police officers involved in obtaining the interviews and
statements; the evidence of the relevant defendant as to his treatment during the
process; and his observations of the demeanour of each of these witnesses as
they gave their evidence in the voir dire.

13. In any event, the judge did not find in Bethel’s case that the injuries to his head
and wrists were as a result of oppression by the police; but rather, that as they
were not satisfactorily explained he could not be satisfied beyond a reasonable
doubt that Bethel’s interviews and Statement were voluntary.

14.Moreover, Bethel did not identify the officers whom he alleged oppressed him. In
the premises, the decision by the learned judge to exclude Bethel’s interviews
and Statement was not relevant to his decision whether the appellant’s Interview
and Statement were voluntary. Indeed, the learned judge could not properly take
into account the finding he made in relation to Bethel when determining the
credibility of the officers who obtained the Interview and Statement from the
appellant, as he would not have known if they were the same officers. His
assessment of the police evidence as it related to the appellant, had to be based
on the evidence given by them, and on their demeanour in the witness box.
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15. In the circumstances, it is my view that the learned judge’s finding in relation to
Bethel’s injuries was not relevant to his decision whether the appellant was
subjected to violence by the police, and whether the Interview and Statement
ought to be admitted.

16.The appellant’s complaint in submission 2 under this ground was that in deciding
the issue of oppression and the voluntariness of the Interview and Statement, the
learned judge erred in finding that the appellant did not complain to the doctor of
being in pain.

17.Counsel’s logic for this submission is that despite the absence of injuries, the
doctor must have been satisfied that the appellant was experiencing pain from
the abuse at the hands of the police, such as would justify the doctor prescribing
pain medication. Indeed, Counsel points to the medical opinion of Dr. Dario Curry
who was called to interpret the findings of the examining doctor, to the effect that
doctors do not generally prescribe pain killers unless warranted. The doctor
however also said that whether a person has pain is determined by what he tells
the doctor, unless the doctor himself palpates the area of the alleged pain, and is
satisfied from tenderness in the area, or other reaction of the patient that he is in
pain. There is no evidence in this case that the doctor did any palpations of the
appellant’s chest or of any other part of his body.

18. In my view, the absence of injuries to the appellant’s chest is significant and
destroys the reliability of his evidence that he was twice beaten in his chest with
handcuffs. Indeed, the only other allegation of force was attempted suffocation
with a fish bag; but there was no evidence that he complained to the doctor of
having any pain resulting therefrom.

19. In the premises, notwithstanding the prescription of pain killers to the appellant, I
am satisfied that the exercise of the judge’s discretion to admit the appellant’s
Interview and Statement was reasonably exercised; and I find no merit in this
ground.

20. I now turn to grounds 3, 6, 7 and 8, which, in my view may be considered
together in that they all relate to the conflict between the evidence of Tanarje
Hunt, and the confession attributed to the appellant.

21. As noted earlier, Tanarje Hunt was the only eyewitness to the events of 17
February 2012; and her description of the person who robbed them and killed the
deceased, and her ability to identify that person were never tested as she did not
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take part in an identification parade for the reason already stated, and never
identified the appellant as the man who committed the crimes.

22.The appellant, is described as a slim, fair skinned man, and clearly does not fit
the description given by Tanarje Hunt. The appellant asserts therefore that given
the state of the evidence at the close of the Prosecution’s case that the learned
judge erred in allowing the case to be left for the consideration of the jury.

23. In determining whether a case ought to be left for consideration by the jury, or
whether  the accused  has a case to answer, a trial judge should have regard to
the guidance given by Lord Lane CJ in Galbraith [1981] 1 WLR 1039. I reiterate
the oft quoted passage of that eminent jurist at page 1042 paragraphs  B-D:

“How then should the judge approach a submission of “no
case”? (1) If there is no evidence that the crime alleged has
been committed by the defendant, there is no difficulty. The
judge will of course stop the case. (2) The difficulty arises
where there is some evidence but it is of a tenuous character,
for example because of inherent weakness or vagueness or
because it is inconsistent with other evidence. (a) Where the
judge comes to the conclusion that the prosecution evidence,
taken at its highest, is such that a jury properly directed could
not properly convict upon it, it is his duty, upon a submission
being made, to stop the case. (b) Where however the
prosecution evidence is such that its strength or weakness
depends on the view to be taken of a witness's reliability, or
other matters which are generally speaking within the province
of the jury and where on one possible view of the facts there is
evidence upon which a jury could properly come to the
conclusion that the defendant is guilty, then the judge should
allow the matter to be tried by the jury...There will of course, as
always in this branch of the law, be borderline cases. They can
safely be left to the discretion of the judge.”

24. In the submission of the appellant’s Counsel, this case falls within limb 2(a) of
Galbraith (above), and ought to have been withdrawn from the jury. On the other
hand, Counsel for the prosecution contends that the case falls within limb 2(b),
and was properly left for the consideration of the jury.
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25. Indubitably, Tanarje’s description of the assailant, and the confession by a light
skinned slim man that he shot and killed the deceased could not both be true; but
the jury are the triers of fact, and decide all questions of fact. Suffice it to say,
that in determining the facts, the jury could not accept both the description of the
assailant given by Tanarje Hunt, and the confession by the appellant that he was
the gunman. It is only if the jury rejects the description of the gunman given by
Tanarje Hunt, and is still satisfied that he made the confession, and that it is true,
could they properly convict him. However, at the end of the day, that is a
question of fact for the jury.

26.The confession attributed to the appellant reads in part:
“…We drive out east and I directed Cordero where to go
because he was driving and I was in the front seat. The next two
boys were in the back seat. We drove past the big yellow house
out Yamacraw and then Cordero park up on the corner. It was
dark when Timer called back on Cordero’s cellphone and said
the man was on his way. When the white jeep passed the car, we
began to follow it until it parked up by the yellow house. I jump
out the car with a towel covering part of my face. There was a
man in front of the jeep and a young woman walking towards
the door. I then told them it was a robbery an I pointed the gun
at them and made them walk to the side of the house. The man
and the woman got on their knees with their hands in the air.
The man threw out about 41 dollars out of his pocket and threw
it behind him. I picked up the money and then I shot the man in
the back of his head.”

27. In light of the appellant’s confession, this was a case in which its strength or
weakness depended on the view to be taken of the reliability of witnesses, or
other matters which are generally speaking within the province of the jury.
Moreover, it is a case which, if the jury believed the confession was made and is
true, they could properly come to the conclusion, that the defendant is guilty. In
my view this case then fell within limb 2(b) of Galbraith, and was properly left by
the learned judge for the consideration of the jury.

28.As to the ground that the learned trial Judge erred in law when he failed to
adequately and fairly put the defence to the jury, the Court was directed to pages
883 - 891 of the transcript, and I excerpt below the relevant portions of the
judge’s instructions to the jury:
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“Now, Madam Foreman and members, the case for the
prosecution hinges upon this caution statement and record of
interview. There is no eyewitness coming forward who said I
saw what happened and I can identify the assailant. The
prosecution is saying that the only person that can tell you
what happened is the accused man Janaldo Farrington
himself. The prosecution has submitted to you the record of
interview and the statement taken by Detective Sergeant Basil
Evans and witnessed by Detective Corporal Jamal Evans
which might be considered as an (sic) confession or an
admission of guilt.
There is no better evidence than that of an admission of a (sic)
accused person, as that person knows more than anyone else
what he has done. And with such an admission, there need not
be any other evidence coming to say yes, I saw what
happened. So the effect of the confession, if you accept it, is
an admission of guilt.
Now it is your job, Madam Foreman and members to decide
two issues in relation to the admission of the confession
statement. Firstly, you must decide whether or not the
accused man actually made it. You bear in mind what the
defence has been saying in this case.
The defence is saying, we did not make it. Although we signed
it, we did not make it at all. It was the policemen who wrote
down all of these things, asked some questions, wrote down
all of these things and forced him to sign it.
They are saying that that is not their story; they didn’t tell him
that. So you have to determine whether he actually said what
is said in that statement or recorded on the record of
interview.
Now, secondly, but only if you are sure that he did make it, you
have to consider whether or not what was said is true. In
determining that, you will have to take into consideration all
the circumstances having regard to allegations by the accused
man in which you find it was or may have been made. You will
recall that the investigating officer was cross-examined at
length as to how he obtained the record of interview and the
caution statement. It was suggested that the statement was
beaten (sic) and a fish bag with ammonia placed over his head.
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The inference there is this is to induce fear in order to make
him sign the statement.
Madam foreman and members of the jury, if you believe that
he did make the statement as I said, then you have to go on
and consider whether it was made through fear, that he was
induced to make it, that he was beaten and a fish bag with
ammonia placed over his head. Because if you so find that he
was beaten into making it, a fish bag with ammonia placed
over his head, then the statement would have lost its worth
(sic).
If you are not sure for whatever reason whether the confession
was made or is true, then you would have to disregard it.
There is no other evidence in this case. There is no evidence
of identification. None whatsoever. So there is nothing left to
go on…
Now Madam Foreman and Members of the jury, an accused
person is not obliged to say anything at all. He is entitled to let
the prosecution prove the case against him. When he gives
evidence, that evidence is to be tested in the same way as the
evidence of the prosecution. He is not to be discredited merely
because he is an accused person. The evidence given by the
accused may have one of three results: It may convince you of
his innocence and if that is so, he should be acquitted. It may
raise a reasonable doubt in your minds and if that is so, he
should also be acquitted. Or it may strengthen the case for the
prosecution.
It is for you the jury to say which of these effects the evidence
of the accused has. If you the jury are left in doubt where the
truth lies, your verdict will be to be (sic) not guilty.
Now, the accused man Janaldo Farrington gave sworn
evidence. He said at sometime around 11 a.m. he was at his
house with his sister in Cowpen Road. Some DEU officers
came there and locked him up. He was taken to search two
other premises and then to DEU headquarters where he was
booked in. …
Now, Madam Foreman and members of the jury, the
prosecution in this case submits that the case is proved by the
confession statement of the accused man. They say he was
not oppressed, nor was he given any inducements for him to
sign the statement or do the record of interview…They
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recognize that the case against the accused Janaldo
Farrington is built on the admissions of the accused man
himself. In other words, the confession evidence is the only
evidence against this accused man.
On the other hand, the defendant submits that the confession
evidence is flawed as the accused was beaten, a fish bag
placed over his head with ammonia (sic). He was presented
with a record of interview and a statement and asked to sign it
after he was traumatized by the police. The description given
by the eyewitness is different from what Officer Beuford King
who apprehended the accused gave and different from the
appearance of the accused man as he sits in this court. They
say there was no identification parade held here, although the
witness said she would have identified her assailant.
The central issue in this case is whether the confession was
obtained by oppression. There is no other evidence
connecting the accused to any of the counts of the indictment.
The case stands or falls on the acceptance or the rejection of
the evidence of the confession and this is a matter for you the
jury.” (Emphasis added).

29.As is clear from the above excerpt, the learned judge reminded the jury of the
evidence of Tanarje Hunt, correctly directed them that she did not identify the
appellant, and that she did not connect the appellant to these offences. He
further pointed out to them that the only evidence against the appellant was the
confession, and properly directed them that they may convict him on the
confession alone provided they were sure he made it, and it was true. In that
regard, he succinctly put the case of the appellant to the jury including his
allegations of violence and oppression, and directed them that they should take
them into account if they thought they might be true in determining the
circumstances in which the confession came to be made, and determining
whether it was true.

30.However, given the material inconsistency between the description given by
Tanarje Hunt of the assailant, and the appellant’s actual appearance, the learned
judge ought to have gone further, and direct the jury to take that factor into
account as well, in determining whether the appellant had confessed to
something which could not be true, consistent with his allegation that he did not
voluntarily confess.
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31. In my view, the judge’s failure to alert the jury to this material inconsistency and
to direct them of its possible benefit to the appellant’s case, is a mis-direction.
Consequently, while there is evidence on which the appellant may be properly
convicted by a jury properly directed, yet, because of this misdirection by the
learned judge the verdicts are unsafe. The pertinent question which therefore
follows is whether the appellant should be acquitted or whether it is proper in
these circumstances to remit the case to the Supreme Court for a new trial.

32.To answer the question, I find the dicta of Lord Diplock in Reid v The Queen
[1979] 2 All ER 904 at page 907 paragraphs d-g, helpful. He said:

“The interest of Justice that is served by the power to order a
new trial is the interest of the public in Jamaica that those
persons who are guilty of serious crimes should be brought to
justice and should not escape it merely because of some
technical blunder by the judge in the conduct of the trial or his
summing-up to the jury.  There are, of course, countervailing
interests of justice which must be taken into consideration.
The nature and strength of these will vary from case to case.
One of these is the observance of a basic principle that
underlies the adversary system under which criminal cases
are conducted in jurisdictions which follow the procedure of
the common law: it is for the prosecution to prove the     case
against the defendant. It is the prosecution’s function, and not
part of the function of the court, to decide what evidence to
adduce and what facts to elicit from the witnesses it decides to
call. In contrast the judge’s function is to control the trial, to
see that the proper procedure is followed, and to hold the
balance evenly between the prosecution and defence during
the course of the hearing and his summing-up to the jury…
It would conflict with the basic principle that in every criminal
trial it is for the prosecution to prove its case against the
defendant if a new trial were ordered in cases where at the
original trial the evidence which the prosecution had chosen
to adduce was insufficient to justify a conviction by any
reasonable jury which had been properly directed. In such a
case whether or not the jury’s verdict of guilty was induced by
some misdirection of the judge at the trial is immaterial: the
governing reason why the verdict must be set aside is that the
prosecution having chosen to bring the defendant to trial has



15

failed to adduce sufficient evidence to justify convicting him of
the offence of which he has been charged. To order a new trial
would be to give the prosecution a second chance to make
good the evidential deficiencies in its case…” (Emphasis
added).

33. In Reid (above), the appellant was convicted of murder on the identification of a
single eye-witness. The appellant’s appearance was distinctive in that he had a
scar across his fore-head and two teeth missing. The original description of the
assailant given to the police after the murder did not include either disfigurement.
At the trial, it emerged that between the time of the murder and the identification
parade at which the eye-witness picked him out, she had not seen a photo of
him, but had heard of a description of him. At the trial, she denied under cross-
examination that she had seen a photo of the appellant, but neither Counsel
asked the witness what she had heard of his description before the identification
parade, and what part if any the description had played in assisting her in
identifying him. The Jamaican Court of Appeal quashed the conviction on the
ground that the jury could not in the circumstances have resolved the question of
the appellant’s identity, and ordered a new trial.

34.On appeal to the Privy Council, it was held that the prosecution had to prove its
case against the defendant, and to order a new trial in cases where at the
original trial the prosecution evidence was insufficient to justify a conviction by
any reasonable and properly directed jury, conflicted with that principle. They
found that the case fell into the category of those in which the verdict of the jury
was set aside because of the inadequacy of the prosecution’s evidence.

35.The present case may be distinguished from Reid, in that the appellant’s
confession if found to have been made, and found to be true, is sufficient to
justify a conviction by a properly directed jury. The verdicts of the jury in this case
should be set aside not because of the insufficiency of the evidence but because
the summing up was not evenly balanced, and the jury not properly directed. The
case therefore may properly be retried so that proper directions may be given,
and the interests of justice may be served.
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36. In the premises, I would allow the appeal, set aside the convictions and
sentences, and order a new trial.

___________________________________________
The Honourable Dame Anita Allen, P

37. I agree.

___________________________________________
The Honourable Mr. Justice Isaacs, JA

Dissenting Judgment delivered by the Honourable Madam Justice Crane-Scott,
JA:

Introduction

38. I have read in draft the Decision prepared by the learned President. While I agree
that a miscarriage of justice has occurred in this case and that the appeal should
be allowed, having regard to the tenuous character of the entirety of the
prosecution evidence at the close of the prosecution case, I am satisfied that the
judge ought to have withdrawn the case from the jury under limb 2(a) of
Galbraith and that the appeal should be allowed on ground 3.

39. In the circumstances therefore, I do not agree that this is a proper case for the
exercise of our discretion under section 13(2) of the Court of Appeal Act, Ch. 52
to order a new trial.
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Ground 3 –Should the no-case submission have been upheld at the close of the
Crown’s case?

40.At ground 3, the appellant complains that the trial judge erred in law when he
allowed the case to be considered by the jury inasmuch as the evidence given by
the witness Tanarje Hunt of the gunman’s physical description clearly did not fit
the description of the appellant.

41.Amplifying the ground at the hearing, Defence Counsel, Mr. Ducille, explained
that the evidence of the sole eye-witness, Tenarje Hunt, was that in her
statement given to police on the 19th February, 2012, she had described the
gunman as “short, dark…very dark”. She also told police that he had worn “a
bandana or something… covering his mouth and he appeared to have short hair
because he had on a cap.” He submitted that Tarnarje Hunt’s description of the
gunman clearly conflicted with the physical description of the appellant who, even
as he sat in Court, could be observed very obviously to be a tall light-skinned
male. Mr. Ducille further submitted that the physical description of the appellant
lent support to the appellant’s case that he had been taken into custody by police
on 24th February, 2012, and forced by threats and physical violence to sign the
record of interview and a prepared confession statement which he did not dictate.

42.Mr. Ducille contended that although the disputed record of interview and
confession had been admitted into evidence following the voir dire, at the close of
the prosecution case the trial judge ought to have acceded to the no-case
submission to withdraw the case from the jury on the basis that the description of
the gunman did not coincide with the physical appearance of the accused man.
He further contended that the physical description of the shooter given to police
by Tanarje Hunt was completely at variance with other evidence adduced by the
Crown which established that a confession and record of interview had been
obtained from a suspect whose physical appearance upon his arrest was
inconsistent with the description which the only eye-witness had given to police.
He pointed in particular to the evidence of Detective Constable Beauford King
who arrested the accused man at a residence at Carolyn Estates off Cowpen
Road on 24th February, 2012 and described him as “a tall, slim, bright male” who
had been lying face down in the hallway of the house.

43.Citing R v. Galbraith [1981] 2 All ER 1060, Mr. Ducille submitted that given its
tenuous character and the inherent conflicts in the evidence at the close of the
Crown’s case, a jury properly directed could not properly convict on it and the
trial judge erred in law in not withdrawing the case from the jury under limb 2(a)
of Galbraith.
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44. In her response, Counsel for the Respondent, Mrs. Nixon preferred to view the
conflicts in the evidence which Mr. Ducille identified, as the usual inconsistencies
and discrepancies which had arisen in the evidence at the trial and which,
according to her, had been adequately dealt with in the judge’s summing-up. She
submitted that following the no case submission in the court below, the case had
been properly left for the jury’s consideration under limb 2(b) of Galbraith since,
in her view, there had been sufficient evidence, namely, a written confession and
record of interview which the judge had correctly placed before the jury for their
consideration.

45. It is axiomatic that the appearance of inconsistencies and discrepancies in the
evidence is a normal, if not inevitable, part of any trial, whether civil or criminal. In
criminal trials it is generally for the jury, as the judges of the facts, to resolve such
conflicts in the evidence and to determine the true facts of the case. Where a
case is one where the evidence is fit to go before the jury, it is the task of the
judge to instruct the jury how to identify and deal with inconsistencies and
discrepancies when they appear in the evidence. However, as limb 2(a) of
Galbraith clearly establishes, situations may arise on the one hand, where at the
close of the prosecution case, the evidence which has been led is so tenuous in
character (whether due, for example, to inherent weakness or vagueness or
because it is inconsistent with other evidence) that the trial judge is under a
positive duty, following a no-case submission, to stop the case and withdraw it
from further consideration by the jury. On the other hand, limb 2(b) of Galbraith
clearly also envisages that there will also be cases where, despite
inconsistencies and discrepancies which may have arisen on the evidence, the
prosecution evidence as a whole is such that its strength or weakness falls to be
determined by the jury as the tribunal of fact and, inter alia, where on one
possible view of the facts there is evidence on which a jury could properly come
to the conclusion that the accused is guilty. On this ground, the question this
Court is asked to determine is which of these two limbs of Galbraith was the
more appropriate having regard to the state of the evidence at the close of the
prosecution case.

46.On my review of the evidence, I am satisfied that this case properly fell under
limb 2(a) of Galbraith since the conflicts which emerged on the evidence at the
close of the prosecution’s case effectively undermined the viability of the Crown’s
case which was in essence that Tanarje Hunt and the deceased had been
robbed, and the deceased shot in the head by a gunman who was “short,
dark…very dark”. In support of its case the prosecution also adduced evidence of
a confession and record of interview which, police witnesses said, had been
freely and voluntarily given by the “tall, slim, bright male” who had come into
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police custody as a suspect on the 24th February, 2012, some 6 days after the
physical description of the gunman which Tanarje Hunt had given to police.

47.At the close of the Crown’s case, it is clear that the confession and record of
interview obtained from the “tall, slim, bright male” suspect which the judge had
earlier admitted into evidence, now stood in stark conflict with the evidence of the
eye-witness who unequivocally told the court that that the armed robbery
offences and the murder had been committed by a “short, dark…very dark” man.

48.The evidence also disclosed that even though Tanarje Hunt had indicated to
Sergeant Evans that she might have been able to identify the gunman, different
reasons were given to explain why an identification parade was never held.
Accordingly at the close of the prosecution case, the only evidence which was
capable of connecting the appellant to the shooting was the disputed confession
and record of interview taken by police from a suspect who clearly did not fit
Tanarje Hunt’s description of the gunman.

49. In my view, the inherent conflict in the evidence which came to light just prior to
the close of the prosecution case, completely undermined the probative value of
the confession and the record of interview which had been earlier admitted into
evidence and consequently rendered the prosecution case against the appellant
tenuous in the extreme. Furthermore, the discrepancy between the physical
appearance of the gunman who the eye-witness said had shot and robbed the
deceased and the physical appearance of the suspect who confessed went to
the very heart of the prosecution case against the appellant since it was simply
not logical that a suspect who police say had confessed could be so vastly
different in physical appearance from the gunman who Tanarje Hunt described.

50. In my view, given the state of the evidence at the close of the prosecution case,
this discrepancy was not one which a jury, even if properly directed could resolve
and it would be unsafe to leave such a case to the jury. Given the state of the
evidence, I am satisfied that the prosecution evidence taken at its highest, was
such that a jury properly directed could not properly convict on it. In short, at the
close of the prosecution case, the case fell squarely in limb 2(a) of Galbraith and
the judge was duty bound to withdraw the case from the jury’s consideration.

51.For all the foregoing reasons, I am satisfied that the learned judge erred in not
withdrawing the case from the jury under limb 2(a) of Galbraith (ground 3); and
that the verdict is therefore unreasonable, cannot be supported having regard to
the evidence (ground 7) and is unsafe and unsatisfactory in all the circumstances
of the case (ground 6).
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Should a new trial be ordered?

52.The power to order a new trial following the determination of a criminal appeal
and the quashing of a conviction in this jurisdiction is located in subsection (2) of
section 13 of the Court of Appeal Act, Ch. 52 which gives the court a discretion to
order a new trial and provides as follows:

“(2) Subject to the provisions of this Part of this Act the court
shall, if it allows the appeal against conviction, quash the
conviction and direct a judgment and verdict of acquittal to be
entered, or, if the interests of justice so require, order a new
trial at such time and place as the court may think fit.”
[emphasis added]

53.The Jamaican equivalent of the above provision was judicially considered by the
Privy Council in 1978 in Dennis Reid v. The Queen [1980] A.C. 343 on appeal
from Jamaica. In Reid, the Board construed and explained section 14(2) of the
Judicature (Appellate Jurisdiction) Act, which is identical in all respects to section
13(2) of The Bahamas Court of Appeal Act. The decision is therefore highly
persuasive in this jurisdiction and I gratefully adopt the Board’s guidance as to
the manner in which the discretion ought to be exercised when this Court is
considering whether or not to order a new trial following the quashing of an
appellant’s conviction.

54.Delivering the Board’s decision, Lord Diplock explained:

“Although the verb used is mandatory: “the court shall…, if
the interests of justice so require, order a new trial,” any
consideration of what the interests of justice require in a
particular case may call for a balancing of a whole variety of
factors, some of which will weigh in favour of a new trial and
some against, and not all of which are necessarily confined to
the interests of the individual defendant and the prosecution in
the particular case. The weight to be given to these various
factors may differ from case to case and depends very much
on local conditions….with which the Court of Appeal is much
more familiar than their Lordships and is better qualified to
assess…”. [emphasis added]

55. In Reid, the appellant had been charged with murder. The prosecution case at
the trial depended upon a purported identification of him by a single eye-witness.
On his appeal against conviction, it was contended on Reid’s behalf that the
verdict of the jury was unreasonable and could not be supported having regard to
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the evidence; alternatively it was contended that the judge’s summing-up had
failed to give the jury adequate instructions and warnings in relation to the issue
of identity.

56.After examining the evidence in the court below, the Jamaican Court of Appeal
found itself unable to say whether the sole eye-witness had been able to identify
the appellant wholly by reason of the publicly disseminated physical description
of the suspect which she had heard about prior to the identification parade which
she attended, or wholly from her own powers of observation, or from a
combination of both. The Court unanimously allowed the appeal and quashed his
conviction on the basis that the jury’s verdict was unreasonable and was
unsupported by the evidence. A majority of the Court then ordered a new trial
under section 14(2) of the Judicature (Appellate Jurisdiction) Act. Reid was
subsequently given leave to appeal the order for a new trial and the Court of
Appeal took the opportunity to certify four points of law as arising for
consideration on the appeal.

57.On appeal to the Privy Council against the order for a new trial, the Board
allowed the appeal and reversed the Court of Appeal’s order on the basis that
having correctly concluded that the inconsistencies and gaps in the evidence of
identity adduced at the first trial were such as rendered any verdict of guilty
against the appellant unreasonable or unsafe or unsatisfactory, the Court of
Appeal erred in principle as it was not in the interests of justice that the Crown
should be given another chance to fill the gaps and cure the deficiencies in its
case.

58.Answering certified question (4) which had requested from the Board a statement
of the principles which should apply when the Court of Appeal is considering
whether or not a new trial should be ordered, the Privy Council (while stressing
that it was not purporting to set out an exhaustive list or catalogue of factors to be
considered when the Court is considering whether or not to order a new trial
following the quashing of a conviction) nonetheless offered the following general
guidance at pages 349 and 350:

“…the interest of justice that is served by the power to order a
new trial is the interest of the public…that those persons who
are guilty of serious crimes should be brought to justice and
not escape it merely because of some technical blunder by the
judge in the conduct of the trial or in his summing up to the
jury. Save in circumstances so exceptional that their
Lordships cannot readily envisage them, it ought not to be
exercised where, as in the instant case, a reason for setting
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aside the verdict is that evidence adduced at the trial was
insufficient to justify a conviction by a reasonable jury even if
properly directed. It is not in the interests of justice as
administered under the common law system of criminal
procedure that the prosecution should be given another
chance to cure evidential deficiencies in its case against the
defendant. At the other extreme, where the evidence against
the defendant at the trial was so strong that any reasonable
jury if properly directed would have convicted the defendant,
prima facie the more appropriate course is to apply the
proviso…and dismiss the appeal instead of incurring the
expense and inconvenience to witnesses and jurors which
would be involved in another trial.

In cases which fall between these two extremes there may be
many factors deserving of consideration, some operating
against and some in favour of the exercise of the power. The
seriousness or otherwise of the offence must always be a
relevant factor; so may its prevalence; and where the previous
trial was prolonged and complex, the expense and the length
of time for which the court and jury would be involved in a
fresh hearing may also be relevant considerations. So too is
the consideration that any criminal trial is to some extent an
ordeal for the defendant, which the defendant ought not to be
condemned to undergo for a second time through no fault of
his own unless the interests of justice require that he should
do so. The length of time that will have elapsed between the
offence and the new trial if one be ordered may vary in
importance from case to case, though having regard to the
onus of proof which lies upon the prosecution lapse of time
may tend to operate to its disadvantage rather than to that of
the defendant. Nevertheless there may be cases where
evidence which tended to support the defence at the first trial
would not be available at the new trial and, if this were so, it
would be a powerful factor against ordering a new trial. The
strength of the case presented by the prosecution at the
previous trial is always one of the factors to be taken into
consideration but, except in the two extreme cases that have
been referred to, the weight to be attached to this factor may
vary widely from case to case according to the nature of the
crime, the particular circumstances in which it was committed
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and the current state of public opinion…. On the one hand
there may well be cases where despite a near certainty that
upon a second trial the defendant would be convicted the
countervailing reasons are strong enough to justify refraining
from that course. On the other hand, it is not necessarily a
condition precedent to the ordering of a new trial that the
Court of Appeal should be satisfied of the probability that it
will result in a conviction. There may be cases where, even
though the Court of Appeal considers that upon a fresh trial an
acquittal is on balance more likely than a conviction, “it is in
the interest of the public, the complainant, and the [defendant]
himself that the question of guilt or otherwise be determined
finally by the verdict of a jury, and not left as something which
must remain undecided by reason of a defect in legal
machinery.” ” [emphasis added]

59.The requirement for a balancing exercise to be undertaken when a Court of
Appeal is determining whether or not to exercise its discretion to order a new trial
following the quashing of a conviction was discussed in R v. Graham; Kansal;
Ali; Marsh and others [1997] 1 Cr. App. R. 302 albeit in the context of section
7(1) of the England and Wales Criminal Appeal Act, 1968 (as amended).

60.Although differently worded, section 7(1) of the England and Wales Appeal Act
(like section 14(2) of the Jamaican Judicature (Appellate Jurisdiction) Act,
discussed in Reid, and section 13(2) of the Bahamas Court of Appeal Act)
similarly confers a discretion on the Court of Appeal to order an appellant whose
appeal against conviction has been allowed, to be retried where it appears to the
court that “the interests of justice so require.” Section 7(1) provides:

“7(1) Where the Court of Appeal allow an appeal against
conviction and it appears to the court that the interests of
justice so require, they may order the appellant to be
retried.…” [emphasis added]

61. In the course of delivering the decision of the Court of Appeal in Graham et al,
Lord Bingham, C.J., adverted to section 7 of the Criminal Appeal Act, 1968 (as
amended) and at page 318 made the following observation which, while clearly
not as comprehensive as the guidance provided by the Board in Reid outlined
earlier, states:

“It is apparent that the conditions which permit the Court to
order a retrial are two-fold: the Court must allow the appeal
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and consider that the interests of justice require a retrial. The
first condition is either satisfied or it is not. The second
requires an exercise of judgment, and will involve
consideration of the public interest and the legitimate interests
of the defendant. The public interest is generally served by the
prosecution of those reasonably suspected on available
evidence of serious crime, if such prosecution could be
conducted without unfairness to, or oppression of, the
defendant. The legitimate interests of the defendant will often
call for consideration of the time which had passed since the
alleged offence, and any penalty the defendant may already
have paid before the quashing of the conviction….” [emphasis
added]

62.Having determined that we should allow this appeal and quash the appellant’s
conviction under section 13(1), and having further found that a miscarriage of
justice has occurred and that this is not a proper case for application of the
proviso, the matter does not rest there. Section 13(2) gives this Court the
discretion whether to direct a judgment and verdict of acquittal, or to order
instead a new trial, if the interests of justice so require.

63.Following the guidance of the Board in Reid and to a lesser extent, the
observations of the Court of Criminal Appeal in Graham et al, we must now
balance the relevant factors and the competing interests and exercise our
judgment in determining for purposes of section 13(2) whether to direct a
judgment and verdict of acquittal on the one hand or whether the interests of
justice require us instead to order a new trial on the other.

64. I start with the observation that this case falls nowhere close to that extreme of
the continuum (identified by Lord Diplock in Reid) where it can confidently be
said that the evidence against the appellant at the trial was so strong that any
reasonable jury if properly directed would have convicted the defendant and
where, the more appropriate course would have been to apply the proviso in
section 13(1) and dismiss the appeal instead of ordering a new trial.

65.Quite to the contrary, it seems to me that even though the circumstances of this
case are not exactly on all fours with Reid, this is nonetheless a case which
arguably falls somewhere near to the other extreme of the continuum (also
identified in Reid) where a retrial ought not to be ordered because the
prosecution evidence adduced at the trial was so tenuous that it was insufficient
to justify a conviction by a reasonable jury even if properly directed.
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66. In the court below, the appellant was arraigned along with two others on an
Indictment which charged him with the following four offences, namely:
conspiracy to commit murder (count 1). He was also charged along with one of
the two co-accused with murder (count 3) and armed robbery (counts 4 and 5).
On the conspiracy charge, the three accused, namely, Renea Sherman, Cordero
Bethel and the appellant, were alleged to have conspired to murder the
deceased, Stephen Sherman, the husband of Renea Sherman.

67.At the start of the trial, the prosecution case was that the deceased’s wife, Renea
Sherman conspired with Cordero Bethel and the appellant and further, aided and
abetted Cordero Bethel, the appellant and another to kill her husband. According
to the intended case for the Crown, the police obtained written statements from
all three accused and these formed an integral part of the Crown’s case against
each of them. However, following a voir dire, the judge ruled the written
confessions of Renea Sherman and Cordero Bethel respectively inadmissible
and directed that they be formally acquitted. Despite the appellant’s allegations
during the voir dire that the record of interview and confession statement
attributed to him were signed due to police brutality and oppression, the judge
further ruled the alleged confession statement of the appellant admissible before
the jury and the trial continued against the appellant alone.

68.Following the judge’s ruling on the voir dire, a succession of police witnesses
testified as to how the appellant (described by Detective Constable Beauford
King as a “tall, slim, bright male”) had come into police custody and outlined the
circumstances in which a record of interview and a written confession statement
had been obtained from the appellant. As indicated earlier, the Crown’s sole eye
witness, Tenarje Hunt subsequently testified as to how she and the deceased
had been ambushed by a “short, dark…very dark” gunman who had first robbed
them both and then shot the deceased in his head.

69.On the state of the evidence at the close of the prosecution case, I am satisfied
that a miscarriage of justice would inevitably occur if the case were allowed to
proceed to the jury, since without more, the jury properly directed could not
reasonably resolve the inherent discrepancy which had arisen on the evidence of
the Crown witnesses simply by choosing whether to believe the sole eye-witness
as to the physical description of the gunman over the police evidence as to how a
confession had been obtained from a suspect who bore no physical resemblance
to the man who the eye-witness says was on the scene.

70.Put another way, the nature of the discrepancy which had arisen at the close of
the case was not one which could be resolved by the jury being permitted to
make a choice between Tanarje Hunt’s physical description of the gunman on
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the one hand and the physical description of the suspect arrested by Detective
Constable Beauford King from whom a written confession and record of interview
had allegedly been obtained on the other. In my view, without more, there is no
way that the jury could reasonably reject Tenarje Hunt’s evidence as to the
physical description of the gunman, without severely undermining the entire basis
on which the confession and record of interview was obtained. In short, at the
close of the prosecution case, a very real doubt had arisen on the evidence as to
the connection between the gunman described by Tenarje Hunt and the suspect
who had given the disputed confession and record of interview. The Crown’s
case viewed as a whole at its close was inherently contradictory, completely
irreconcilable and ought never to have been left for consideration by the jury.

71. It need hardly be said that all four offences are very serious offences and can
attract the imposition of heavy punishments following a successful conviction as
any cursory perusal of the penalties provided in the Penal Code will confirm. In
the Bahamian context, the offences of armed robbery and murder in the course
of armed robbery in particular are extremely prevalent with numerous defendants
being charged and tried before the courts for similar offences with alarming
regularity. The public interest in ensuring that persons who are guilty of such
serious crimes are brought to justice and appropriately punished is a real
concern which cannot be ignored in the exercise of our discretion.

72.But at the same time, even in the face of spiraling crime and the prevalence of
serious crimes, the Bahamian public has a countervailing interest (enshrined in
Article 20 of the Constitution) in ensuring that persons charged with criminal
offences are afforded a fair hearing by an independent and impartial court, within
a reasonable time.  In the circumstances, the length of time that will have
elapsed between the date of the offences and the expected trial date of a second
trial if one is ordered must also to be taken into account in deciding whether the
interests of justice in this case require the exercise of our discretion to order a
new trial.

73.The four offences are all alleged to have occurred on Friday, February 17, 2012
which following the disposition of this appeal is effectively a period now in excess
of five years. If a new trial were ordered, the case will inevitably take its place
among the hundreds of criminal cases scheduled for trial in the Supreme Court. I
am reliably informed that some judges of the Supreme Court are currently
scheduling matters for trial in 2019. Additionally, while I am aware that cases
sent back by this Court for re-trial are usually given preference over cases which
have not yet been heard, realistically, a new trial is unlikely to take place in the
Supreme Court before another year or two.  Even making allowance for the in-
built delays in the local criminal justice system, it is not, in my view, in the
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interests of justice that a second trial should be ordered to take place six or
seven years, if not more, from the 17th February, 2012 when these offences first
occurred.

74. In such an environment, this Court must also have regard to the legitimate
interests of the appellant who, according to the transcripts, came into custody in
connection with these offences on 24th February, 2012. At that time, he was
approximately 22 years old, had no previous convictions, was not admitted to
pre-trial bail and has been in custody ever since. I am mindful of the fact that if a
new trial were ordered, unless he were to be admitted to bail in the interim, the
appellant will be required to spend a further period of at least another year or two
on remand if not longer, and will be condemned to undergo in due course, the
ordeal of a second trial through no fault of his own.

75.Having balanced the competing interests of justice in this case, I am satisfied that
despite the seriousness of these offences, the prevalence of such crimes in this
jurisdiction and the interest of persons in this community in knowing that persons
who are guilty of serious crimes are brought to justice and should not escape it,
the prosecution evidence in this case is so inherently contradictory and tenuous
in character that it is not in the interests of justice to order a new trial and I
decline to do so.

Disposition and Order

76.For all the foregoing reasons, I too would allow the appeal, quash the appellant’s
four convictions and the associated sentences and direct a judgment and verdict
of acquittal to be entered in relation to each conviction. For avoidance of doubt I
reiterate, it is not in the interest of justice that a new trial be ordered and I decline
to do so.

_____________________________________
The Honourable Ms. Justice Crane-Scott, JA


