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Criminal appeal – Extension of time – Unlawful sexual intercourse - Delay in making application for 

an extension of time – Prejudice to the respondent - Appeal against sentence – Sentence completed 

before application to extend time made - Unduly lenient  

 

The intended respondent was convicted of unlawful sexual intercourse with a 15 year old girl; the 

daughter of his paramour. He was sentenced to pay compensation of $2,000 to the virtual complainant; 

to pay $500 dollars to the Public Treasury; to complete 150 hours of community service as determined 

by the Department of Rehabilitation Services; to keep the peace and be of good behavior for a period of 

one year, in default the intended respondent was to serve a term of imprisonment of two years. The 

intended appellant sought leave to appeal out time against the sentence imposed by the magistrate on 

the ground that it was unduly lenient. 

 

Held: application to extend time dismissed.  

 

The guiding principles on an extension of time application are: the length of the delay, the reason(s) for 

the delay, the prospects of success, and the prejudice, if any, to the respondent. Regarding the length of 

the delay, the intended respondent was sentenced on the 30
th

 May, 2016 and the intended appellant 

filed its Notice of Appeal on the 8
th

 June, 2016; one day out of time. However, the intended appellant 

did not make an application for an extension of time until the 18
th

 November, 2016 and that application 

and amended Notice of Appeal were not served on the intended respondent until the 29
th

 June, 2017.  

By that time, on the evidence before the Court, the intended respondent had discharged the obligations 

imposed upon him as punishment for the offence, including the keeping of the peace for one year. No 
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explanation was given as to why it took so long to make the application for extension of time and to 

serve it, on the intended respondent. 

 

The intended respondent being out of prison for more than two years and having not breached the 

provisions of his punishment and having kept the peace as ordered, the question that arose was, should 

the Court exercise its discretion, in those circumstances, to increase the sentence and commit the 

intended respondent to prison in circumstances where the intended appellant has been so dilatory in 

making its application for an extension and without explanation for the inordinate delay. In these 

matters expediency must be the order of the day and in this regard the intended appellant had, in the 

Court’s judgment, failed miserably. 

 

These are circumstances and factors the court would take into account in determining whether or not to 

exercise its undoubted discretion to increase the sentence and impose a custodial sentence, or to leave it 

as it is; they militate against the grant of an extension. In this case the fact that the intended respondent 

had completed his sentence before the application to extend time was made was a formidable factor 

that militated against the grant of an extension of time. 

 

Having regard to all the circumstances of the case, and giving due consideration to its merits and the 

events that have transpired since the imposition of the sentence, the Court was of the view that this 

would not be an appropriate case in which to extend the time within which to appeal. 

 

Attorney-General v Campbell [2005] 4 BHS J. 93 considered 

Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014 applied  

Attorney- General v. Todd [2011] 3 BHS J. No. 32 applied 

Attorney-General’s Reference (No. 4 of 1989) [1990] 1 WLR 41 considered 

Commissioner of Police v Brian Botham MCCrApp. No. 134 of 2015 mentioned 

Commissioner of Police v Omar Blackwood MCCrApp. No. 150 of 2015 applied 

Sherry v The Queen [2013] UKPC 7 considered  

 

 

 

 

 

 

REASONS FOR DECISION 

 

 

  

Delivered by the Honourable Sir Hartman Longley, P: 
 

1. This was an application for extension of time to challenge, by way of appeal, the sentence imposed 

by a magistrate on the basis that it was unduly lenient. Section 14(1)(j) of Chapter 52, of the Court 

of Appeal Act, vests the Court with jurisdiction to set aside and increase a sentence if a sentence  is 

considered unduly lenient. It was on this basis that the intended appellant sought leave to appeal out 

of time. 
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2. At the conclusion of the hearing we dismissed the application and promised to put our reasons in 

writing. This we now do. 

 

Factual background 

 

3. The intended respondent was convicted of the offence of unlawful sexual intercourse, contrary to 

section 14(1) of the Sexual Offences Act, with a girl of 15 years of age; the daughter of his 

paramour. He was sentenced as follows: to pay compensation of $2,000 to the virtual complainant; 

to pay $500 dollars to the Public Treasury (time limits were imposed for the payment of the 

compensation by 30th June 2016); to complete 150 hours of community service as determined by 

the Department of Rehabilitation Services; to keep the peace and be of good behavior for a period 

of one year, in default the intended respondent was to serve a term of imprisonment of two years. 

 

4. On the evidence before us the intended respondent complied with the requirements of the 

punishment handed out to him as there was a follow up hearing set by the magistrate for the 30
th

 

May, 2017 to ensure compliance with the order of the court and, though we did not have the note of 

the magistrate for that hearing, no application, it seems, was made to exact the default punishment 

and to seek the imprisonment of him; by that time he had apparently kept the peace for a year. 

 

5. Before us no issue was made of the actual terms of the sentence as in the Commissioner of Police 

v Brian Botham MCCrApp. No. 134 of 2015 case. 

 

The Extension of Time Application  

 

6. The guiding principles on an extension of time application were set out in the judgment of this 

Court in Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014; they are the length of 

the delay, the reason(s) for the delay, the prospects of success, and the prejudice, if any, to the 

respondent.  

 

The length of delay 

 

7. The intended respondent was convicted and sentenced on the 30
th

 May, 2016. The intended 

appellant filed a Notice of Appeal on the 8
th

 June, 2016, one day out of time. However, no 

application for an extension of time was made until the 18
th

 November, 2016. That application and 

an amended Notice of Appeal were not served on the intended respondent until the 29
th

 June, 2017; 

more than a year after the sentence which was being challenged was passed. 

 

8. By that time, on the evidence before us, the intended respondent had discharged the obligations 

imposed upon him as punishment for the offence, including the keeping of the peace for one year. 

 

9. Having regard to the fact that this matter was proceeded with summarily, the delay in applying for 

the extension of time was, in our judgment, inordinate. 

 

10. That means that, as at the hearing of the application, more than two years have elapsed since the 

intended respondent has been at liberty and the application was just coming on for hearing. 

 

11. This delay was, in our judgment, inordinate. 
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The reason for the delay 

 

12. The intended appellant filed an affidavit seeking to explain why the Notice of Appeal was filed a 

day late. It was attributed to the fact that the case was heard in Bimini and it took some time to get 

the file. The intended appellant was moved as a result of a complaint lodged by the mother of the 

virtual complainant that the sentence was too lenient. 

 

13. However, no explanation was given as to why it took so long to make the application for extension 

of time and to serve it, on the intended respondent, particularly having regard to the fact that the 

rules allowed the intended appellant to serve notice of its application upon counsel for the intended 

respondent who had represented him throughout the trial, as well as upon the intended respondent 

himself. The evidence is that the intended respondent also lived in Bimini and no evidence was 

adduced by the intended appellant of any attempts to find or serve him with notice of the 

application before the 29
th

 June, 2017. 

 

14. Counsel for the intended appellant tried to proffer reasons on his feet but failed to impress us that 

there were any sound reasons for the failure to make the application earlier or to account for the 

inordinate delay. Therefore, we were faced with a situation where the delay was inordinate and 

unexplained, prima facie reasons to reject the application, notwithstanding its merit. 

 

15. In Sherry v The Queen [2013] UKPC 7 at paragraph 14 Lady Hale said: 

 

“14. The Board accepts that the merits of any proposed appeal are 

relevant to an application to extend time. At the very least, it must 

be shown that there is some merit in the proposed appeal before a 

court will consider whether the delay can be excused. If the appeal 

has no prospect of success, then it is in no-one's interests to allow 

it to proceed, however short or understandable the delay. 

Conversely, if the appeal is bound to succeed, the court may look 

more kindly upon the reasons for the delay. But even in such a 

case it is by no means inevitable that permission will be granted. It 

is in the interests of everyone that there be an end to litigation, 

both civil and criminal. The longer the delay, the better the 

explanation must be.” 

 

16. In this case there was no explanation for the delay. 

 

The prospects of success 

 

17. The intended appellant rightly drew our attention to the cases of Attorney-General v Campbell 

[2005] 4 BHS J. 93 where Sawyer P. said at paragraph 6 

 

“6. In our judgment, where a person who is a mature person is 

convicted of a sexual offence with a minor - whether or not there 

is any relationship of trust - the only question is not whether or 

not they would go to prison, but for how long. Where they are in a 

relationship of trust with a minor, there can be no doubt that 
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imprisonment is the only method of punishment for that type of 

offence. We say that without doubt at all. Children are not things. 

They are not objects. They are to be protected. They are not to be 

abused in any form, let alone sexual forms. That is something they 

must try to decide when they are of a mature age, whether or not 

they wish to yield to a particular person. It is not for the person in 

a position of trust to breach that trust by corrupting them before 

they can handle the effects of such actions.” 
 

18. This Court (differently constituted) made it clear that in a case of breach of trust, a category into 

which this case fell, the starting point for one convicted of a sexual offence with a minor, is a 

custodial sentence, in principle. Counsel for the intended appellant suggested a sentence range of 3 

- 7 years was appropriate in the circumstances. The magistrate appeared to have ignored this 

principle when he imposed the sentence in this case for even though he provided for two years 

imprisonment in default, that still does not accord with the views expressed by the Court of Appeal 

in Campbell, a decision he would have been bound to follow if it had been brought to his attention. 

 

19. The intended appellant, therefore, contended that there was a strong case on the merits and that 

leave should be granted in the circumstances to extend the time for filing an appeal against sentence 

in this case, notwithstanding the delay. 

 

20. However, several points have to be made. First, although the court has power to increase the 

sentence it does not follow that the sentence has to be increased. This was made clear by the 

judgment of the UK court in Attorney-General’s Reference (No. 4 of 1989) [1990] 1 WLR 41 (a 

case which has been followed in this jurisdiction) where the appellate court was considering a 

provision identical to that of section 14(1)(j) of Chapter 52. There, the court pointed out that 

subsequent events had to be looked at as well. 

 

21. In the Attorney-General’s Reference the UK court said of a similar section: 

 

“The first thing to be observed is that it is implicit in the section 

that this court may only increase sentences which it concludes 

were unduly lenient. It cannot, we are confident, have been the 

intention of Parliament to subject defendants to the risk of having 

their sentences increased — with all the anxiety that this naturally 

gives rise to — merely because in the opinion of this court the 

sentence was less than this court would have imposed. A sentence 

is unduly lenient, we would hold, where it falls outside the range of 

sentences which the judge, applying his mind to all the relevant 

factors, could reasonably consider appropriate. In that connection 

regard must of course be had to reported cases, and in particular 

to the guidance given by this court from time to time in the so-

called guideline cases. However it must always be remembered 

that sentencing is an art rather than a science; that the trial judge 

is particularly well placed to assess the weight to be given to 

various competing considerations; and that leniency is not in itself 

a vice. That mercy should season justice is a proposition as 

soundly based in law as it is in literature. The second thing to be 
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observed about the section is that, even where it considers that the 

sentence was unduly lenient, this court has a discretion as to 

whether to exercise its powers. Without attempting an exhaustive 

definition of the circumstances in which this court might refuse to 

increase an unduly lenient sentence, we mention one obvious 

instance: where in the light of events since the trial it appears 

either that the sentence can be justified or that to increase it would 

be unfair to the offender or detrimental to others for whose well-

being the court ought to be concerned. Finally, we point to the fact 

that, where this court grants leave for a reference, its powers are 

not confined to increasing the sentence.” 
 

22. Had the default provision taken effect the intended respondent would have been sent to prison for 

two years; a two year sentence, in our judgment, would still have been unduly lenient.  

 

23. The intended respondent being out of prison for more than two years, having not breached the 

provisions of his punishment and having kept the peace as ordered, the question that arose was, 

should we exercise our discretion in those circumstances to increase the sentence and commit the 

intended respondent to prison in circumstances where the intended appellant has been so dilatory in 

making its application for an extension of time and without explanation for the inordinate delay. 

 

24. In these matters expediency must be the order of the day and in this regard the intended appellant 

had, in our judgment, failed miserably. 

 

25. These are circumstances and factors the court would take into account in determining whether or 

not to exercise its undoubted discretion to increase the sentence and impose a custodial sentence, or 

to leave it as it is; they militate against the grant of an extension of time. 

 

26. On its face, it would, in the words of the Court of Appeal in Attorney-General’s Reference fall 

into the category of unfairness to the intended respondent, notwithstanding that we found the 

sentence unduly lenient.  

 

The prejudice to the respondent 

 

27. In Attorney-General v. Todd [2011] 3 BHS J. No. 32 the Court of Appeal (differently constituted) 

refused to interfere with and increase a sentence of three years’ probation imposed on a person 

convicted of murder and who was being re-sentenced, since he had already served time. 

 

28. John JA said:  

 

14. AG v Larry Raymond Jones, Patrick Alexis Jervis & Chad 

Goodman -SCCrApp Nos. 12, 18 & 19 of 2007. Each of the above 

named respondents was convicted of murder and sentenced to 

death by hanging. Following the decision of Forrester Bowe and 

Trono Davis (supra) they were resentenced. Larry Jones was 

sentenced to time served and released the said day. Jervis was 

sentenced to 3 years and Goodman to twenty years. 
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15. The Attorney General appealed to the Court of Appeal 

contending that the sentences were unduly lenient. Jones, prior to 

being resentenced had been incarcerated for a period of 20 years. 

That period under s. 254 of the Bahamas Prison Rules was 

approximately 30 jail years. The Attorney General's position with 

regard to Jones was two -fold: (1) the sentence of 'time served' 

passed on Jones was not known to the law of the Bahamas, and (2) 

the twenty calendar years served by Jones before his release was 

unduly lenient bearing in mind the heinous nature of the murder 

for which he was convicted as well as Jones' character. 

 

 

16. Noting that Isaacs J was not the trial judge so he may not have 

been au fait with the circumstances of the case as the original 

judge would have been and that there was no mitigating 

circumstance in the commission of the offence then President of 

the Court of Appeal Dame Sawyer went on to say at para 36 of the 

judgment: 

 

‘Against that, Isaacs J. took into account, as he was obliged 

by the case law to do, the length of time Jones had spent 

awaiting trial and on death row, as well as the time he 

spent in custody following the commutation of his death 

sentence to one of life imprisonment; the fact that he 

educated himself to become an air condition repair 

technician while in prison and was a member of the 

Prison's choir as showing that Jones was rehabilitated. 

Those things are very weighty matters and while, if the 

facts were different, an additional thirty years 

imprisonment may not have been considered unduly severe 

- after all the person Jones was convicted of killing was 

unlawfully and coldly deprived of his life for no known 

offence and can no longer support his family - the further 

detention of Jones in Prison may have had the effect of 

depriving Jones of all hope.’ 

 

17. The learned President continued at paras. 37 and 38: 

 

‘In our judgment, while the learned judge's decision is not 

based on statute or common law, and must therefore be set 

aside, it does not necessarily follow that this court, even if 

we were minded to do so, could now pass another sentence 

as Jones is no longer in custody and there is no express 

statutory provision which would enable this court to return 

him to prison as he was not sentenced in accordance with 

section 186(1) of the CPC. In addition Jones has now been 

at liberty for over a year. 
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All we can now do, in order to rectify the record, is to 

quash the sentence of "time served" and substitute 

therefore a sentence of thirty years beginning on the 17 

March, 1988 the date of his conviction to reflect the 

intention of the sentencing judge: the Prison's record 

should also be amended to reflect that fact.’" 

 

29. It was a significant factor in the court’s decision in Todd not to increase the sentence in a case of 

murder that the respondent had been at liberty for some time, as was the case of Larry Jones. 

 

30. Similarly in Commissioner of Police v Omar Blackwood MCCrApp. No. 150 of 2015, the fact 

that the respondent had served his time was an important factor in the court’s decision to refuse the 

application to extend time to challenge the sentence. 

 

31. In this case this too was a significant factor and there appeared to be no compelling reason why we 

should have approached this case any differently. In our view, the completion of the sentence 

before the making of the application for an extension was a formidable factor that militated against 

the grant of an extension of time. 

 

32. Having regard to all the circumstances of the case, and giving due consideration to its merits and 

the events that have transpired since the imposition of the sentence, we were of the view that this 

would not be an appropriate case in which to exercise our discretion to extend the time. 

 

33. For these reasons we dismissed the application. 

 

 

 

 

      ____________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

 

 

 

      ____________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

 

 

      ____________________________________________ 

      The Honourable Sir Michael Barnett, JA (Actg.) 

 


