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Criminal Appeal – Application for an Extension of Time - Appeal against Conviction - 

Armed Robbery - Alibi direction - Lucas direction – Proviso- Evidence of Bad Character 

 

On 23 May, 2015, Ms. Iris Davis was robbed of her cell phone while working at Superwash 

Minnie Street and Robinson Road location. She identified the appellant on an identification 

parade and he was arrested and charged. His defence was that he did not commit the robbery and 

that he was at a birthday party at the time and he called the host of the party as a witness at trial. 

He was convicted. He now appeals his conviction on the ground inter alia that the judge erred 

when he permitted the Crown to question a defence witness on previous convictions which did 

not involve dishonesty and also that the judge failed to direct the jury on how to treat the evidence 

of the previous convictions of a defence witness. 

Held: appeal allowed. 
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The application to recall should have been made in open court and contained in the Record of the 

trial. This would enable an appellate court to determine the basis upon which the application to 

recall was being made and the reasons for the court acceding to or refusing such an application 

and any limits on the scope of the cross examination that may have been imposed by the trial 

judge. 

The appellant does not complain about the introduction of evidence of the matters relating to 

stealing and dishonesty but asserts that the evidence relating to the offences of obstruction, assault 

and resisting arrest had no probative value in relation to Ms. Gibson’s credibility but was simply 

introduced for its prejudicial effect.  

We agree. In our judgment, the introduction of that evidence was wrong. 

A proper alibi direction must tell the jury in clear and unambiguous terms that (a) it is for the 

prosecution to disprove the alibi and (2) that a false alibi is sometimes given to bolster a genuine 

case. 

Broadhurst v. R [1964] A.C. 441mentioned 

Julian Revello Stuart v R BS 2018 CA 120 followed 

R v Goddard [2007] EWCA Crim 3134 applied 

R v Hanson R v Pickstone R v Gilmore [2005] All ER (D) 380 (Mar) considered 

R v Leroy Owen Lesley [1996] 1 Cr App R 39 applied 

R v Lucas [1981] QB 720 considered 

R v Patrick [1999] Lexis Citation 2706 considered 

Reid v R (1978) 27 WIR 254 applied 

____________________________________________________________________________________ 

REASONS FOR DECISION 

_____________________________________________________________________________________ 

Delivered by The Honourable Sir Michael Barnett, JA: 

1. After the hearing of the Application for an Extension of Time for appealing, we acceded to 

that application and treated that hearing as the appeal itself. We allowed the appeal and 

quashed the conviction and sentence. We did not order a retrial. We promised to give our 

reasons.  This we now do. 

2. On 29 May 2017, the appellant’s trial commenced before Mr. Justice Hilton. He was 

charged with one count of armed robbery contrary to section 339(2) of the Penal Code.  The 

particulars of the offence were that the appellant on Saturday, 23rd May, 2015 at New 

Providence while armed with an offensive weapon, to wit a firearm, robbed Iris Davis of 

one Motorola cellular phone.   
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3. The appellant pleaded not guilty. 

4. The case in the court below against the intended appellant was based on the testimony of the 

virtual complainant alone.  

5. On 23 May, 2015, the virtual complainant, Ms. Iris Davis was at Superwash situate on 

Minnie Street and Robinson Road working the 7:00 am to 3:00 pm shift as a cashier.  At 

approximately 3:00pm, while sitting in the cashier’s cage, someone swung her around in her 

chair and said “don’t watch nothing”.  Initially she thought that it was a co-worker pranking 

her.  Upon facing the person she noticed that the person had a T-shirt resting on the top of 

their head, which she knocked off.  At that point she knew that it was no joke as she saw a 

gun in the person’s hand. The gunman looked at her and grabbed the T-shirt and placed it 

back over his head before leaning over, grabbing her cell phone and walking out slowly.  

Ms. Davis further stated that she had the gunman under observation for about two to three 

minutes and the distance between the two of them was about one to two feet as he was 

standing over her.  She further testified that she was able to get a good look at his face and 

that she had seen him in Superwash a few times prior to the day in question.   

6. On 4 June, 2015 sometime around 6:45 pm, Ms. Davis identified the appellant on an 

identification parade. That same day the appellant was interviewed and said that he did not 

rob anyone. He did not at that time give an alibi. 

7. At the trial the appellant gave evidence.  He testified that on the day in question at around 

3:00 pm, he was at his baby mother’s house with his little girl, through Johnson Alley, at a 

birthday party for his baby mother’s next son.  He stated further that he was not at 

Superwash on Robinson Road on 23 May, 2015 and that he has never been in that particular 

Superwash. 

8. He told the Court that while he was in custody at the Central Detective Unit (CDU) on 4th 

June, 2015 Officer Rolle took him out of the cell and asked him if he wanted to sign and go 

on an ID parade.  In response he said that he didn’t want to go on an ID parade because he 

didn’t do anything.  He said that at that point, an Inspector shoved him and as a result of 

being shoved, his hand hit on the side counter top inside a desk that was in the room, which 

caused him to sustain an abrasion on his left arm.  He contends that as the Inspector was 

trying to force him and he knew that he didn’t do it, he decided to participate in an ID 

parade.  He acknowledged that he signed the ID parade form. He stated that the persons who 

were placed on the ID parade alongside him did not look like him as one of them was a 

bright fellow with crutches on, another one was a slim light skinned fellow whom he knows 

as Basil, who is also a rasta, and another participant was a fellow from Wulff Road Police 

Station who was also locked up with him  He said that he didn’t remember how all of the 

participants looked, but he knew that they did not fit his general description and that the 

police got the participants from the cell block.   



4 
 

9. He also stated that he informed Magistrate Andrew Forbes of his whereabouts on 23rd May, 

2015 when he was arraigned. 

10. The appellant called five witnesses to testify on his behalf. 

11. Among the witnesses was Shantell Gibson (“Ms. Gibson”) who told that court that on 23 

May, 2015 at around 3:00 pm, she was at home with her children preparing for her 

grandson’s party which was held at her house.  She said that the appellant arrived at her 

house at about 2:30 pm. She said that at about 2:45 pm she asked him to build a small bar in 

the yard for them, which he did along with her son, Justin.  She said that the appellant did 

not leave her yard. 

12. On 9 June, 2017, the jury by a 6-3 verdict found the appellant guilty of the offence and on 

18 October, 2017, he was sentenced to ten (10) years imprisonment. 

13. The appellant appeals that conviction. 

14. Ground 1 and 2 can be dealt with together. They are that the trial Judge erred when he 

permitted the Crown to question a defence witness on previous convictions which did not 

involve dishonesty; and failed to direct the jury on how to treat the evidence of the previous 

convictions of a defence witness. 

15. At the trial the Crown made an application to have Ms. Gibson recalled for the purposes of 

impeaching her character.  That application is not in the record. According to Ms. Burrows, 

who appeared for the Crown in this appeal and was junior counsel for the Crown at the trial, 

the application was made in Chambers and off the record. 

16. This is not correct. The application to recall should have been made in open court and 

contained in the Record of the trial. This would enable an appellate court to determine the 

basis upon which the application to recall was being made and the reasons for the court 

acceding to or refusing such an application and any limits on the scope of the cross 

examination that may have been imposed by the trial judge. 

17. It is important to note that not only was the way in which the recall of Ms. Gibson handled 

incorrect; the basis for recalling was not one which should have been allowed. Having read 

the transcripts of the cross-examination of the Ms. Gibson, there was no justifiable reason 

for her to have been recalled by the Crown. In Blackstone 1993, the learned authors state; 

“Evidence to Rebut Answers in Cross-examination as to Credit 

D14.6 Although a withness’s answers to question going only to 

his credit are generally final there are important 

exceptions to the rule, notably where the question 
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related to previous conviction, a previous inconsistent 

statement, possible bias or reputation for 

untruthfulness. It follows that where the accused or 

other defence witness is asked in cross-examination a 

question going to his credit and the question is such that 

the witness’s answer is not final, then the prosecution 

must be allowed to reopen their case to adduce evidence 

to rebut a denial given in cross-examination.” 

[Emphasis added] 

18. Ms. Gibson was never asked about any previous convictions while being cross-examined. 

Therefore, there was no denial made by the witness regarding her ever being convicted of 

any crime. There was nothing for the prosecution to seek to rebut and as such there was no 

reason for the Crown to request for the witness to be recalled. In my opinion the judge was 

wrong to have acceded to the application.  

19. There is no record of any limit on the scope of the cross examination that may have been 

imposed by the judge and upon Ms. Gibson being recalled, the Crown established that she 

was before the Courts in relation to matters of stealing and receiving as well as obstruction, 

assault, resisting arrest, threats of death and disorderly behavior.   

20. The appellant does not complain about the introduction of evidence of the matters relating to 

stealing and dishonesty but asserts that the evidence relating to the offences of obstruction, 

assault and resisting arrest had no probative value in relation to Ms. Gibson’s credibility but 

was simply introduced for its prejudicial effect.  

21. We agree. In our judgment, the introduction of that evidence was wrong. Section 33 of the 

Evidence Act provides: 

“Evidence may be given in both civil and criminal proceedings 

of the bad character of any person called as a witness in order 

to impeach his credit as a witness.” 

22. In R v Goddard [2007] EWCA Crim 3134 the English Court of Appeal said that before 

evidence of bad character is admitted, it must be of substantial probative value and of 

substantial importance in the proceedings.  In our judgment the evidence of her convictions 

of obstruction, assault, resisting arrest, threats of death and disorderly behavior were of no 

probative value and not necessary to impeach her credibility.  That evidence was simply 

prejudicial in nature. 

23. Of equal importance however is that the trial Judge failed to direct the jury on how to treat 

the evidence of Ms. Gibson’s previous convictions.   
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24. In his direction to the jury the judge did not mention it at all. In R v Hanson R v Pickstone 

R v Gilmore [2005] All ER (D) 380 (Mar) the court said: 

“In any case in which evidence of bad character is admitted to 

show propensity, whether to commit offences or to be 

untruthful, the judge in summing up should warn the jury 

clearly against placing undue reliance on previous convictions.  

Evidence of bad character cannot be used simply to bolster a 

weak case or to prejudice the minds of the jury against the 

defendant.” [Emphasis added] 

25. That case involved evidence of bad character of a defendant and not of a witness, but in our 

judgment the principle remains the same. 

26. There was a real danger that the jury could have concluded that Ms. Gibson was being 

untruthful simply because it was established that she had a bad character. The jury should 

have been told that they should not conclude the Ms. Gibson is being untruthful just because 

she has previous convictions. 

27. The appellant was entitled to a fair trial and his defense should be put fairly to the jury and 

not undermined by allowing prejudicial evidence and by failing to caution the jury against 

drawing inference that a person is not telling the truth simply because he has been 

previously convicted of criminal offences completely unrelated to the matter before the 

court. 

28. Having regard to the fact that the appellant’s defence was one of alibi, in our judgment this 

failure by the judge to prevent the prejudicial evidence being admitted and failure to give 

the necessary warning to the jury was a grievous one, but it’s impact on the safety of the 

verdict must be considered in light of the other complaints made by the appellant. 

29. The appellant argues that the safety of the verdict was further compromised by the judge’s 

failure to give a proper alibi direction to the jury. This is ground 3 of this appeal. 

30. The alibi direction given by the judge was as follows:  

“It is a matter for you to decide if you believe the accused or 

any of his witnesses.  Always bearing in mind that he does not 

have to prove anything.  If you are not satisfied that the Alibi 

evidence is credible it does not mean that you have to convict 

him.  However, it does not necessarily mean that he is guilty, 

because the fundamental rule remains that Leonardo Wright 

does not have to prove anything.” 
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31. The standard alibi direction is well known. It is as follows: 

“The defence is one of alibi.  The defendant says that he was not 

at the scene of the crime when it was committed.  As the 

prosecution has to prove his guilt so that you are sure of it, he 

does not have to prove that he was elsewhere at the time.  On 

the contrary the prosecution must disprove the alibi.  Even if 

you conclude that the alibi was false, that does not by itself 

entitle you to convict the defendant.  It is a matter which you 

may take into account, but you should bear in mind that an 

alibi is sometimes invented to bolster a genuine defence.” 

[Emphasis added] 

32. A proper alibi direction must tell the jury in clear and unambiguous terms that (a) it is for 

the prosecution to disprove the alibi and (2) that a false alibi is sometimes given to bolster a 

genuine case. 

33. Neither of these points was made in the alibi direction given by the trial judge.  

34. In R v Leroy Owen Lesley [1996] 1 Cr App R 39, the English Court of Appeal quashed a 

conviction when the standard alibi direction as outlined above had not been given.  The 

court said: 

 “When evidence is called in support of an alibi the standard 

direction recommended by the Judicial Studies Board concludes 

with the words: 

‘And even if you conclude that the alibi is false, that 

does not itself entitle you to convict the defendant.  The 

prosecution must still make you sure of his guilt.  An 

alibi is sometimes invented to bolster a genuine 

defence.’ 

The need for the warning can be traced back to Lord Devlin’s 

speech in Broadhurst v. R [1964] A.C. 441, 457 

‘It is very important that a jury should be carefully 

directed upon the effect of a conclusion, if they reach it, 

that the accused is lying.  There is a natural tendency 

for a jury to think that if an accused is lying, it must be 

because he is guilty and accordingly to convict him 

without more ado.  It is the duty of the judge to make it 

clear to them that this is not so.’” 
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35. The court further said: 

“The judge directed them as to the notice of alibi on p. 13 of his 

judgment.  That direction started conventionally with the 

direction that the prosecution had to disprove it.  But the judge 

conspicuously did not add any passage to the effect that an alibi 

is sometimes invented to bolster a true defence as the Judicial 

Studies Board Specimen Direction provides.  We think that he 

should have done so, and it was a misdirection not to. 

[Emphasis added] 

36. Just as in Lesley, in this case the trial judge failed to mention to the jury that an alibi is 

sometimes invented to bolster a genuine defence.   

37. Moreover, he failed to make clear that it was the obligation of the prosecution to disprove 

the alibi.  We accept that the judge did say “Always bearing in mind that he does not have to 

prove anything.”  We also acknowledge that at the closing of the summation the trial judge 

did say: 

The Crown suggests that the Accused and his witnesses, apart 

from Doctor Hastings Johnson and Samantha Cleare were lying 

and should not be believed. It is a matter for you to decide if 

you believe the Accused or any of his witnesses. Always bearing 

in mind that he does not have to prove anything. If you are not 

satisfied that the alibi evidence is credible it does not mean that 

you have to convict him. However, it does not necessarily mean 

that he is guilty, because the fundamental rule remains that 

Leonardo Wright does not have to prove anything.  

So, then Mr. Foreman, ladies and gentlemen of the jury, that is 

the evidence that you have heard in this case. If you accept the 

evidence, if you accept the case for the defence, you would, of 

course, acquit the Accused. If the case for the defence leaves you 

with any reasonable doubt, you would also acquit, because it 

would mean that the Crown has not proved its case to the 

requisite standard. It is only if you reject the case for the 

defence and you still feel satisfied that the Crown has proved its 

case that you can convict. The rule remains that a person 

cannot be convicted on the weakness of the case for the defence, 

but only on the strength of the case for the prosecution.  
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As I said, and I repeat this throughout my summations, the 

Accused does not have to prove anything. He does not have to 

prove anything. He is presumed so under our law. It is the 

Crown that had to prove the case against him so that you, the 

jury are left with no reasonable doubt that he is guilty.  

If the Crown’s evidence has placed you in a position that you 

have no reasonable doubt or so that you feel sure that they have 

proved their case against the Accused, then it is your sworn 

duty to convict.  

38. But that direction again did not contain the two requirements which the standard alibi 

direction required referred to in paragraph 33 above. 

39. Again, if this was the only flaw in the summing up we may not have regarded it as sufficient 

to quash the conviction. However, this flaw in the direction is another factor in the safety of 

the conviction. 

40. The fourth ground of appeal was that trial Judge failed to give the jury a Lucas direction. 

41. In Julian Revello Stuart v R BS 2018 CA 120, I said: 

“15.  In Devron Patterson v R SCCrApp. No. 213 of 2014 this 

Court (differently constituted) cited with ap-proval the 

statement of Kennedy, LJ in R v Burge and Pegg (1996) 1 

Cr App Rep 163: 

"As there seems to be at the moment a tendency in 

one appeal after another to assert that there has 

been no direction, or an inadequate direction, as to 

lies, it may be helpful if we conclude by 

summarising the circumstances in which, in our 

judgment, a Lucas direction is usually required. 

There are four such circumstances but they may 

overlap: 

1.    Where the defence relies on an alibi. 

2.  Where the judge considers it desirable or 

necessary to suggest that the jury should look 

for support or corroboration of one piece of 

evidence from other evidence in the case, and 
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amongst that other evidence draws attention to 

lies told, or allegedly told, by the defendant. 

3.  Where the prosecution seek to show that 

something said, either in or out of the court, in 

relation to a separate and distinct issue was a 

lie, and to rely on that lie as evidence of guilt in 

relation to the charge which is sought to be 

proved. 

4.  Where although the prosecution have not 

adopted the approach to which we have just 

referred, the judge reasonably envisages that 

there is a real danger that the jury may do so." 

16. The circumstances where a Lucas (R v Lucas [1981] QB 

720) direction should be given were also set out in the 

decision of the Court of Appeal of Jamaica in R v Vassell 

(Courtney) (2001) 62 WIR 258. In that case the court, after 

reviewing the cases, said: 

"These cases establish that the underpinning for the 

requirement of the Lucas direction is a dependence 

by the Crown, for proof of its case, on the lies told 

by the defendant. In our judgment, the direction 

would not be required where the lies are only relied 

upon by the Crown merely to attack the credibility 

of the defendant." 

17. In the present case, at page 183 of the transcripts the judge 

gave instructions to the jury in the following terms: 

“Now, if you conclude that the alibi which the 

defendant gave is true or may be true, you must find 

him not guilty. If on the other hand, you are sure, 

having considered the evidence carefully, that the 

alibi is false that does not in itself entitle you to 

convict the defendant. It's a matter which you may 

take into account, but you should bear in mind that 

alibi is sometimes invented to bolster up a good 

defence. So, if you do not accept the alibi that the 

defendant gave you that he was at Yardie's you still 

cannot convict him, because you cannot convict a 
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man on the weakness of his case, but on the strength 

of the Prosecution's case. So you must fall back on 

the Prosecution's case. Look at the five witnesses who 

have testified, and having fallen back on the 

Prosecution's case and all the legal directions that I 

have given you with the guiding principles, if you 

find that this defendant being concerned with others 

and armed with a dangerous instrument, to wit a 

firearm, robbed Marcel Major of his motorbike and 

$150.00 on the 12th of March, 2011, in New 

Providence, you must not shirk from your duty. You 

must find him guilty of the offences charged. If when 

you look at the case you look at the directions the 

legal ingredient (sic) that I ask you to find and you 

must be satisfied that all of them are there, if any of 

the ingredients that constitute armed robbery is 

missing, then you must acquit the defendant because 

all the ingredients that make up the crime must be 

present.” [Emphasis added] 

18. In our judgment these directions given by the trial judge 

were quite satisfactory. No other direction was necessary. As 

the prosecution was not relying on any lie of the intended 

appellant with respect to his alibi, there was no need to give 

any more expansive a direction than was in fact given. There 

was simply no merit in this ground. In this case the main 

issue was whether Major correctly identified the intended 

appellant as the person who robbed him. The jury clearly 

accepted that evidence. This ground had no prospects of 

success.” 

42. A Lucas direction is a part of the proper alibi direction. It is a direction by the judge to a 

jury that a lie is only evidence of guilt if they are satisfied that the lie was deliberate and that 

people may lie not because they are guilty, but for other reasons and that a lie alone is 

insufficient evidence to prove guilt.  

43. In R v Patrick [1999] Lexis Citation 2706 the English Court of Appeal stated the 

interconnection between an alibi direction and a Lucas direction. The Court said: 

“As to alibi, it is accepted on behalf of the appellant that the 

judge correctly directed the jury that the burden of proof lay on 

the prosecution to disprove the appellant's alibi. Indeed, the 
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judge repeated this emphatically in his summing-up. However, 

criticism is made of the fact that the judge did not direct the 

jury as to the effect of rejecting the alibi if they were to reject it. 

They should have been told, but were not told, that an alibi may 

sometimes be invented to bolster a genuine defence and that a 

false alibi does not therefore in itself denote guilt, in effect 

a Lucas direction aimed at the alibi issue.” [Emphasis added] 

44. In this case the direction given by the trial judge was not as expansive as the direction given 

by the judge in the Stuart case and suffered the same defect as in Patrick. 

45. In Stuart, the judge did give the warning that “you should bear in mind that alibi is 

sometimes invented to bolster up a good defence.” In this case, the trial judge gave no 

direction whatsoever akin to a Lucas direction. The only direction with respect to lies and 

alibi was the defective alibi direction referred to earlier. 

46. In our judgment in this case, although the defendant was relying on an alibi, had the proper 

alibi direction been given, the failure to give a full Lucas direction may not have been fatal. 

But having failed to give a proper alibi direction, a Lucas direction as to lies was necessary 

to a fair trial. The absence of any form of a Lucas direction left a real risk that lies may be 

relied upon by the jury as support for the identification evidence of the virtual complainant. 

47. Because of the combination of all of the above matters identified, we are satisfied that this 

conviction is unsafe and should be set aside. The appellant was convicted by a mere 6-3 

majority and we cannot be sure that had the jury been properly instructed the appellant 

would have inevitably be convicted. We cannot apply the proviso. 

48. We considered whether this was a proper case in the interest of justice to order a retrial.   

49. The principles are well known. In Reid v R (1978) 27 WIR 254, Lord Diplock stated the 

principles to be considered when determining whether there should be a retrial. He said: 

“Their Lordships have already indicated in disposing of the 

instant appeal that the interest of justice that is served by the 

power to order a new trial is the interest of the public in 

Jamaica that those persons who are guilty of serious crimes 

should be brought to justice and not escape it merely because of 

some technical blunder by the judge in the conduct of the trial 

or in his summing-up to the jury. Save in circumstances so 

exceptional that their Lordships cannot readily envisage them it 

ought not to be exercised where, as in the instant case, a reason 

for setting aside the verdict is that the evidence adduced at the 
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trial was insufficient to justify a conviction by a reasonable jury 

even if properly directed. It is not in the interests of justice as 

administered under the common law system of criminal 

procedure that the prosecution should be given another chance 

to cure evidential deficiencies in its case against the accused. 

At the other extreme, where the evidence against the accused at 

the trial was so strong that any reasonable jury if properly 

directed would have convicted the accused, prima facie the 

more appropriate course is to apply the proviso to s 14 (1) and 

dismiss the appeal instead of incurring the expense and 

inconvenience to witnesses and jurors which would be involved 

in another trial. 

In cases which fall between these two extremes there may be 

many factors deserving of consideration, some operating 

against and some in favour of the exercise of the power. The 

seriousness or otherwise of the offence must always be a 

relevant factor; so may its prevalence; and, where the previous 

trial was prolonged and complex, the expense and the length of 

time for which the court and jury would be involved in a fresh 

hearing may also be relevant considerations. So too is the 

consideration that any criminal trial is to some extent an ordeal 

for the accused, which the accused ought not to be condemned 

to undergo for a second time through no fault of his own unless 

the interests of justice require that he should do so. The length 

of time that will have elapsed between the offence and the new 

trial if one be ordered may vary in importance from case to 

case, though having regard to the onus of proof which lies upon 

the prosecution lapse of time may tend to operate to its 

disadvantage rather than to that of the accused. Nevertheless 

there may be cases where evidence which tended to support the 

defence at the first trial would not be available at the new trial 

and, if this were so, it would be a powerful factor against 

ordering a new trial. 

The strength of the case presented by the prosecution at the 

previous trial is always one of the factors to be taken into 

consideration but, except in the two extreme cases that have 

been referred to, the weight to be attached to this factor may 

vary widely from case to case according to the nature of this 

crime, the particular circumstances in which it was committed 
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and the current state of public opinion in Jamaica. On the one 

hand there may well be cases where despite a near certainty 

that upon a second trial the accused would be convicted the 

countervailing reasons are strong enough to justify refraining 

from the course. On the other hand it is not necessarily a 

condition precedent to the ordering of a new trial that the Court 

of Appeal should be satisfied of the probability that it will result 

in a conviction. There may be cases where, even though the 

Court of Appeal considers that upon a fresh trial an acquittal is 

on balance more likely than a conviction, 'it is in the interest of 

the public, the complainant, and the appellant himself that the 

question of guilt or otherwise be determined finally by the 

verdict of a jury, and not left as something which must remain 

undecided by reason of a defect in legal machinery'. This was 

said by the Full Court of Hong Kong 1 when ordering a new 

trial in Ng Yuk Kin v Regina ((1955) 39 HKLR 49).” 

50. The flaws in this case were a combination of the prosecution seeking to introduce highly 

prejudicial evidence and the judge’s failure to give adequate directions to the jury on how to 

deal with the evidence of bad character and how to treat alibi evidence. 

51. Section 13(2) of Court of Appeal Act provides: 

“(2) Subject to the provisions of this Part of this Act the court 

shall, if it allows the appeal against conviction, quash the 

conviction and direct a judgment and verdict of acquittal to be 

entered, or, if the interests of justice so require, order a new 

trial at such time and place as the court may think fit.” 

52. In this case the appellant has been in custody since 2015 and is scheduled to be released in 

2022. The reality is that with the present calendar of the Supreme Court he is unlikely to be 

retried until 2021 and he will have been in custody six years. In our view, albeit with some 

reluctance, it is not in the interests of justice that the appellant be required to remain in 

custody on this charge until he is retried. He should not be required to undergo the ordeal of 

a new trial and be exposed to the risk that on a retrial he may receive an even longer 

sentence or, as may well be the case having regard to the weakness of the identification 

evidence, be acquitted by a jury after a proper direction. It must be recalled that even with 

the flawed directions the prosecution was unable to satisfy three of the nine jurors that the 

identification evidence of the virtual complainant was so strong as to satisfy them of the 

appellant’s guilt. The case against the appellant was not as strong as Ms. Burrows on behalf 

of the Crown urged us to accept. 
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53. For these reasons we allowed the appeal and did not order a retrial. 

 

 

___________________________________________ 

The Honourable Sir Michael Barnett, JA 

 

 

54.  I agree. 

 

__________________________________________                                             

 The Honourable Madam Justice Crane-Scott, JA 

     

                  

55. I also agree. 

 

____________________________________  

The Honourable Mr. Justice Evans, JA  

 

 

 


