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Civil Appeal - Security for Costs - Application for Judicial Review - Section 285 of the 

Companies Act - Order 23 of the Rules of the Supreme Court -  

This is an appeal by an applicant for judicial review against an order of the Supreme Court 

requiring the applicant to provide security for costs with respect to its application. The appellant 

has appealed on the ground inter alia that the learned judge erred in principle and in law in that 
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she failed to consider the first and fundamental question, which was whether the appellant should 

be required to give security for costs at all. 

Held: appeal dismissed; the appellant shall pay the respondents’ costs to be taxed if not agreed. 

There is no principle that in public law cases, and in particular cases involving environmental or 

planning permission issues, that an applicant for judicial review should not be required to give 

security for costs. 

The evidence shows that the applicant relies upon “Go Fund Me” to finance its operations. In my 

judgment that is credible testimony which a court may rely upon to find that the applicant’s 

assets “may be insufficient” to satisfy a claim as to costs. In the circumstances the jurisdiction 

exists to make an order requiring the applicant to provide security for costs. 

The judge had discretion to require the appellant to provide security for costs and she exercised 

her discretion in the manner consistent with previous decisions of this Court requiring applicants 

for judicial review to provide security or cost. 

Like many applications for judicial review it has a public interest element in it, but that in itself 

is insufficient to immunize the applicant from being required to provide security and effectively 

pursue this claim without any meaningful risk as to costs if it is unsuccessful in its claim. This is 

particularly so in circumstances where the applicant is itself not prepared to forego a claim to 

costs in the event it is successful. 

Delay in applying for security for costs might, depending on the circumstances of the case, be a 

ground for refusing the application, where the applicant's delay had caused the other party to 

commit itself to a level of costs to which it would not otherwise have become committed, thus 

altering its position to its detriment. 

Whilst it is arguable that the application for security for costs should have been made or at least 

foreshadowed prior to a few days before the commencement of the trial, the lateness of the 

application was not in my view sufficient to deny the respondent an otherwise meritorious 

application for security.   

Re E (a child)(AP)(Northern Ireland) [2008] UKHL 66 mentioned 

Save Guana Cay Reef Association Limited v The Queen et al SCCiv App No 70 of 2006 

considered 

D.B.S. Builders And Developers Company Ltd. and Beauport Investment Company Limited 

SCCivApp No 39 of 2002 mentioned 

Croft Leisure v Gravestock & Owen [1993] BCLC 1273 considered 

Beauross Ltd v Kennedy (Unreported, High Court, Morris J, 18th October, 1995) considered 

Hidden Ireland Heritage Holidays Limited v Indigo Services Ltd [2005] 2 IR 115 mentioned 
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R v Hackney London Borough Council ex pa We Love Hackney Ltd [2019] EWHC 1007 

considered 

Bimini Blue Coalition Limited and the Rt. Hon. Perry G. Christie et al SCCiv App No 35 of 

2014 followed  

Keary Development Ltd v Tarmack Construction Ltd [1995] 3 All E.R. 534 applied 

 

_____________________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, JA; 

1. This is an appeal by an applicant for judicial review against an order of the court requiring 

the applicant to provide security for costs with respect to its application. 

2. By an ex parte application filed on the 22 March, 2016 Responsible Development for 

Abaco (RDA) Ltd (hereinafter called “the applicant” or “the appellant”) sought leave to 

bring an application for judicial review.  

3. The respondents to the application were various Ministers of the Crown. 

4. The application challenged the following decisions: 

“1. The Decision by each of the Respondents not to carry out 

any, or any proper or adequate consultation, in respect of 

decisions taken, or shortly to be taken, by each of them, 

relating to the grants, permits or approvals required by the 

owners of the Abaco Club as more fully set out herein (“the 

Required Permits”) in order that they may construct, inter 

alia, a dock, marina, shop, restaurant, car park and 

associated infrastructure in Little Harbour, Great Abaco 

(“the Development”) 

2. Further or alternatively, the Decision by each of the 

Respondents to withhold information from the Applicant, 

inter alia by failing or refusing to respond to written 

requests for information, so as to deprive the Applicant of 

its statutory rights and/or legitimate expectation to 

contribute to any consultation process which may be 

undertaken in respect of the Required Permits.” 

5. The reliefs sought by the applicant were: 
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“1. A Declaration that the Applicant has an entitlement, as a 

matter of statutory right and/or procedural fairness 

and/or legitimate expectation to be meaningfully included 

in the decision-making process relating to the Required 

Permits and the proposed Development in Little Harbour 

by the Abaco Club; 

2.   An Order of Prohibition against the 1st to 9th Respondents 

to enjoin them from granting any of the Required Permits 

without first conducting a process of proper public 

consultation prior to, and in respect of, each application 

for such Required Permit; such proper public consultation 

to include, as a minimum, providing the Applicant with 

adequate notice and copies of all relevant papers so as to 

ensure that the Applicant has an opportunity to make 

informed representations, at a formative stage of each 

decision-making process, which are properly taken into 

account by the relevant decision maker 

3. To the extent that any decision has been taken to grant a 

Required Permit without proper and adequate public 

consultation having taken place, An Order of Certiorari 

quashing any such decision and revoking any such grant; 

4.  Further or other relief 

5.  Costs.” 

6. The application was supported by an affidavit of David Pitcairn, the Vice President of the 

applicant. That affidavit was sworn in Atlanta Georgia in the USA on the 25 April, 2016. 

7. The ex parte application and affidavit in support were served on the Office of the Attorney 

General on 4 May, 2016. 

8. The application for leave was heard inter partes on 24 May, 2016 and Justice Hanna 

Weekes granted leave to the applicant to bring the application by Originating Notice of 

Motion.  That leave was granted on the applicant’s counsel’s undertaking to “notify the 

Developer of these proceedings by serving the Originating Notice of Motion (and any 

supporting documents) on the Developers”. 

9. The Developers are not defined in the order but paragraph 14 of the application states:  

“14. The Abaco Club on Winding Bay, Great Abaco, is owned 

and/or operated by Southworth Development LLC (a 
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company based in Massachusetts, USA) and/or related 

companies such as Abaco Club Investments LLC. The 

owner/developer is hereafter referred to as “the Abaco 

Club”.” 

10. And later: 

“21. The Abaco Club on Winding Bay, Great Abaco, is owned 

and/or operated by Southworth Development LLC (a 

company based in Massachusetts, USA). This information 

is on the website of the Abaco Club at 

http//theabacoclub.com/developer/[DP1/p20-21.In addition, 

the Environmental Impact Assessment (which I refer to 

further below and which is at Exhibit DP1/23-87) states 

that it was submitted on behalf of Abaco Club Investments 

LLC. Beyond this information I am not aware of the exact 

ownership structure of the Abaco Club, so I refer hereafter 

to the owner/developer as “the Abaco Club”. A key figure 

in the promotion of the Development by the Abaco Club is 

David Southworth.” 

11. The Originating Notice of Motion was filed on the 2 June, 2016 (although the perfected 

order granting leave was not filed until 10 August, 2016). 

12. A Notice of Trial was then filed on the 29 August, 2016 giving Notice that the trial date 

was fixed for the 28 November, 2016 and listed for three days.  

13. I pause to note that the Developers were not served with any of the papers in this action 

until 25 August, 2016, four days before the notice of trial was filed. The respondents were 

served with the Notice of Trial on the 29 August, 2016. The firm of Higgs & Johnson was 

served with the Notice of Trial on the 2 September, 2016.  

14. On the 23 November, 2016 the respondents filed a Summons asking for security for costs 

and a stay of the action pending the provision of the security. That application was 

supported by an affidavit of Ashlee Sturrup.  

15. On the 25 November, 2016 the respondents filed an affidavit of Philip Weech in response 

to the affidavit of David Pitcairn and on the 28 November, the date fixed for the hearing 

filed an affidavit by J Estevez in response to the affidavit of David Pitcairn. 

16. In the meantime the Applicant filed an affidavit by Crispin Hall in response to the Sturrup 

affidavit and in opposition to the application for security for costs.  
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17. When the matter came for hearing on the 28 November, 2016, the court made the following 

order: 

“IT IS HEREBY ORDERED that: 

1.  The Respondents’ Application for Security for Costs be and 

is hereby adjourned to Wednesday, 14th December, 2016 at 

2:30pm; 

2. From the date hereof until determination of the 

Respondents’ Application for Security for Costs, the 

Respondents shall preserve and maintain the status quo 

with respect to the grant and/or issue of any approvals 

and/or permits relating to matters in issue in these 

proceedings (“the Conservatory Order”);  

3. The Respondents’ Application to Strike Out certain 

Respondents shall be heard at Trial; 

4. The time limited for the Respondents to file affidavits in 

response to the Originating Notice of Motion be and is 

hereby extended as prayed in the Respondents’ Application 

for an Extension of Time; 

5. The Trial be and is hereby adjourned to Thursday 23rd 

February, 2017 and Friday 24th February, 2017 at 10:30 

and 10:00am respectively. 

6.  Costs thrown away by today’s adjournment shall be paid by 

the Respondents to the Applicant in any event. 

7.   Liberty to apply.” 

18. On the 13 December, 2016 the Developers filed two Summonses. One was for leave to 

intervene and the other for security for costs. 

19. On the 14 December, 2016 the adjourned hearing took place and orders were made for the 

hearing of the outstanding applications including the application for security for costs.  

20. The substantive hearing of the application for security for costs was heard on 16 February, 

2017. 

21. On the 22 November, 2017, some nine months after the hearing the judge gave her decision 

acceding to both applications for security for costs. In a written ruling after setting out the 

factual background and summarizing the submissions she said:  
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“To echo the words of the President Anita Allen, President of 

the Court of Appeal in Blue Coalition Limited and the Rt. Hon. 

Perry G. Christie et al, No, 35 of 2014 SCCiv App Side on which 

I relied heavily in coming to a decision in this application: 

“Estimating the quantum of to be awarded for security for costs 

is not an exact science.” 

Having read the voluminous pleadings filed in this application 

for security for costs by the parties; having read and heard the 

thorough submissions made the parties; having considered the 

disparity in the figures proposed by the Respondents and 

suggested by the applicant as reasonable in the event the Court 

should be minded to grant the application by the Respondents; 

having reviewed and considered the draft Bill of Costs 

presented by the 1
st
 through the 9

th
 Respondents; and taking 

into account my own experience in over 30 years of preparing, 

defending and opposing numerous Bills of Costs and hearing 

and determining similar applications; having considered the 

general principles detailed in the case law; having considered 

the nature of the Applicant’s case and the conduct of the case 

by the Applicant thus far I estimate that the appropriate 

award is a global quantum of $250,000.00 being made up for 

$100,000.00 for the costs of the 1
st
 through 9th Respondents 

and $150,000.00 for the Developer’s costs. Such security to be 

provided by cash, bond or letter of credit from a commercially 

licensed bank within the Bahamas within 30 days and the 

action is to be stayed pending payment of the said sum.” 

22. That the judge should take 9 months to write a ruling on security for costs in a Judicial 

Review proceeding is inexcusable. Judicial Review applications should be determined 

promptly. 

23. The applicant immediately filed a Notice of Appeal against that decision. The Notice is in 

the following terms: 

 “TAKE NOTICE that the Court of Appeal will be moved on the 

day of 201.... at 10:00 am or so soon as Counsel can be heard 

on behalf of the above-named Appellant on Appeal from the 

whole of the Ruling of the Honourable Madam Justice Petra 

Hanna Adderley given on November 22 2017 (“the Ruling’), 

whereby it was adjudged and ordered that the Appellant 

should provide security for the costs of the 1st to 9th 
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Respondents (“the Government Respondents”) in the sum of 

$100,000.00 and that the Appellants should provide security 

for the costs of the 10th to l2th Respondents (“the Developer 

Respondents”) in the sum of $150,000.00 both amounts to be 

provided within 30 days after the Ruling (that is, by 22th 

December, 2017). 

The Appeal is for: 

a) an Order setting aside the Ruling; 

b) an Order that the applications for security for costs made by 

the Government Respondents and the Developer 

Respondents respectively be dismissed; 

c) In the alternative, an Order varying the order of the learned 

Judge so as to provide that the Appellant should provide 

total security for the Respondents in such sum, being less 

than the sum of $250,000, as the Court shall determine, and 

within such time period as the Court thinks fit. 

d) an Order that the Appellant’s costs here and below be paid 

by the Respondents to the Appellant, to be taxed if not 

agreed. 

AND FURTHER TAKE NOTICE that the grounds of this 

appeal are as follows: 

In respect of the question whether security for costs should be 

ordered at all 

1. The learned Judge erred in principle and in law in that she 

failed to consider the first and fundamental question, which 

was whether the Appellant should be required to give 

security for costs at all. This was not addressed in the Ruling 

(only the quantum of the security was addressed). 

2. In the alternative, the learned Judge failed to give any or 

sufficient reasons for her decision on whether security for 

costs should be payable in principle, so that the Appellant 

(and the Court of Appeal) can determine the basis on which 

the decision was made: see English v Emery Reimbold & 

Strick Ltd [2002] EWCA Civ 60, 2002 1 WLR 2409. 
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3. The learned Judge erred in law and in fact by failing to 

consider or take into account the following relevant 

considerations: 

a. the principles set out in cases such as Knox v Deane et al 

[2012] CCJ 4 (AJ) where it was stated that applications for 

security for costs should not be used as a weapon to stifle 

claims and crush resistance; 

b. the public law nature of the proceedings, and the interest of 

the public at large in having the matter determined; 

c. The fact that the Developer Respondents had not been 

brought into the proceedings by the Appellant, but had 

themselves sought to be joined to the action; 

d. The lateness of the applications (the applications were 

brought on the eve of trial); 

e.  The Appellant’s good prospects of success at trial. 

In relation to the quantum of security ordered 

4. The learned Judge erred in principle and in law in ordering 

quantum without considering the first and fundamental 

question which was whether the Appellant should be 

required to give security for costs at all. 

5. The learned Judge failed to give sufficient reasons for her 

decision on quantum. Paragraph 6 of the Ruling recited 

various matters which the learned Judge said she had taken 

into account, but this was done with so little particularity 

that the proper basis for her decision cannot be identified 

(for example, the recital that she had taken into account “the 

general principles detailed in the case law”). 

6. The learned Judge erred in law and in fact in that she 

wrongly based her decision “heavily” on the case of Bimini 

Blue Coalition Limited v The Rt Hon. Perry (1 Christie et al, 

No. 35 of 2014 SCCiv App Side. The learned Judge failed to 

consider the facts of the present case and the matters which 

distinguish the present case from Bimini Blue. Unlike in the 

present case, the issue of delay (and its potential effect on 

quantum) did not arise in Bimini Blue. Also in assessing 
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quantum, the Court of Appeal in Bimini Blue had the 

benefit of a draft bill of costs from the Developers whereas 

in the present case, there was none from the Developer 

Respondents. 

7. The learned Judge erred in law and in fact in that she 

wrongly relied upon the Government Respondents’ draft 

bill of costs in determining the security to be awarded to the 

Developer Respondents (the Developer Respondents had no 

admissible evidence regarding their own anticipated costs). 

Even if the learned Judge was entitled to rely on the 

Government Respondents’ draft bill of costs to determine 

the security to be awarded to the Developer Respondents 

(which is denied), the learned Judge failed to provide the 

rationale for awarding a higher sum to the Developer 

Respondents who only intervened in the action on the eve of 

trial. In any event, without any evidence or information to 

justify the Developer Respondents’ anticipated costs, an 

order for security should not have been made in favour of 

the Developer Respondents (Symsure Limited v Kevin 

Moore [2016] JMCA Civ 8);  

8. The learned Judge’s decision that security should be 

imposed in the total sum of $250,000.00: 

a. Was outside the scope of her reasonable discretion. The 

sum ordered to be provided is excessive given that the 

trial was set down for just 2 days, and there is no real 

factual dispute. The matter turns primarily on the 

Government Respondents’ obligations of consultation; 

b. Imposed such a high burden in terms of quantum that it 

amounted to a breach of the Appellant’s right of access to 

the courts under Article 20(8) of the Constitution. 

9. The time of just 30 days permitted to the Appellant to pay 

the sum ordered by way of security is unreasonably short, 

given the nature of the Appellant and the manner of its 

fund-raising to date.” 

24. The appeal was set to be heard on the 19 February, 2019. The day before the appeal was to 

be heard the judge published a further ruling giving fuller reasons for her decision requiring 

the applicant to provide security for costs. This new ruling had 84 paragraphs. 
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25. The hearing of the appeal was adjourned at the request of all the parties to enable them to 

give consideration to the new ruling. 

26. When the appeal again came up for hearing, the appellant urged the court not to give any 

consideration to the second ruling. 

27. At the hearing the Court by a majority decision acceded to the appellant’s request not to 

give consideration to the second ruling. I dissented from that decision and would have 

rejected the applicant’s request to refuse to consider the judge’s supplemental ruling setting 

out in full her reasons.  

28. I now proceed to consider the appeal without regard to the second ruling.  

29. I begin with the observation that many of the issues with respect to security of costs raised 

in this appeal were considered by this Court in the Bimini Blue Coalition Limited and the 

Rt. Hon. Perry G. Christie et al SCCiv App No 35 of 2014 matter. It is understandable 

why the hearing judge had the judgment of this court in the forefront of her mind in making 

her decision.  

30. The appellant argues that the judge erred in principle and in law as she failed to consider 

the first and fundamental question whether the appellant should be required to give security 

for costs at all. 

31. There is no principle that in public law cases, and in particular cases involving 

environmental or planning permission issues, that an applicant for judicial review should 

not be required to give security for costs.   

32. Indeed the applicants for judicial review in Save Guana Cay Reef Association Limited v 

The Queen et al SCCiv App No 70 of 2006 as well as in Bimini Blue Coalition were 

required to provide security for costs. 

33. The first issue is whether the applicant falls within section 285 of the Companies Act or 

Order 23 of the Rules of the Supreme Court. 

34. Section 285 of the Companies Act provides: 

“285. Where a limited liability company is plaintiff in any action, 

suit or other legal proceedings, a judge having jurisdiction 

in the matter may, if it appears by any credible testimony 

that there is reason to believe that if the defendant is 

successful in his defence the assets of the company may be 

insufficient to pay his costs, require sufficient security to be 

given for such costs, and may stay all proceedings until 

such security is given.” 
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35. Furthermore Order 23 of the Rules of the Supreme Court provide: 

“1. (1) Where, on the application of a defendant to an action or 

other proceedings in the Supreme Court, it appears to the 

Court - 

 (a)  … 

 (b) that the plaintiff (not being a plaintiff who is suing in 

a representative capacity) is a nominal plaintiff who 

is suing for the benefit of some other person and that 

there is reason to believe that he will be unable to pay 

the costs of the defendant if ordered to do so; or 

then if, having regard to all the circumstances of the 

case, the Court thinks it just to do so, it may order 

the plaintiff to give such security for the defendant’s 

costs of the action or other proceedings as it thinks 

just.” 

36. The appellant argues that the respondents’ evidence failed to show that there was reason to 

believe that if the respondents were successful the appellant’s assets may be insufficient to 

satisfy their costs. 

37. The affidavit evidence of Ashlee Sturrup said: 

“6. The Applicant is described in paragraph 8 of the 

Application for Leave as representing “...a wide cross-section 

of persons with an interest in Abaco and the environment, 

including residents, home-owners, citizens and visitors. The 

Applicant is funded by a large number of, generally 

anonymous, individuals who have donated sums (mostly under 

$500) in return for T-shirts and bumper stickers. A small 

amount of funding ($1700 from 16 donors) has been raised on 

the internet through the site 

www.gofundme.com/savelittleharbour ...”. 

7. Further, at its website “RDAbaco.com”, under the rubric 

“Who are We”, this statement is found as to the nature of the 

company: “RDA is a limited liability company that is open to 

all residents of Abaco and the Bahamas, be they Bahamian 

citizens or Non-Citizens. The shares of RDA will be held in 

trust by 2 nominees of the law firm of Callenders and Co. The 
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lawyer representing RDA is Mr. Frederick Smith, QC. No 

shares will be issued to any members. It will be run as a 

nonprofit. RDA will be the named plaintiff in any court 

actions, NOT any members. There will be no liability to any of 

the members.” Now shown to me exhibited hereto marked 

“A.S. 2” is an offprint of the said website. 

38. The applicant is a non profit company which relies upon donations from third persons. The 

only asset the applicant has revealed that it has is an untaxed claim for costs in excess of 

$1million. Presumably that receivable when crystallized after taxation will be matched by a 

payable to the applicant’s lawyers. Taxed cost represents costs that the applicant has 

incurred.  

39. The evidence shows that the applicant relies upon “Go Fund Me” to finance its operations. 

In my judgment that is credible testimony which a court may rely upon to find that the 

applicant’s assets “may be insufficient” to satisfy a claim as to costs. In the circumstances 

the jurisdiction exists to make an order requiring the applicant to provide security for costs. 

40. Whether to grant security for costs is entirely a matter of discretion, which of course must 

be exercised judicially having regard to previous decisions of the court. It is a balancing act 

as was described by English Court of Appeal in Keary Development ltd v Tarmack 

Construction Ltd [1995] 3 All E.R. 534. It said: 

“The relevant principles are, in my judgment, the following. 

1. As was established by this court in Sir Lindsay Parkinson & 

Co Ltd v Triplan Ltd [1973] 2 All ER 273, [1973] QB 609, 

the court has a complete discretion whether to order 

security, and accordingly it will act in the light of all the 

relevant circumstances. 

2. The possibility or probability that the plaintiff company will 

be deterred from pursuing its claim by an order for security 

is not without more a sufficient reason for not ordering 

security (see Okotcha v Voest Alpine Intertrading GmbH 

[1993] BCLC 474 at 479 per Bingham LJ, with whom Steyn 

LJ agreed). By making the exercise of discretion under s 

726(1) conditional on it being shown that the company is one 

likely to be unable to pay costs awarded against it, 

Parliament must have envisaged that the order might be 

made in respect of a plaintiff company that would find 

difficulty in providing security (see Pearson v Naydler 
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[1977] 3 All ER 531 at 536–537, [1977] 1 WLR 899 at 906 

per Megarry V-C). 

3. The court must carry out a balancing exercise. On the one 

hand it must weigh the injustice to the plaintiff if prevented 

from pursuing a proper claim by an order for security. 

Against that, it must weigh the injustice to the defendant if 

no security is ordered and at the trial the plaintiff's claim 

fails and the defendant finds himself unable to recover from 

the plaintiff the costs which have been incurred by him in 

his defence of the claim. The court will properly be 

concerned not to allow the power to order security to be 

used as an instrument of oppression, such as by stifling a 

genuine claim by an indigent company against a more 

prosperous company, particularly when the failure to meet 

that claim might in itself have been a material cause of the 

plaintiff's impecuniosity (see Farrer v Lacy, Hartland & Co 

(1885) 28 Ch D 482 at 485 per Bowen LJ). But it will also be 

concerned not to be so reluctant to order security that it 

becomes a weapon whereby the impecunious company can 

use its inability to pay costs as a means of putting unfair 

pressure on the more prosperous company (see Pearson v 

Naydler [1977] 3 All ER 531 at 537, [1977] 1 WLR 899 at 

906). 

4. In considering all the circumstances, the court will have 

regard to the plaintiff company's prospects of success. But it 

should not go into the merits in detail unless it can clearly be 

demonstrated that there is a high degree of probability of 

success or failure (see Porzelack KG v Porzelack (UK) Ltd 

[1987] 1 All ER 1074 at 1077, [1987] 1 WLR 420 at 423 per 

Browne-Wilkinson V-C). In this context it is relevant to take 

account of the conduct of the litigation thus far, including 

any open offer or payment into court, indicative as it may be 

of the plaintiff's prospects of success. But the court will also 

be aware of the possibility that an offer or payment may be 

made in acknowledgment not so much of the prospects of 

success but of the nuisance value of a claim. 

5. The court in considering the amount of security that might 

be ordered will bear in mind that it can order any amount 

up to the full amount claimed by way of security, provided 
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that it is more than a simply nominal amount; it is not 

bound to make an order of a substantial amount (see 

Roburn Construction Ltd v William Irwin (South) & Co Ltd 

[1991] BCC 726). 

6. Before the court refuses to order security on the ground that 

it would unfairly stifle a valid claim, the court must be 

satisfied that, in all the circumstances, it is probable that the 

claim would be stifled. There may be cases where this can 

properly be inferred without direct evidence (see Trident 

International Freight Services Ltd v Manchester Ship Canal 

Co [1990] BCLC 263). In the Trident case there was 

evidence to show that the company was no longer trading, 

and that it had previously received support from another 

company which was a creditor of the plaintiff company and 

therefore had an interest in the plaintiff's claim continuing; 

but the judge in that case did not think, on the evidence, that 

the company could be relied upon to provide further 

assistance to the plaintiff, and that was a finding which, this 

court held, could not be challenged on appeal. 

41. This decision was referred to by this Court in the Bimini Blue Coalition decision which 

was referred to by Justice Weekes Adderley in her ruling. 

42. More recently the approach to applications for security for costs was considered by the 

English High Court in R v Hackney London Borough Council ex pa We Love Hackney 

Ltd [2019] EWHC 1007.  The following is taken from the judgment: 

  “56. The defendant sought security for its costs in the sum of 

£106,279.00.  That sum was intended to cover costs up to 

but not including the substantive hearing (i.e. including 

preparation for the hearing but not the costs of appearing 

at court).  The claimant's position is that, in the absence of 

a CCO, an application for security does not arise because 

the claimant will have no choice but to withdraw the 

claim.  However, the claim has not yet been withdrawn 

and the defendant's application is before me for decision.  

While my consideration of the issues may become 

academic, it is not yet so.   

  57.   I accept that the claimant company would be unable to pay 

the defendant's costs if ordered to do so – because I have 
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been told as much by counsel for the claimant.   Therefore, 

the conditions for an order for security are met (CPR 

25.13(1)(b) and 13(2)(c)).   

  58.  The key point of dispute was whether, having regard to all 

the circumstances of the case, it would be just to make 

such an order (CPR 25.13(1)(a)).   Mr Kolvin submitted 

that orders for security are unusual in judicial review 

proceedings.   However, the court has the power to award 

security and Mr Kolvin did not contend that any special or 

particular principles apply.   

  59.  Mr. Kolvin's primary submission was that it would not be 

just to make an order because the claim (which has been 

granted permission to proceed and is therefore arguable) 

could not then be pursued and would be stifled.  In 

circumstances where an arguable claim would be stifled, 

an order for security should not be made (see the 

principles set out in Keary Developments v Tarmac 

Construction [1995] 3 All ER 534, 539H-542G and, more 

recently, Goldtrail Travel Ltd v Onur Air Taşimacilik AŞ 

[2017] UKSC 57, [2017] 1 WLR 3014, para 12).   

  60.   Mr. Matthias submitted that, in order to demonstrate that 

the claim would be stifled, the burden rested on the 

claimant to show that there did not exist third parties who 

could reasonably be expected to put up security for the 

defendant's costs (Al-Koronky v Time Life Entertainment 

Group Ltd [2005] EWHC 1688 (QB), para 32; upheld on 

appeal in [2006] EWCA Civ 1123, [2007] 1 Costs LR 57; 

see also Keary Developments, above, at 540J-541B).   

  61.   I accept Mr Matthias's submissions.  For similar reasons 

as above, I have concluded that the claim would not be 

stifled: it has successful and resourceful backers who have 

the funds to provide security and to enable the claim to 

continue.  The further contention that the defendant has 

deliberately acted to frontload its costs to stifle an 

arguable claim lacks any foundation.    

  62.  On the other side of the scales, the defendant may incur 

substantial costs in these proceedings with no realistic 
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prospect of recovery in the event that the claim for judicial 

review were to be successfully resisted.  There is therefore 

a risk of injustice if no order is made.  In the 

circumstances, it is just to make an order.            

  63.  As to the amount, both parties agreed that this fell to be 

fixed as a matter of my discretion.  Mr Kolvin submitted 

that the defendant has incurred excessive costs to date.   I 

agree that the case has been prepared by the defendant 

with the volume of documentation appropriate for a final 

hearing.  Notably, the lengthy summary grounds of 

resistance could readily stand as detailed grounds.  As 

canvassed with counsel, I would not anticipate that either 

party would need to incur further significant pre-hearing 

costs beyond the preparation of skeleton arguments 

(which need not be lengthy) and, possibly, some limited 

further witness evidence.   For that reason, I do not 

propose to order the full security which the defendant 

seeks.    

  64.  In all the circumstances, it would be reasonable to order 

security in the sum of £60,000 representing the defendant's 

costs to date (about £55,000 not including the costs of the 

present applications) together with a modest uplift to 

represent the limited further costs that may be reasonably 

incurred to prepare for the substantive hearing.”  

43. In my judgment, the first ground of appeal has no merit. The judge had discretion to require 

the appellant to provide security for costs and she exercised her discretion in the manner 

consistent with previous decisions of this Court requiring applicants for judicial review to 

provide security for cost. 

44. Like many applications for judicial review it has a public interest element in it, but that in 

itself is insufficient to immunize the applicant from being required to provide security and 

effectively pursue this claim without any meaningful risk as to costs if it is unsuccessful in 

its claim. This is particularly so in circumstances where the applicant is itself not prepared 

to forego a claim to costs in the event it is successful. 

45. The second ground of appeal relates to the failure to give sufficient reasons.  

46. I agree that it would have been better had the judge given a decision with the sufficiency of 

reasons as set out in her second ruling. The reasons in the first ruling appear to have 

addressed only the issue of quantum. 
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47. However, as this appeal does not involve any assessment of witnesses who gave oral 

testimony we are in a position to assess the evidence and apply the law to the evidence to 

determine whether the decision of the hearing judge was such that no reasonable judge 

could have exercise her discretion in the manner that she did requiring the appellant to 

provide security for the costs of the application.  

48. The third ground attacks the ruling on the ground that the judge failed to take into account 

certain considerations.  In her ruling the judge said that in making her decisions she 

considered “the general principles detailed in the case law,” and “the nature of the 

applicants case”.   

49. We have considered the matters set out in ground three ourselves.  The affidavit evidence 

by Crispin Hall does not suggest that any order requiring the applicant to provide security 

would likely stifle the claim of the applicant.  

50. As was pointed out in Keary Development “in order to demonstrate that the claim would 

be stifled, the burden rested on the claimant to show that there did not exist third parties 

who could reasonably be expected to put up security for the defendant's costs”. 

51. The applicant in this case is a limited liability company who is pursuing this application for 

no benefit to itself and although it may have no assets of its own, it is reasonable to infer 

that it is being funded by the persons who claim that they would be adversely affected by 

the proposed development and could be expected to provide the security required to pursue 

the claim. 

52. As to the public nature of the claim, as I said earlier, that in and of itself is no barrier to the 

court exercising its discretion to require the applicant to provide security for costs. 

53. The Developers have applied to intervene and be joined as respondents. The Developers 

are clearly “a person” who would be adversely affected by any orders requiring that 

permits granted to them be quashed and by any order which would cause a protracted delay 

in the considerations of their application. This was obvious to the hearing judge who 

required an undertaking from the applicant to serve the Developers with notice of this 

application. 

54. The appellant also argue that the lateness of applications ought to have deprived the 

applicants of any order providing security. 

55. Delay in applying for security for costs might, depending on the circumstances of the case, 

be a ground for refusing the application, where the applicant's delay had caused the other 

party to commit itself to a level of costs to which it would not otherwise have become 

committed, thus altering its position to its detriment. See Hidden Ireland Heritage 

Holidays Limited v Indigo Services Ltd [2005] 2 IR 115. 
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56. In Beauross Ltd v Kennedy, Morris J said: 

“If the party seeking security has delayed to such an extent as 

to commit the other party to an amount and a level of costs 

which it would never have become committed to had it known 

that it was to be required to provide security for costs and 

thereby altered its position to its detriment, the court will not 

make the order.” Beauross Ltd v Kennedy (Unreported, High 

Court, Morris J, 18th October, 1995) referred to in Hidden 

Ireland case. 

57. Although lateness of an application is a factor to take into account, an application for 

further security has been successfully made as late as the commencement of the trial. See 

Croft Leisure v Gravestock & Owen [1993] BCLC 1273) where the court said: 

“it is often a difficult decision when to make a substantive 

application before trial. If one makes it too early one is 

reproached because one cannot forecast accurately how long 

the trial will take and how much it will cost. If one makes it too 

late, one is said to have led the plaintiffs up the garden path.” 

58. The applicant in this case can demonstrate no prejudice as a result of the late application. 

There are no meaningful costs it had incurred which it would not have already incurred but 

for the late application for security.  

59. In his affidavit in opposition to the application for security for costs, Crispin Hall said: 

“19. As a result of the Respondents’ failure to file their 

application for security for costs promptly or within a 

reasonable time after leave to apply for judicial review 

was granted, the Applicant has acted to its detriment by 

incurring significant costs in preparing for the trial. As a 

matter of fact, the Applicant served its trial submissions 

upon the Respondents on the same day that the 

Respondents filed their application for security for costs. 

These costs could have been avoided or saved if the 

Respondents had made their application for security for 

costs within a reasonable time after the grant of leave. 

20. Exhibited at TAB 5 of Ms. Sturrup’s affidavit is a copy of 

the Judgment in Bahamas Hotel Maintenance & Allied 

Workers Union v Bahamas Hotel Catering & Allied 

Workers Union et al [2011]UKPC 4. At paragraph 4 of 
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that Judgment, the House of Lords observed that “Judicial 

review proceedings are meant to be started promptly and 

pursued expeditiously. They are also meant to be 

conducted with co-operation and candour. 

21. Given the nature of judicial review proceedings; the 

Respondents do not have the luxury to wait until the eve of 

trial to ambush the Applicant with an application for 

security for costs. 

22. I am advised by Mr. David Pitcairn, Vice President of the 

Applicant and I verily believe that because the Applicant 

has incurred significant costs in preparing for the trial, 

any adjournment of the trial as a result of this late 

application for security for costs is likely to discourage the 

Applicant from pursuing this matter any because there’s a 

real risk that the Respondents will in the meantime, grant 

the Developer permits or approvals. The Respondents’ 

failure and or refusal to assure the Applicant or give an 

undertaking that permits or approvals will not be issued 

pending determination of this matter lends credence to the 

existence of this risk. Once the permits or approvals are 

granted, the Developer will be entitled to act upon such 

permits or approvals posthaste (as happened in the Wilson 

City JR) thereby rendering these proceedings academic 

and nugatory.” [Emphasis added] 

60. In this case the ex parte application had already been prepared and the expense of affidavit of David 

Pitcairn had already been incurred.  No doubt much of the legal research in the law had incurred 

prior to the commencement of the action.   

61. It is to be noted that Mr. Hall in his affidavit does not suggest that the claim would be stifled 

because they would be unable to provide the security. His fear simply was that any delay in the trial 

would be prejudicial because the permits would be granted thus making the application for judicial 

review nugatory. 

62. The applicant was always aware that there was the risk of a successful application for security for 

costs. 

63. In my judgment whilst it is arguable that the application for security for costs should have been 

made or at least foreshadowed prior to a few days before the commencement of the trial, the 

lateness of the application was not in my view sufficient to deny the respondent an otherwise 

meritorious application for security.   
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64.  As to the prospects of success, I simply repeat what was said in Keary Development Ltd;  

“In considering all the circumstances, the court will have 

regard to the plaintiff company's prospects of success. But it 

should not go into the merits in detail unless it can clearly be 

demonstrated that there is a high degree of probability of 

success or failure”. 

See also Osadabay J in D.B.S. Builders And Developers Company Ltd. and Beauport 

Investment Company Limited SCCivApp No 39 of 2002. 

65. Despite the urging of counsel for the appellant I cannot say that there is a high probability of 

success for this judicial review application.  

66.  For these reasons I would dismiss the appeal against the decision to require the applicant to 

provide security for the costs of the judicial review application. 

67. I turn now to the issue of quantum. In her judgment the hearing judge said: 

“6. To echo the words of the President Anita Allen, President of 

the Court of Appeal in Blue Coalition Limited and the Rt. 

Hon. Perry G. Christie et al, No, 35 of 2014 SCCiv App 

Side on which I relied heavily in coming to a decision in this 

application: “Estimating the quantum of to be awarded for 

security for costs is not an exact science.”  

Having read the voluminous pleadings filed in this application 

for security for costs by the parties; having read and heard the 

thorough submissions made the parties; having considered the 

disparity in the figures proposed by the respondents and 

suggested by the applicant as reasonable in the event the Court 

should be minded to grant the application by the respondents; 

having reviewed and considered the draft Bill of Costs presented 

by the 1st through the 9th respondents; and taking into account 

my own experience in over 30 years of preparing, defending and 

opposing numerous Bills of Costs and hearing and determining 

similar applications; having considered the general principles 

detailed in the case law; having considered the nature of the 

applicant’s case and the conduct of the case by the applicant thus 

far I estimate that the appropriate award is a global quantum of 

$250,000.00 being made up for $100,000.00 for the costs of the 

1st  through 9th respondents and $150,000.00 for the Developer’s 

costs.” 

68. The published decisions of the Court show that security for sums in excess of $100,000 have been 

ordered by this court. In Save Guana Cay this Court ordered the security in the sum of $100,000 
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with respect to an appeal in a judicial review application. In the Bimini Blue Coalition case to 

which the judge referred the amount of the security was much larger. 

69. As the challenge is primarily to the conduct of the Government respondents it is not clear why the 

costs of the Developers as intervener should be higher.  It would seem that the amount of the 

security for the costs of the Developers should not be more than the costs of the Government 

respondents.  However in Bimini Blue this Court required the applicant to pay a higher amount on 

account of the costs of the Developers in that action.  In the result, we cannot say that the judge was 

wrong in the exercise of her discretion to award security for costs on the basis that the costs of the 

Developers were higher than that of the Government respondents. 

70. I wish however to draw the Developers attention to observations of Lord Hoffman in Re E (a 

child)(AP)(Northern Ireland) [2008] UKHL 66 with respect to the role of interveners. He said at 

paragraph 3: 

“An intervention is however of no assistance if it merely 

repeats points which the appellant or respondent has already 

made. An intervener will have had sight of their printed cases 

and, if it has nothing to add, should not add anything. It is not 

the role of an intervener to be an additional counsel for one of 

the parties.  

In all the circumstances I would dismiss the appeal and affirm 

the decision of the hearing judge requiring the applicant to 

provide security for costs in this judicial review application.” 

71. The appellant shall pay the respondents’ costs for this appeal to be taxed if not agreed. 

 

 

The Honourable Sir Michael Barnett, JA  

 

72. I agree. 

 

The Honourable Mr. Justice Isaacs, JA 

 

73. I agree also. 

 

The Honourable Mr. Justice Jones, JA 
 


