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**************************************************************** 

Civil Appeal – Bankruptcy proceedings – Adjudication Order – Whether Trust has a separate legal 

personality – Whether trust effectively sued itself - Whether Writ action a legal nullity – Final 

Judgment entered pursuant to Consent Order – Abuse of process     

The appellants are all former trustees of the BCPOU Pension Plan & Trust Fund who were sued 

by two of the Fund’s trustees for the recovery of the amount of two unauthorized loans made to 

the Kendal Williams Construction Company Limited (totalling $1,350,000.00) which the 

appellants were alleged to have negligently disbursed to the company in breach the Trust Fund’s 

rules and in breach of the appellants’ fiduciary and other duties owed to the Trust Fund.  

A Consent Order was subsequently made by Barnett CJ (as he then was) on 7 October, 2014, after 

which Final Judgment in the sum of $1,350,000.00 was entered against the appellants on 15 

October, 2014 with interest and costs. 

The respondent/judgment creditor initiated bankruptcy proceedings against all four 

appellants/judgment debtors and Mr. Wright’s bankruptcy petition came on or hearing first. Mr. 

Wright attended pro se and the judge granted the Adjudication Order. He applied ex parte for 

interim relief in the form of: (i) an injunction to restrain publication of the Gazette advertisement 

which was to issue in accordance with the Bankruptcy Act; and/or (ii) a stay of the bankruptcy 

proceedings pending the hearing and determination of the strike-out Summons. In a written Ruling, 

the judge refused the injunction and stay. Mr. Wright now appeals the decision on the ground inter 

alia that the judge “erred fundamentally in law and in fact when she found refusing the said 

injunctive and ancillary relief”. 

The bankruptcy petitions against the other three appellant/judgment debtors came on for hearing 

before the learned judge. At the hearing, counsel for appellants made an oral application for the 

judge to recuse herself from hearing the petitions and after hearing submissions, the learned judge 

handed down a written ruling dismissing the application with costs to the respondent.  

        

The learned judge then proceeded to hear the petitions; and on 20 June, 2018 made Orders of 

Adjudication against them. They appealed the Recusal Ruling on the ground inter alia that the 

judge was “bias by predetermination”. 

    

Held:  All four appeals dismissed. The judge’s Orders are affirmed. Costs of the appeals awarded 

to the respondent to be taxed, if not agreed. 

 

Following the Final Judgment entered pursuant to the Consent Order, the appellants’ only recourse 

was to approach the Court of Appeal inasmuch as the Supreme Court was functus officio with 

respect to the Final Judgment.  
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The trial judge was correct in the exercise of her discretion not to grant the injunction. There was, 

quite simply, no serious issue remaining to be tried in the Impugned Action. Final Judgment had 

been entered pursuant to a Consent Order and the respondent/judgment creditor was taking steps 

to recover the debt. The fundamental issue before the judge in the Wright bankruptcy proceedings 

was whether the debt which gave rise to the Bankruptcy Petition was a disputed debt. If the debt 

is not a bona fide disputed debt there was no basis to refuse to make the Adjudication Order. 

According to the evidence, the debt which gave rise to the adjudication was based upon a judgment 

which Mr. Wright through his counsel consented to and which he allowed to remain in existence 

and unchallenged for almost two years! 

 

The fact that the judge had previously ruled against one litigant in one matter is no basis for 

recusing him/herself from hearing and ruling in another matter which may raise the same points 

of law. That is the only basis on which the application for recusal was made. We have considered 

the Recusal Ruling and are satisfied that there is no basis on which the judge’s Ruling can be 

impugned. 

 

American Cyanamid Co v. Ethicon Limited [1975] AC 396 mentioned 

Dalraida Trustees Ltd v. Woodward [2012] EWHC 21626 Ch considered  

Charles Osenton & Co v. Johnson [1942] AC 130 mentioned 

Birkett v. James [1978] 297 mentioned 

Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] UKPC 25 mentioned  

                         

 

______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction and Background 

1. By way of a Supreme Court Writ action 2012/CLE/Gen/No. 0573 instituted by the Bahamas 

Communications and Public Officers Union Pension Plan and Trust Fund (acting by two of its 

trustees) and filed on 27 April, 2012, the appellants were sued in their capacity as former 

trustees for the recovery of the amount of two unauthorized loans made to the Kendal Williams 

Construction Company Limited (totalling $1,350,000.00) which the appellants were alleged to 

have negligently disbursed to the company in breach the Trust Fund’s rules and in breach of 

the appellants’ fiduciary and other duties owed to the Trust Fund.  

2. Subsequently, pursuant to a Consent Order made by Barnett CJ (as he then was) on 7 October, 

2014, Final Judgment in the sum of $1,350,000.00 was entered against the appellants on 15 

October, 2014 with interest and costs. When the Consent Order was made, the appellants were 

represented by their Counsel on record, Mr. Donovan L. Gibson. It is undisputed that following 
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the entry of the Final Judgment, neither the Consent Order nor the Final Judgment has ever 

been appealed to this Court and accordingly, they remain in full force and effect to this day.   

3. Following entry of Final Judgment, the respondent/judgment creditor applied pursuant to O. 

48, RSC for examination of the appellants/judgment debtors; and by Order dated 1 March, 

2016, they were required to appear before the Acting Assistant Registrar on 19 April, 2016 for 

examination.  

4. Some 19 months after the entry of Final Judgment and some 4 days prior to the date fixed for 

their examination before the Acting Assistant Registrar, the four appellants/judgment debtors 

applied by Summons filed on 15 April, 2016 in Supreme Court Writ action 2012/CLE/Gen/No. 

0573 (“the Impugned Action”) to postpone the examination; and for further orders to strike-

out the Writ of Summons and vacate the Final Judgment as it related to each of them.    

5. We pause to observe that in practical terms, this essentially meant that rather than taking steps 

to appeal against the Consent Order and the Final Judgment, the four appellants/judgment 

debtors launched an attack by Summons on the validity of the Impugned Action itself, alleging 

it to have been a nullity ab initio. As appears on the face of the Summons, the strike-out 

application purported to be made pursuant to RSC, O. 18 r. 19 (1)(a) and (b) and under the 

inherent jurisdiction of the court on grounds, inter alia, that the Writ and Final Judgment were 

a nullity ab initio and further, constituted an abuse of process.      

6. Nothing in any of the four Records of Appeal indicates what actually transpired on the date 

originally scheduled for the examination of the appellant/judgment debtors before the Acting 

Assistant Registrar. It appears that the examination may not have taken place on 19 April, 2016 

as scheduled as there is in all four Records of Appeal, a copy of a Notice of Adjourned Hearing 

filed by counsel for the respondent which indicates that the examination of the Judgment 

Debtors was re-scheduled for hearing on 29 September, 2016 before one of the Registrars of 

the Supreme Court. What, however, is undeniable is that the appellants’ strike-out Summons 

of 15 April, 2016 has, for whatever reason, never been brought on for hearing in the court 

below.       

7. Meanwhile, on 24 April 2017, the respondent/judgment creditor initiated bankruptcy 

proceedings against each of the appellant/judgment debtors. The four Bankruptcy Petitions 

were filed approximately 2 years and 6 months following entry of the Final Judgment and just 

over 1 year after the filing of the pending strike-out Summons which even at that date remained 

unheard.  

8. Supreme Court Bankruptcy Petition 2017/COM/Bnk/No. 0004 (“the Wright proceedings”) 

came on before Charles J., ahead of the other three. On 15 January, 2018, the learned Judge 

made an Order of Adjudication against Mr. Wright who had attended the hearing pro se. 
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Following issuance of the Adjudication Order, Mr. Wright applied to the judge by Ex parte 

Summons filed on 12 February, 2018 for interim relief in the form of: (i) an injunction to 

restrain publication of the Gazette advertisement which was to issue in accordance with the 

Bankruptcy Act; and/or (ii) a stay of the bankruptcy proceedings pending the hearing and 

determination of the strike-out Summons of 15 April, 2016 filed in the Impugned Action.  

9. Mr. Wright’s Ex parte Summons was heard on 12 February, 2018; and in a written Judgment 

(“the Injunction Ruling”) pronounced on 20 April, 2018, the learned judge refused the interim 

injunction and ancillary relief which he had sought.  

10. On 14 May, 2018 Mr. Wright filed his Notice of Appeal Motion seeking, inter alia, an order 

from this Court setting aside the Injunction Ruling; granting him the interim and ancillary relief 

sought in his Summons; and a further order remitting the appellants’ pending strike-out 

Summons to the Supreme Court for hearing. Charles J.’s Injunction Ruling located in Wright’s 

Record of Appeal is the specific focus of Wright’s appeal.   

11. In the meantime, the remaining Bankruptcy Petitions against Evans, Nairn and Bowe and 

numbered: 2017/COM/Bnk/No. 0007; 2017/COM/Bnk/No. 0006 and 2017/COM/Bnk/No. 

0005 respectively, came on for hearing before Charles J., on 17 April, 2018. Before 

substantive hearing of the Petitions commenced, counsel for appellants Evans, Nairn and 

Bowe, Mr. Glinton Q.C., made an oral application for the judge to recuse herself from hearing 

the Petitions. After hearing submissions on the matter, the learned judge handed down a written 

Ruling dated 24 May, 2018 (“the Recusal Ruling”) dismissing the application with costs to the 

respondent.          

12. Thereafter, the learned judge proceeded to hear the three Petitions; and on 20 June, 2018 made 

Orders of Adjudication against appellants Evans, Nairn and Bowe respectively.   

13. All three appellants Evans, Nairn and Bowe then filed individual appeals each seeking to 

impugn the Recusal Ruling as well as the Adjudication Orders which had been made in relation 

to each of them. The judge’s Recusal Ruling of 24 May, 2018 together with the Adjudication 

Orders of 20 June, 2018 located in their respective Records of Appeal provide the specific 

focus of their appeals. 

14. These four appeals were not consolidated; nonetheless, we heard them together in view of the 

factual and legal connection which the four appellants each had to the Impugned Action.  

15. Against the foregoing background, we proceed to examine the four appeals, commencing with 

Wright’s appeal.  
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Wright’s Appeal – The Injunction Ruling 

16. Wright’s Notice of Appeal Motion identified 6 grounds of complaint with the Injunction 

Ruling. Although they are quite lengthy and appear to overlap in many respects we set them 

out in full:  

1. The said Judge erred fundamentally in law and in fact when she 

found refusing the said injunctive and ancillary relief, that, inter 

alia: (i) no substantial injustice was caused to the Applicant as the 

judgment debt remains wholly unsatisfied pursuant to the Final 

Judgment which has not been appealed to the Court of Appeal; 

(ii) “the argument that the Writ of Summons and Statement of Claim 

in the impugned action is a legal nullity is not only frivolous and 

nonsensical.... but it is illogical and inexplicable” particularly since 

it is clear from Mr. Wright’s own affidavit (paragraph 3) that he 

and the other Defendants were sued “as former trustees of the 

Trust Fund and named as Second Defendants in that Action”; and 

(iii) “the fact that Mr. Wright and the other Defendants were 

identified in the heading of the substantive action as having been 

liable to the Trust Fund for their unlawful conduct while serving as 

its trustees by no means suggests that the Trust Fund was suing 

itself.” 

 

2. The said Judge also erred procedurally in not addressing the 

critical matter that the Applicant was fearful of happening to seek 

interim injunctive relief against the event, and making instead the 

said findings and conclusions, namely, that: 

 

(i) (para. [52]) - “In my opinion, Mr. Wright should have 

appealed to the Court of Appeal if he was/is unhappy with 

the Final Judgment. That being said, I am in agreement 

with learned Counsel Mr. Parker that the Supreme Court 

is functus.” 

 

(ii) (para. [66]) - “[T]hat, consistent with the decision of Sir 

Michael Barnett CJ (as he then was) in Palms of Love 

Beach (supra), “any summons” before the Supreme Court 

issued after final judgment has been entered in a matter 

seeking to challenge the said final judgment would have 

no reasonable prospect of success. The chances of Mr. 

Wright’s Summons in the impugned action are even 

weaker in light of the Consent Order.” 

 



8 

 

(iii) (para. [67]) - “[T]his Court was not misled. At all material 

times, this Court was fully aware of the existence of the 

Summons to strike-out. In fact, at the hearing of this 

application, the Court handed a copy of the judgment 

delivered on 24 November 2016 to Mr. Glinton... Also, at 

paragraph 39 of the judgment in the 2014 action, this 

Court intimated that “Any Summons, particularly the 

Summons to set aside the judgment by consent filed almost 

two years later seems to be nothing more than a delaying 

tactic.” 

 

(iv) (para. [69]) - “(Mr. Wright), having been personally 

served with the Debtor’s Summons on 27 February 2017, 

has waited until 12 February 2018, nearly a year later, to 

seek to challenge the judgment debt. There is no good 

reason for this Court to accede to his late application.” 

 

(v) (para. [71]) - “in the face of uncontroverted evidence that 

Mr. Wright was personally served with both the Debtor’s 

Summons and the Petition, it cannot reasonably be 

suggested that substantial injustice has been caused or 

that there was in fact any irregularity of which Mr. 

Wright could reasonably complain. Even when the 

Judgment Debtor’s summons issued in this action is 

considered in light of the “substantial injustice” test, it 

cannot be reasonably suggested that the Bankruptcy 

Order ought to be stayed or that Mr. Wright is entitled to 

the relief for an interim injunction.”  

 

(vi) (para. [72]) - “the Bankruptcy Order which I made on 15 

January 2018 is sound and unassailable.” 

 

3. The learned Judge misconceived the application before her as well 

as Applicant counsel’s submissions and argument (despite 

appearing to have taken them into consideration). As a result she 

did not apply the law counsel cited correctly or at all to the factual 

circumstances of the Applicant’s case; for example, in that she 

failed to differentiate the capacity in which Mr. Wright and the 

other trustees were being sued, as indorsed on the Writ, from the 

nature of the relief claimed. 

 

4. The said Ruling works grave injustice upon the Applicant in that 

the learned Judge did not approach his application for interim 

injunctive relief with an open mind, borne out in the transcripts 
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of hearings therein and evident by her findings and conclusions 

made in the Ruling, which demonstrate that she was 

unconsciously biased by predetermination. 

 

5. Further, as also appears from her Ruling, the learned Judge by 

certain of her said findings and conclusions, and despite the 

Applicant’s Summons to set aside the Final Judgment in the 

Principal Action not being before her for determination, 

nevertheless determined (or appear to have determined) it 

collaterally notwithstanding Applicant counsel’s efforts to avoid 

such outcome. Thus Mr. Wright was deprived of his legal right to 

a fair and impartial hearing and denied access to Court for proper 

adjudication of his rights and obligations to which he is 

constitutionally entitled. 

 

6. In the premises, it follows from grounds 1 to 3 that the said Judge 

fundamentally erred in law and procedure the effect of which, 

barring this Court setting aside or varying the said Ruling, is that 

the Applicant suffers irremediably personal loss of civic rights and 

damage to his character for which he cannot be compensated in 

damages.” 

17. Viewed broadly, there was obvious overlap between the grounds, all of which seek to impugn 

various aspects of the judge’s decision and to attack her impartiality. We have decided to 

examine them under two (2) headings, namely: (i) Errors of law, fact and procedure – (grounds 

1, 2, 3, 6); and (ii) Unconscious Bias and Predetermination (grounds 4 and 5). 

18. Before we examine the grounds, we remind ourselves that we are here reviewing the exercise 

of a judge’s discretion, inter alia, not to grant an interim injunction or to stay the bankruptcy 

proceedings. As an appellate court we are not entitled to substitute our own decision for that 

of the judge merely because we would have exercised the discretion differently. The principles 

(which are set out in the case law authorities too numerous to mention) establish that our 

function is primarily a reviewing function. The judge’s decision should not be interfered with 

unless we are satisfied that the judge erred in principle by giving weight to something which 

she ought not to have taken into account or by failing to give weight to something which she 

ought to have taken into account; or her decision is plainly wrong. [See for example Charles 

Osenton & Co v. Johnson [1942] AC 130, 138 per Viscount Simon LC; Birkett v. James 

[1978] 297, 317 per Lord Diplock. Similar guidance is found in the recent Privy Council 

decision from this jurisdiction in Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] 

UKPC 25.]          

19. With that reminder firmly in mind, we turn to consider the appellant’s complaints. 
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Errors of law, fact and procedure in exercise of judge’s discretion in relation to appellant 

Wright’s application for interim injunctive and ancillary relief - (grounds 1, 2, 3, 6) 

20. As we indicated, several of the grounds overlapped, but it is nevertheless possible to discern 

from the vast majority of grounds that the gravamen of Mr. Wright’s complaint on appeal was 

that by refusing the injunctive and other relief which he had sought, the learned judge erred in 

law and in fact by rejecting his various submissions that the pending strike-out Summons had 

very good prospects of success.  

21.  Mr. Glinton’s core complaint was that the learned judge failed to accept that the appellants’ 

set-aside Summons had real prospects of success which would inevitably have resulted in the 

Writ and Statement of Claim in the Impugned Action set-aside as a nullity. He contended that 

based on his submissions and the case law which he had presented it should have been obvious 

to the judge that this was a clear instance of a trust having sued itself as distinct from a situation 

where trustees had sued other trustees of the trust so as to make them bound by the order. 

22. Mr. Glinton submitted that the appellants’ strike-out application to vacate the Impugned Action 

ab initio for nullity raised a point of law which went strictly to jurisdiction. The jurisdictional 

defect, he said, was apparent on the face of the Writ and Statement of Claim and could not be 

waived or consented to by the appellants or their counsel.      

23.  In ground 3 he complained that the judge misconceived the application as well as the 

submissions which he had made in support of Mr. Wright’s application. He further submitted 

that the learned judge failed to apply the law correctly to the factual circumstances, contending 

for example, that the judge had failed to differentiate the capacity in which Mr. Wright and the 

other trustees were being sued, as indorsed on the Writ, from the nature of the relief claimed.  

24. Developing the submission before us and with reference to paragraphs (ii) and (iii) of ground 

1, Mr. Glinton attacked the learned judge’s findings located at paragraph [49] of the Ruling’ 

The findings, he suggested, were indicative of the judge’s “fundamental” errors of law and 

fact. We reproduce the relevant portions of paragraph [49] of the Injunction Ruling about 

which complaint is made: 

 

“[49] The argument that the Writ of Summons and Statement of 

Claim in the impugned action is a legal nullity is, in my opinion, not 

only frivolous and nonsensical, to use Mr. Parker’s vernacular, but it 

is illogical and inexplicable particularly since it is clear from Mr. 

Wright’s own affidavit (paragraph 3) that he and the other 

Defendants were sued “as former trustees of the Trust Fund and named 

as Second Defendants in that Action”. I agree with Mr. Parker that the 

fact that Mr. Wright and the other Defendants were identified in the 
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heading of the substantive action as having been liable to the Trust 

Fund for their unlawful conduct while serving as its trustees, by no 

means, suggest that the Trust Fund was suing itself. The current 

trustees of the Trust Fund have sued former trustees (including Mr. 

Wright) for alleged breach of their fiduciary duties and other duty to 

the Trust Fund for, among other things, having “failed to have 

meaningful, or any, discussion about the prudence of the said loans to 

the 1st Defendant and to seek or secure expert, or any advice on the 

prudence of the said loan contracts prior to entering into the same and 

Defendant (Kendal Williams Construction Company Limited) had the 

ability to repay the loan….” [Emphasis added]    

       

25.  In response, Counsel for the respondent Mr. Parker, submitted that the judge rightly rejected 

Mr. Glinton’s arguments and was correct to have dismissed Mr. Wright’s application. He 

described Mr. Glinton’s submission that the Trust Fund had sued itself as completely without 

merit. The submission was, he said, premised on a self-serving and intellectually dishonest 

argument based on the fact that Mr. Wright’s liability to the Trust Fund arose out of the breach 

of duties owed to the Trust Fund while serving in his capacity as trustee. 

26. According to Mr. Parker the argument was unsustainable inasmuch as the Consent Order 

clearly established that the appellants had implicitly acknowledged the allegations set out in 

the Writ and Statement of Claim that they had breached the fiduciary and other duties which 

they owed to the Trust Fund as its trustees. He submitted that following the Final Judgment 

entered pursuant to the Consent Order, the appellants’ only recourse was to approach the Court 

of Appeal inasmuch as the Supreme Court was functus officio with respect to the Final 

Judgment. We agree. 

27. Between paragraphs [28] through [29] of her Injunction Ruling the learned judge correctly 

adverted to the applicable legal principles governing the grant of interlocutory injunctions. She 

carefully set out the parties’ contending submissions in relation to the threshold question laid 

down in American Cyanamid Co v. Ethicon Limited [1975] AC 396, namely: “whether there 

was a serious issue to be tried?” Thereafter, between paragraphs [46] through [54] of the Ruling 

she dutifully considered Mr. Glinton’s arguments before rejecting them as not only frivolous 

and nonsensical, but illogical and inexplicable. At paragraph [55] of her Ruling, she concluded 

that Mr. Wright had not satisfied her that there was any issue to be tried, moreover, a serious 

one.          

28. Out of an abundance of caution, the learned judge then proceeded (on the assumption that she 

was wrong to have so found) to consider whether damages would be an adequate remedy. This 

exercise was unnecessary as we are satisfied that the judge was correct to find that the threshold 

question had not been established.        
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29. In our judgment, the trial judge was correct in the exercise of her discretion not to grant the 

injunction. There was, quite simply, no serious issue remaining to be tried in the Impugned 

Action. Final Judgment had been entered pursuant to a Consent Order and the 

respondent/judgment creditor was taking steps to recover the debt. The fundamental issue 

before the judge in the Wright bankruptcy proceedings was whether the debt which gave rise 

to the Bankruptcy Petition was a disputed debt. If the debt is not a bona fide disputed debt there 

was no basis to refuse to make the Adjudication Order. According to the evidence, the debt 

which gave rise to the adjudication was based upon a judgment which Mr. Wright through his 

counsel consented to and which he allowed to remain in existence and unchallenged for almost 

two years! 

30. At no time prior to entry of the Final Judgment did Mr. Wright (or the other appellants) apply 

to strike out the Writ and Statement of Claim on the basis that it disclosed no cause of action 

or was a nullity. On the contrary, they consented to the Order and the entry of Final Judgment, 

and thus admitted to the existence of the obligation. There is no suggestion that his counsel on 

record, Mr. Donovan L. Gibson, did not have the authority to consent to the judgment on their 

behalf. Most importantly, they did not appeal it. 

31. Moreover, Mr. Glinton’s fundamental contention that the Writ and Statement of Claim was a 

nullity is in our judgment flawed. On its face, the Impugned Action was instituted by the new 

trustees of the Trust Fund against the former trustees of the Trust Fund to recover monies due 

to the Fund negligently disbursed in breach the Trust Fund’s rules and in breach of the 

appellants’ fiduciary and other duties owed to the Trust Fund. It is certainly possible for a 

trustee to sue a former trustee to recover trust assets which have been squandered by the former 

trustees in breach of their fiduciary obligations. This point was made by Morrit V-C in 

Dalraida Trustees Ltd v. Woodward [2012] EWHC 21626 (Ch) in which he approved the 

following excerpt from Lewin on Trusts: 

 

“The other trustees, including any judicial or other trustees, have 

locus standi to take proceedings against defaulting trustees. They can 

obtain replacement of lost assets even though they were themselves 

also guilty of the breach. Usually, where trustees take proceedings 

against former trustees to have a breach of trust redressed, no issues 

arise between one beneficiary and another, or as between a 

beneficiary and the current trustees. The object is to secure the return 

of the trust property for the benefit of all the beneficiaries according 

to their respective interests.” 

 

32. The former trustees acknowledged their liability to make good the loss to the trust. A person 

cannot acknowledge an obligation, and consent to judgment against him, allow the judgment 
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to remain unchallenged for months leading the judgment creditor to believe that issue of the 

obligation has been resolved and when the claimant seeks to enforce the judgment debt seek 

to challenge the existence or validity of the obligation. In the end there was no serious issue to 

be tried and the judge was correct to so find. 

33.  In the result, Mr. Wright failed to convince us that the judge erred in principle by giving weight 

to something which she ought not to have taken into account or by failing to give weight to 

something which she ought to have taken into account; or that her decision was plainly wrong. 

34. Having considered counsel’s submissions and the authorities cited, there was, quite simply, no 

basis on which the judge could have refused to make the Adjudication Order. The judge 

correctly refused to grant Wright’s application for an injunction to restrain the publication of 

the Adjudication Order or to order a stay the bankruptcy proceedings until the hearing of the 

strike-out Summons. Grounds 1, 2, 3, and 6 have no merit and are therefore dismissed.  

Unconcious Bias/Pre-determination – (grounds 4 and 5) 

35. In ground 4, Mr. Wright attacked the judge’s impartiality. The allegation is that based on the 

transcripts of the hearings and the conclusions made in the Injunction Ruling, the learned judge 

failed to approach the injunction application with an open mind and was unconsciously biased 

by pre-determination. There is obvious overlap between ground 4 and ground 5 where the 

complaint is that the learned judge impermissibly overreached by impermissibly deciding the 

issues in the strike-out Summons which were not before her for determination. 

36. In our view, both grounds have no merit and may be disposed of shortly. As the Injunction 

Ruling clearly shows, the learned judge was quite aware that what was before her for 

determination was Mr. Wright’s Ex parte Summons seeking an interlocutory injunction and a 

stay of the bankruptcy proceedings. A necessary part of the exercise of her discretion involved 

a determination of the threshold question whether there was a serious issue to be tried. As we 

have already found, she dutifully considered the contending submissions on that question 

before rejecting Mr. Wright’s submissions as not only frivolous and nonsensical, but illogical 

and inexplicable. We are satisfied that the judge’s finding can in no sense be regarded as a pre-

determination of the strike out Summons. Furthermore, we have found no evidence of bias or 

lack of impartiality on the part of the judge.    

37. There is absolutely no merit either of these grounds, which are duly dismissed.  

38. We turn now to examine the complaints raised by appellants Evans, Nairn and Bowe about the 

Recusal Order and specifically, the learned judge’s refusal to recuse herself from hearing 

bankruptcy Petitions numbered: 2017/COM/Bnk/No. 0007; 2017/COM/Bnk/No. 0006 and 

2017/COM/Bnk/No. 0005 respectively, and the three Adjudication Orders which the judge 

subsequently made.    
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The Appeals of Evans, Nairn and Bowe – The Recusal Ruling and the Adjudication Orders 

39. As we noted, Evans, Nairn and Bowe each filed separate Appeal Motions. Each Motion raised 

8 identical grounds of appeal against the Recusal Ruling and the Adjudication Orders which 

the judge subsequently made after refusing to recuse herself from the bankruptcy proceedings. 

Once again, although the grounds are lengthy and unnecessarily argumentative, we reproduce 

them out in full:  

1. At all times the Appellant apprehended and protested a 

contravention of his fair hearing rights guaranteed under Art. 

20(8) of The Constitution by the said Judge who by The Ruling 

evinced intention to proceed with hearing of the said Petition 

which she (wrongly) did. 

2. The said Judge refused to be persuaded by arguments (to which 

she seemed to have a closed mind) that her previous findings and 

Judgment in The 2014 Action, and reasons justifying them, 

created the impression of actual and/or apparent bias that 

disqualified her as an impartial Judge within the meaning and for 

purposes of the provisions of Art 20(8) of The Constitution to 

protection of which (integral to his fair hearing rights) the 

Appellant is entitled not as a matter of discretion.  

3. Assuming for argument’s sake the Judge was correct to hold in 

The 2014 Action Final Judgment which the Petitioner entered 

against the Appellant (and others) in Supreme Court Action 

2012/CLE/gen./No. 0573 (“The Judgment Action”) was outwith 

jurisdiction of a Supreme Court Judge to review as only the Court 

of Appeal could on appeal within the prescribed time for 

appealing, it follows that she had in effect determined the outcome 

of the Petition in The Bankruptcy Action and therefore of the 

Appellant’s application for a stay of proceedings she being biased 

by predetermination in relation to both applications. 

4. The Judge having previously refused applications of the 

Appellant’s joint Judgment Debtor Colin Wright as well in The 

Judgment and The Bankruptcy Actions, which are now subject of 

appeal SCCiv.App. No. 0111 (“The Wright Appeal”) and she 

having also previously refused an application made by joint 

Judgment Debtor Bernard E. Evans in both said Actions that she 

recuse herself because of her findings in The 2014 Action that 

Final Judgment entered in The Judgment Action is not reviewable 

by a Supreme Court Judge, which refusal is also subject of appeal 

SCCivApp. No. 00128 (“The Evans Appeal”), were other grounds 

from which the said Judge’s bias by predetermination was patent 

so as to constitute an apprehended contravention of the 

Appellant’s fundamental right to a fair hearing. 
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5. The Judge misconstrued and misapplied or otherwise ignored 

provisions of sect. 7 of The Bankruptcy Act; as a result she paid 

little or no heed to the Appellant’s denial of any indebtedness to 

the petitioner that would justify it presenting a bankruptcy 

petition against him. 

6. Consequently it follows from ground 5 that the Judge wrongly or 

improperly exercised a statutory discretion Parliament conferred 

upon a Bankruptcy Court rightly exercising such discretion, 

jurisdiction to try the issue of the Appellant’s disputed 

indebtedness as an alleged Judgment Debtor in the circumstance 

of his case. This she failed to do thereby derogating from his right 

to a trial of the question relating to such alleged debt. 

7. It follows from grounds 1, 2, 3, 4, 5, and 6 that the said Judge by 

refusing the Appellant’s applications in The Bankruptcy Action, 

erred fundamentally in that she not only purported to exercise 

wrong jurisdiction; but also approached such applications as 

exercises of discretion, and in doing so acted on wrong principles. 

In the result The Order is perverse and cannot stand. 

8. In the premises, The Order and how it is made works grave 

injustice upon the Appellant who will suffer irremediable 

personal loss of civic rights and status and damage to his character 

for which he cannot be compensated in damage; unless the Court 

intervenes by granting the aforementioned said Orders or making 

such other orders as it may consider appropriate for the purpose 

of enforcing or securing the enforcement of the provisions of Art. 

20(8) of The Constitution.” 

40. In our view, there is no merit in any of these grounds. They may be disposed of shortly. A 

judge swears a judicial oath upon taking office and is expected to perform his or her duty 

without fear or favour. The fact that Charles J had previously ruled against one litigant in one 

matter is no basis for recusing herself from hearing and ruling in another matter which may 

raise the same points of law. That is the only basis on which the application for recusal was 

made. We have considered the Recusal Ruling and are satisfied that there is no basis on which 

the judge’s Ruling can be impugned. We therefore reject the several arguments set out in the 

Appellants’ Conjoint Skeleton Submissions filed on 21 January, 2019 insofar as they relate to 

grounds 1 through 8 of these three appeals which, as we have just indicated, have absolutely 

no merit.      

 

Disposition 

41. For all the foregoing reasons Wright’s appeal is dismissed. We affirm the learned judge’s 

decision not to grant the injunction. The costs of Mr. Wright’s appeal are awarded to the 

respondent to be taxed, if not agreed.    
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42. The appeals of Evans, Nairn and Bowe are also dismissed. We affirm the learned judge’s 

decision not to recuse herself from hearing bankruptcy Petitions numbered: 

2017/COM/Bnk/No. 0007; 2017/COM/Bnk/No. 0006 and 2017/COM/Bnk/No. 0005 

respectively. The Adjudication Orders she made are consequently affirmed. Costs of the Evans, 

Nairn and Bowe appeals are awarded to the respondent to be taxed, if not agreed.   
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