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Levardo Sherman Deveaux was the driver of a vehicle when he and the appellant left the Fowler 

street area. While in the vehicle Deveaux was shot in the back. He was taken to the hospital and 

during surgery succumbed to his injury. His sister told police that Deveaux had told her that he 

was shot by Dino. The appellant was arrested and charged with the murder of Deveaux. The 

appellant’s defence was that he had not shot his friend Deveaux but had been riding with his 

friend to sell a gun to a Georgie who had accidently shot Deveaux while inspecting the gun. The 

appellant was acquitted of Deveaux murder but was convicted for manslaughter. He has appealed 

his conviction in the ground inter alia that the learned judge erred by failing to put direct the jury 
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at all on the issue of joint enterprise and that in all the circumstances the conviction is unsafe and 

unsatisfactory. 

Held: appeal allowed; conviction and sentence quashed. 

per Evans JA,: the evidence clearly indicates that the deceased was shot by a person sitting in the 

back passenger seat immediately behind the driver’s seat. In the confines of a vehicle it is 

unrealistic to think that the deceased would not know who was seated behind him. The 

undisputed evidence was that the deceased and the appellant were known to each other and had 

driven together in the car and according to the evidence given were still in the car together when 

the shooting took place. In these circumstances I don’t accept that the failure to give a Turnbull 

Direction could have any significance to this case. 

The evidence from the appellant at trial was that a third person one Georgie was also in the 

vehicle and was in fact the shooter. In my view it was therefore necessary for the learned judge 

to direct the jury as to the various options available to them as they considered the evidence and 

the fact that the Crown was alleging a joint enterprise to commit murder. On the evidence it was 

possible for the jury to find that Georgie was the shooter but not accidently as alleged by the 

appellant and they would then have to decide what the implications were for the appellant in 

those circumstances. The trial Judge was obligated to assist them with that decision by providing 

the appropriate directions. This she clearly did not do. 

It is clear that where the defendant admits to having told lies there is no difficulty and the only 

question would be whether there is a dependence by the Crown, for proof of its case, on the lies 

told by the defendant. If the judge is satisfied that the crown intends to rely on those lies as proof 

of guilt or he reasonably envisages that there is a real danger that the jury may do so he ought to 

give the Lucas Direction. 

In the present case it seems to me that the first of the four lies allegedly told i.e. that that Georgie 

shook the firearm and it discharged was clearly material to the question as to whether the 

shooting was accidental or intentional. The Crown’s case was that the shooting was done 

intentionally and the appellant was asserting that it was an accident. This was a situation where if 

the jury found “beyond a reasonable doubt” that he lied it could and probably would lead to his 

conviction. As such a Lucas Direction was in my view required. 

I have reviewed the summation of the learned judge and I was not able to find any indication that 

she at any time set out for the jury what aspect of the evidence gave rise to a partial excuse, 

which could reduce Murder to Manslaughter. 

It can be gleaned that the learned Judge was directing the jury that if they found that the 

appellant was “a party to an attack” but did not have the specific intent to cause death they could 

reach a verdict of Manslaughter. It is noted however, that she failed to indicate the aspect of the 

evidence, other than the appellant’s claim of accident which could logically lead to a conclusion 

that there was no intent to kill the deceased in this matter. 



3 
 

in the absence of a proper direction as to the principles of joint enterprise the jury could construe 

this direction to mean that the appellant was “a party” to the attack on the deceased and thus also 

“a party” to the killing, even if they were of the view that Georgie was the shooter. This would 

be a problem as there was no evidence of a plan or any form of joint action leading to the killing 

of the deceased. A joint attack did not arise on the Crown’s evidence nor on the evidence lead by 

the appellant. Any such finding would therefore be based on speculation. 

 

Coutts [2006] 1 WLR 2154 mentioned 

Devron Patterson v R SCCrApp. No. 213 of 2014 mentioned 

Donna Vasyli v Regina SCCrApp. No. 255 of 2015 considered 

Dwayne Kelly v Regina SCCrApp No 250 of 2015 considered 

Foster [2008] 1 WLR 1615 mentioned 

Jogee and Ruddock [2013] EWCA Crim 1433 mentioned 

Krismar Espinosa v The Queen Criminal Appeal No. 8 of 2015 (Court of Appeal of Belize) 

considered 

R v Barre [2016] EWCA Crim 216 followed 

R v Burge and Pegg (1996) 1 Cr App Rep 163 followed 

R v Lucas 1981 QB 720 followed 

R v Turnbull and Others [1976] 3 All ER 54 mentioned 

R v Vassell (Courtney) (2001) 62 WIR 258 considered 

Regina v M [2019] EWCA Crim 1094 considered 

Regina v Murray (Robert) [2016] 4 WLR 142 considered 

 

 

per Crane-Scott JA: in my view, on the evidence led, the Crown could not have it both ways. 

Having withdrawn its initial theory that the appellant had acted by himself as the principal (and 

only) offender in the deliberate murder of the deceased, on the basis of the amended indictment, 

the Crown had to establish that the appellant had participated in the crime (as discussed in Jogee, 

with the necessary conduct accompanied by the requisite mental element) in a joint enterprise 

with “Georgie” to murder the deceased. What Mr. Archer appears not to have recognized is that 

by introducing the amendment, the Crown was faced with the burden of establishing joint 

enterprise liability by adducing evidence or at least proved facts or circumstances from which an 

inference could be drawn that the appellant had acted in concert with and pursuant to a common 

intention with “Georgie” to murder the deceased. As their Lordships pointed out at paragraph 11 

of Jogee, the appellant’s mere presence in the vehicle at the time of the shooting without more, 

was simply not enough to discharge that heavy burden. As I see it, if ever there was the need for 

the jury in this case to have been given a clear direction on joint enterprise liability by the judge 

and provided with the necessary assistance as to how they could apply the law to the evidence, 

this was it. 

The learned judge, inexplicably in my view, proceeded to direct the jury in relation to the offence 

of manslaughter, inviting them to find that if the appellant was “party” to an attack which 
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involved unlawful killing which caused the deceased’s death, but did not have the specific intent 

to kill the deceased, they could find the appellant guilty of manslaughter. 

The jury should have been told that based on the doctrine of joint criminal enterprise, the law 

required the Crown to establish by evidence, that the appellant had acted in concert with 

“Georgie” (i.e. participated) with a common intent with “Georgie” to murder the deceased. The 

jury’s attention should also have been adverted to the fact that in the appellant’s record of 

interview, he had expressly denied Sgt. Richardson’s suggestions to him that he had conspired 

with “Georgie” to kill the deceased and that they had shot the deceased and shared the proceeds 

of the sale of the gun. They should also have been directed that police suggestions in a record of 

interview are not evidence and further, that in the absence of evidence that the appellant had 

acted together with another to kill Levardo, any suggestion that the men were “in it together” and 

had acted in concert with a common intention to murder the deceased was no more than 

speculation and in the circumstances, the appellant was entitled to be acquitted of murder. 

Having regard to the appellant’s acquittal of murder, I am satisfied that the jury clearly rejected 

the contents of the dying declaration which purported to identify the appellant as the shooter. In 

those circumstances, given the complete absence of any evidence that the appellant had 

participated (i.e. acted together) with “Georgie” or anyone else (whether as principal or 

accessory) in a joint enterprise to murder or cause unlawful harm to the deceased, an order for 

the retrial of the appellant for manslaughter would, in my view, be perverse. 

Adderley v. The Commissioner of Police [2015] 1 BHS J. No. 72 considered 

Jogee and Ruddock v. The Queen [2016] UKPC 7 followed 

 

 

 

 

JUDGMENT 

_____________________________________________________________________________________ 

 

Delivered by The Honourable Sir Hartman Longley, P: 

1. I have read the draft judgments of Crane-Scott JA and Evans JA. For the reasons given in 

their judgments I also would allow the appeal and quash the conviction and sentence. 

 

 

 

____________________________________ 

The Honourable Sir Hartman Longley, P 
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Delivered by The Honourable Mr. Justice Milton Evans, JA: 

2. The appellant was tried before Hon. Mrs. Justice Grant-Thompson and jury on the charge 

of murder, between 26 February 2018 and 24 April 2018. The allegation was that Dino 

Smith on 10 July, 2017 did murder Levardo Sherman-Deveaux. These particulars were 

later amended during the trial to allege that in doing so he was concerned with another. The 

jury did not reach an acceptable verdict on the count of murder (7-5 guilty). However, the 

jury returned verdict of guilty on the alternative count of manslaughter by count of 9-3. The 

charge of murder was then withdrawn and the court accepted the verdict of guilty of 

manslaughter. The appellant was sentenced to 18 years imprisonment on the count of 

manslaughter. 

THE APPEAL 

3. The Appeal in this matter proceeded on an amended notice of motion dated the 29 April 

2019 which contained the following grounds: 

 “l.   The Learned Judge erred in law by failing to put to the jury 

the circumstances of the shooting and how it impacted 

upon whether the key witness for the prosecution 

Shantique Miller’s evidence of dying declaration could be 

relied upon. 

2. The Learned Judge erred in law by failing to give Turnbull 

direction on identification at all. 

3. The Learned Trial judge erred by failing to put direct the 

jury at all on the issue of joint enterprise. 

4. The learned trial judge erred in law by mischaracterizing 

lies on the part of the accused. 

5. That in all the circumstances the conviction is unsafe and 

unsatisfactory. 

6.  That the sentence was unduly harsh and severe”. 

PROSECUTION CASE 

4. The facts alleged by the Crown are that on the afternoon of Monday 10th July, 2017, 

sometime after 12:00 p.m., the deceased (Levardo Sherman Deveaux) and the appellant 

(Dino Shawn Smith) left Fowler Street in vehicle driven by the deceased. While in the 

vehicle the appellant shot the Deceased in the back. The deceased then begged the 

appellant to take him to the hospital. The appellant got in the driver’s seat of the vehicle 

and proceeded to go on detour to pick up female friend, with whom he concocted story as it 

relates to the events surrounding the shooting of the deceased.  
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5. The appellant then proceeded to the hospital and once he arrived at the hospital the 

deceased got out of the vehicle and the appellant left. While in the hospital, being prepped 

for surgery, the sister of the deceased Shantique Miller went to see him. She went to the 

back into the trauma unit where she saw her brother connected to four drips. She noticed 

that he was sweating profusely and that he had on an oxygen mask. She asked her brother 

what happened to him, and he was groaning in pain, so she had to lean over him, so she 

could hear him. He told her that Dino from the Big Yard pulled the trigger on him. She 

asked him to repeat what he said, and he said “Dino Dino”. Before the doctor rushed him to 

surgery, Levardo asked his sister to pray with him, because he didn’t think he was going to 

make it out of surgery. While in surgery, Levardo Sherman Deveaux succumbed to his 

injuries.  An investigation commenced and the appellant was subsequently charged with 

Murder of the deceased. 

6. The prosecution relied on the evidence of Ms. Miller as dying declaration as evidence in 

support of the charge. The prosecution also relied on what they say was a lie told by the 

appellant as to how the deceased came about being shot. 

DEFENCE CASE 

7. The case for the defence was that the deceased and the appellant were friends, and that on 

the day in question the appellant was asked by the deceased to go with him to Dorsette 

Alley to assist him in selling a firearm to another person by the name of “Georgie” who 

lived in Dorsette Alley. The appellant and the deceased left together to do this and that the 

deceased drove as they left Fowler Street to go to Dorsette Alley and the appellant was 

along with him in the front passenger seat. 

8. On arriving at Dorsette Alley, Georgie got into the back passenger seat located behind the 

driver seat and the deceased gave the firearm to Georgie who examined it for the purpose 

of buying it. Whilst doing so a single shot went off apparently by accident going through 

the driver seat and hitting the deceased. Georgie then left with the firearm and the appellant 

then drove the deceased back to Fowler Street to get assistance from Keora Carey and then 

took the deceased to the Princess Margaret Hospital where he later died of his injuries. 

SUBMISSIONS 

GROUND 1: The Learned Judge erred in law by failing to put to the jury the 

circumstances of the shooting and how it impacted upon whether the key witness for 

the prosecution Shantique Miller’s evidence of dying declaration could be relied 

upon. 

GROUND 2: The Learned Judge erred in law by failing to give Turnbull direction 

on identification at all. 
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9. Mr. Cash submitted that in as much as the Crown was relying on a dying declaration to 

establish that the appellant was the shooter it was important that an assessment was done of 

the circumstances of the shooting. Counsel submitted that the learned judge should have 

assisted the jury with how to review the circumstances of the shooting so as to determine 

whether identification made by the deceased as to who shot him was reliable. In essence 

Mr. Cash’s submission was that a Turnbull Direction was necessary in the circumstances 

of the case. As such he argued grounds 1 and 2 together. 

10. Counsel submitted that although the evidence is this case was manifestly clear that the 

deceased died as result of single gunshot to the back, the learned judge did not at all 

address the possibility that as result of the factual circumstances that the deceased may not 

have seen who would have shot him. 

11. In support Mr. Cash referred to the evidence of Paul Adderley, crime scene investigations 

officer, who took photographs of a vehicle that was said to be the vehicle that the deceased 

and the appellant drove on 10 July, 2017. The photos of the interior of the vehicle showed 

hole to the back of the front driver seat and hole to the front of the front driver seat. The 

hole in the front was lower than the hole in the back. Mr. Adderley’s evidence was that 

these two holes were through and through. 

12. Counsel pointed out that Dr. Sands having been shown the photos of Mr. Adderley 

accepted the possibility in her opinion as an expert forensic pathologist that based on her 

autopsy examination that the deceased could have been shot in the back whilst seated in the 

driver seat that was pictured. In support Mr. Cash extracted the relevant portion of Dr. 

Sands’ evidence as follows: 

“The cause of death is determined was gunshot wound to the 

back. The second page of the report under the heading 

pathologic diagnosis. which is fancy for what we found at the 

time relating to the cause of death. So these are the findings 

related to the cause of death. Again, it was gunshot wound to 

the back. What’s listed related to the gunshot wound is A) the 

entrance. The entrance for this gunshot wound was the right 

side of his back. It was no evidence of close range discharge on 

the surrounding skin. B) would be wound path. This is the path 

that the bullet took through the body and it went through the 

skin, it went through the soft tissue of the back, the right side 

of the diaphragm in the back. Right posterior hemi— 

diaphragm. Right side of the diaphragm. The diaphragm is the 

muscle between the chest and the abdomen. It went through 

the upper lobe of the right kidney. The anterior vena cava, 

which is large blood vessel that takes blood back to the heart. 
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It’s in the abdomen. The bowel mesentery is the fat and blood 

vessels that supply in the intestines. It went through the 

pancreas, the duodenum. The duodenum is part of the small 

intestine, it comes from the stomach and exited the right side of 

the abdomen. No bullet fragments were recovered, which 

means there was an entrance and an exit.The direction was 

back to front, right to left, and downward. That means that the 

entrance was in the back, it exited in the front, so it travel back 

to front in the body. The right to left means that the entrance 

was more to the right than the exit. So it’s going right to left 

and downward means that the exit was lower or below or 

lower than the entrance with relation to the top of the head exit 

was downward. 

On this page it's also an opinion, which is just statement that 

summarizes that this 24-year old male, Levardo Sherman 

Deveaux, died of gunshot wound to the back which injured 

tissue disruption and bleeding, the right kidney, the anterior 

vena cava, which is major blood vessel in the body, which 

caused bleeding into the abdominal cavity. He did surgical 

intervention, but he did not recover from these injuries”. 

13. Mr. Cash submitted that there was sufficient evidence that the deceased was shot to the 

back. As result he contended that the jury ought to have been warned and cautioned to 

scrutinize carefully the evidence of the dying declaration. He noted that the learned trial 

judge did not give this warning and did not address at all the possibility that the deceased 

did not see his shooter and was mistaken as to who fired the shot. 

14. In support of his submission Mr. Cash cited the case of Dwayne Kelly v Regina SCCrApp 

No 250 of 2015. In that case Philario Simmons was shot twice in the back while in the area 

of Meadow Lane off East Street. He asked them to call an ambulance for him because he 

did not want to die. He was asked who had shot him and replied ‘Rummy from Palm Beach 

Street’. The appellant was known as ‘Rummy’. The appellant was charged with the murder 

of Philario Simmons. He was found guilty by jury after trial and sentenced to 37 years 

imprisonment. He appealed his conviction and sentence.  

15. On appeal this Court allowed the appeal holding that there was no evidence that the 

deceased ever saw who shot him. In delivering the decision of the Court Sir Hartman 

Longley P., observed as follows: 

“18. …The evidence is that the deceased was shot twice in his 

back and when the witnesses came on the scene to talk to 
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him he was lying on his stomach, although one witness 

said she saw him trying to run before he fell. 

19.  A proper direction would have been to tell the jury that 

they ought to have rejected the evidence of the purported 

dying declaration since there was no evidence that the 

deceased saw who shot him”. 

16. Mr. Archer in response submitted that the facts in the instant case are distinguishable from 

those in Kelly’s case. Firstly, he notes that the incident in Kelly, occurred at nighttime; in 

the instant case, the incident occurred in daylight. Secondly, in Kelly, the appellant and the 

deceased did not travel to the locus together, in the instant case, the appellant and the 

deceased travelled to the locus together in the same vehicle and left the locus together in 

the same vehicle. Thirdly, in Kelly, there was known animosity between the appellant and 

the deceased, in the instant case, no evidence of any animosity between the appellant and 

the deceased was advanced. In fact, the appellant indicated, at page 557 line 12 of the 

transcript, that he and the deceased “have been friends since 2006.” Finally, the appellant, 

in Kelly, denied being at the locus when the deceased was shot, in the instant case, the 

appellant admitted to being at the locus when the deceased was shot and admitted to lying 

about the circumstances of the shooting when he gave his friend Keno an alternative 

version of the events. 

17. In my view the evidence clearly indicates that the deceased was shot by a person sitting in 

the back passenger seat immediately behind the driver’s seat. In the confines of a vehicle it 

is unrealistic to think that the deceased would not know who was seated behind him. The 

undisputed evidence was that the deceased and the appellant were known to each other and 

had driven together in the car and according to the evidence given were still in the car 

together when the shooting took place. In these circumstances I don’t accept that the failure 

to give a Turnbull Direction could have any significance to this case. See R v Turnbull 

and Others [1976] 3 All ER 54. 

18. The case for the appellant was that he was not the person seated behind the deceased nor 

was he the person who fired the shot. His evidence was that it was a person called Georgie 

who was examining a gun which had been handed to him by the deceased when it 

accidently went off. In these circumstances if the appellant’s version was to be accepted it 

would mean that the deceased was either mistaken or lying when he identified the appellant 

as the shooter. 

19. The Turnbull Directions are geared towards ensuring that the circumstances of a purported 

identification are reviewed to ensure that there has been no mistake in the identification. 

The physical evidence in this case clearly indicates that whoever shot the deceased was 

sitting behind him. It follows that the relevant question was whether the deceased would 

have known the identity of who was sitting behind him. The normal Turnbull directions 
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would have no relevance in the circumstances as on the position taken by both the Crown 

and the appellant the deceased ought to have been fully aware of who was behind him in 

the car.  

20. It is also significant that at no time during the trial did the appellant raise the issue as to 

whether the deceased was able to see his shooter. The appellant’s position was that it was 

Georgie who did the shooting and in considering the circumstances relative to that shooting 

as the appellant described them the deceased would have been aware of who shot him. It 

follows that the issue of mistaken identity was not raised as an issue but rather that of 

credibility. 

21. The focus of both parties in their review of the circumstances of the shooting was geared 

mainly to whether those circumstances reflected an accidental as opposed to an intentional 

shooting. Understandably that was also the focus of the learned Judge in her directions to 

the jury.  

22. In these circumstances I am of the view that there is no merit in either ground one or two 

and I would therefore dismiss both grounds. 

GROUND 3: The Learned Trial judge erred by failing to put direct the jury at all on the 

issue of joint enterprise. 

23. During the course of the trial the information was amended with leave of the court to say 

that the appellant was concerned with another in the commission of the murder of the 

deceased. In directing the Jury on this issue the learned judge said the following:- 

“The prosecution changed their indictment as this defendant 

was re-arraigned before you. They added the words, being 

concerned together, to the Indictment. It is their case, they say 

that this accused man, was acting in concert with another 

individual, and caused the death of Levardo. You will have to 

consider, as I told you, whether this accused man had the 

specific intention to kill, and so the indictment was amended to 

read; Dino Shawn Smith, 10th July, 2017, at New Providence, 

while being concerned with another, did murder Levardo 

Sherman—Deveaux, and that application occurred on the 26th 

of March, 2018, that was reread to the defendant on that date. 

He pleaded not guilty to the same charge sheet”. 

24. Mr. Cash submitted that the learned Judge erred in not giving the jury any directions 

relative to joint enterprise in accordance with the case of Jogee and Ruddock [2013] 

EWCA Crim 1433. What she did say was the following:- 
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“If you accept, Madam Foreman, and Ladies and Gentlemen 

of the jury, that there cannot be any intention to kill, and that 

there is sudden mischance; Georgie is examining the gun. He is 

shaking it. It went off, and then it killed the deceased man. 

Was the accused man concerned? You remember they changed 

the charge to, being concerned together. Was the accused man 

concerned in what Georgie did? Do you accept these two 

persons were acting in concert, or it was the accused man, who 

shaked the gun, and it accidentally went off?” 

25. In response Mr. Archer submitted that while the learned trial Judge did not direct the jury 

on the law of joint enterprise, no injustice was suffered by the appellant as the 

prosecution’s case at trial was that the appellant was the principal participant in the joint 

enterprise and in fact he was the shooter. He argued that a direction on the law of joint 

enterprise would have benefited the secondary participant and the lack of said direction had 

no impact on the jury’s ability to return safe and satisfactory verdict.  

26. In my view Mr. Archer’s submission does not reflect an appreciation of the true import of 

joint enterprise and the totality of the evidence in this case. The criminal law generally only 

holds offenders liable for their own actions but, under the doctrine of joint enterprise, a 

person may be found guilty for another person's crime. Simple association or accidental 

presence during a crime is insufficient for a charge under joint enterprise. The prosecution 

must prove that the defendant intentionally assisted or encouraged the person to commit the 

act. 

27. The evidence from the appellant at trial was that a third person one Georgie was also in the 

vehicle and was infact the shooter. In my view it was therefore necessary for the learned 

judge to direct the jury as to the various options available to them as they considered the 

evidence and the fact that the Crown was alleging a joint enterprise to commit murder. On 

the evidence it was possible for the jury to find that Georgie was the shooter but not 

accidently as alleged by the appellant and they would then have to decide what the 

implications were for the appellant in those circumstances. The trial Judge was obligated to 

assist them with that decision by providing the appropriate directions. This she clearly did 

not do. 

28. In these circumstances I cannot be certain that the non-direction by the trial judge with 

respect to joint enterprise had no implications for the safety of the verdict. However, I will 

return to that issue when I deal with ground 5. 
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GROUND 4: The learned trial judge erred in law by mischaracterizing lies on the part of 

the accused. 

29. Mr. Cash acknowledged that this was case in which Lucas direction on lies ought to have 

been given, as the defendant admitted that he initially lied about the circumstances of the 

shooting of the deceased. His initial story was that some guys in a black car had shot the 

deceased. However, he later indicated that he had said that to protect Georgie who had 

accidently shot the deceased. Mr. Cash contended that the learned judge erred when she 

went on to call other aspects of the evidence potential lies when there was no basis in law 

for instructing the jury that these were lies. 

30. Counsel submitted that these items identified by the learned judge were merely 

inconsistencies and ought to be treated as such. He opined that when these inconsistencies 

were characterized as lies it was misleading and had the effect of unfairly bolstering the 

case for the prosecution, as the prosecution’s case was based only on the dying declaration 

and lies by the accused. 

31. In the learned judge’s summation at page 767 she gave the Lucas direction on lies. 

However, at page 768-769 she said that the following were lies but Mr. Cash contends that 

they were merely inconsistencies between the account of the accused and the account of 

other witnesses. These were seen in the summation where the learned judge stated as 

follows:- 

“The lies allegedly told by the defendant Dino Shawn Smith 

are: one, in accordance with the record of interview, that 

Georgie shook the firearm and it discharged. Again, if you 

accept the evidence of ASP Mitchell, deliberate action was 

required, to chamber the round and pull the trigger, thus 

discharging the weapon. 

Two, that he never saw Keora in Sands Lane near Princess 

Margaret Hospital. That would have to be, if you accept 

Keora’s evidence that she went to the Accused on Sands Lane, 

near Princess Margaret Hospital. That was where she got the 

identification of the deceased man. 

Three, he instructed Keora and Keno to tell lie, relative to how 

the incident occurred, and to make up story that the events 

occurred on Fowler Street. In relation to Keora, she said the 

account came from the accused man and the Deceased. In 

relation to Keno, he said the account came from the accused 

man. The accused man is saying in relation to Keora, he never 
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spoke to her. If you believe Keora in this regard, that would be 

lie. 

Four, that he never told Keora anything in relation to this 

incident. He never provided her any such story to give to the 

police. When Keora said that he had given her story, his 

answer at question number 24 in the Record of Interview was, 

on the 14th July, 2017 me and Keora never spoke. I recall 

Vardo talking to her. Sorry, that would be the tenth”. 

32. Mr. Archer submitted that the learned Judge did not mischaracterize any lies on the part of 

the appellant and properly directed the jury on the lies told by the appellant in accordance 

with R v. Lucas 1981 QB 720, where the Court determined that Lucas Direction is 

comprised of the following: 

a) The judge must direct the jury that the lie must be 

deliberate; 

b) The judge must direct the jury that the lie must relate to 

material issue; 

c) The judge must direct the jury that the motive for the lie 

must be realization of guilt and fear of the truth, reminding 

the jury that people sometimes lie for reasons other than 

guilt, e.g., in an attempt to bolster up just cause, or out of 

shame or out of wish to conceal disgraceful behavior from 

one’s family; 

d) The judge must direct the jury that the statement must be 

clearly shown to be a lie either by admission or by evidence 

from an independent witness.  

33. According to Mr. Archer having regard to item (d) above, in each of the instances outlined 

by the judge she balanced the evidence of the appellant against the evidence of an 

independent witness, whereby in each instance, only one of the statements could be true.  

He argued that the learned trial Judge, having advised the jury that they could accept or 

reject any witness’ evidence as a whole or in part, directed the jury that if they accepted the 

evidence of the independent witness as true, then they must conclude the evidence of the 

appellant to be untrue. 

34. It is clear that there was only one admitted lie in this matter as acknowledged by Mr. Cash. 

However, Mr. Archer seeks to rely on the fact the persons whose evidence went contrary to 

that of the appellant were independent witnesses. This he contended was consistent with 



14 
 

the fourth principle set out in the case of Lucas. However, the principles in Lucas must be 

seen in their proper context and a review of that case is instructive. 

35. In Lucas, the appellant was tried on a count charging an offence in respect of which 

evidence implicating her was given by an accomplice. The appellant gave evidence which 

was challenged as being lies. The jury was warned of the dangers of convicting on the 

accomplice’s uncorroborated evidence and was directed in terms which suggested that lies 

told by the appellant in court could be considered as corroborative of the accomplice’s 

evidence. It is with this background that the principles set out in Lucas must be considered. 

36. Lord Lane, CJ addressing the directions given by the trial judge observed as follows: 

“We accept that the words used in the context in which they 

were, were probably taken by the' jury as direction that lies 

told by the defendant in the witness box could be considered as 

corroborative of an accomplice’s evidence and we approach 

the case on that footing. 

The fact that the jury may feel sure that the accomplice’ 

evidence is to be preferred to that of the defendant and that the 

defendant accordingly must have been lying in the witness box 

is not of itself something which can be' treated by the jury as 

corroboration of the accomplice’s evidence. It is only if the 

accomplice’s evidence is believed that there is any necessity to 

look for corroboration of it. 

 … 

To be capable of amounting to corroboration the lie told out of 

court must first of all be deliberate. Secondly it must relate to a 

material issue. Thirdly the motive for the lie must be 

realisation of guilt and fear of the truth. The jury should in 

appropriate cases be reminded that people sometimes lie, for 

example, in an attempt to bolster up just cause, or out of shame 

or out of wish to conceal disgraceful behaviour from their 

family. Fourthly the statement must be clearly shown to be lie 

by evidence other than that of the accomplice who is to be 

corroborated, that is to say by admission or by evidence from 

an independent witness”.  [Emphasis added] 

37. The issue of the application of the principles relative to Lucas Directions has been well 

traversed in this jurisdiction and its import is seen from a number of well-known 

authorities. In the case of Donna Vasyli v Regina SCCrApp. No. 255 of 2015 Dame Anita 

Allen, P observed as follows:- 
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“46. An appropriate starting point relative to lies by the accused 

is the case of R v Lucas [1981] QB 720 where Lord Lane 

CJ stated:  

“To be capable of amounting to corroboration 

the lie told out of court must first of all be 

deliberate. Secondly it must relate to a material 

issue. Thirdly the motive for the lie must be a 

realization of guilt and a fear of the truth. The 

jury should in appropriate cases be reminded 

that people sometimes lie, for example, in an 

attempt to bolster up a just cause, or out of 

shame or out of a wish to conceal disgraceful 

behaviour from their family. Fourthly the 

statement must be clearly shown to be a lie by 

evidence other than that of the accomplice who 

is to be corroborated, that is to say by 

admission or by evidence from an independent 

witness.”  

38. In Devron Patterson v R SCCrApp. No. 213 of 2014 this Court (differently constituted) 

cited with approval the statement of Kennedy, LJ in R v Burge and Pegg (1996) 1 Cr App 

Rep 163: 

"As there seems to be at the moment a tendency in one appeal 

after another to assert that there has been no direction, or an 

inadequate direction, as to lies, it may be helpful if we conclude 

by summarising the circumstances in which, in our judgment, 

a Lucas direction is usually required. There are four such 

circumstances but they may overlap:  

1. Where the defense relies on an alibi.  

2. Where the judge considers it desirable or necessary to 

suggest that the jury should look for support or 

corroboration of one piece of evidence from other evidence 

in the case, and amongst that other evidence draws 

attention to lies told, or allegedly told, by the defendant.  

3.  Where the prosecution seek to show that something said, 

either in our out of the court, in relation to a separate and 

distinct issue was a lie, and to rely on that lie as evidence of 

guilt in relation to the charge which is sought to be proved.  
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4. Where although the prosecution have not adopted the 

approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that the 

jury may do so.”  

39. The circumstances where a Lucas direction should be given were also addressed in the 

decision of the Court of Appeal of Jamaica in R v Vassell (Courtney) (2001) 62 WIR 258. 

In that case the court, after reviewing the cases, said: 

“These cases establish that the underpinning for the 

requirement of the Lucas direction is a dependence by the 

Crown, for proof of its case, on the lies told by the defendant. 

In our judgment, the direction would not be required where 

the lies are only relied upon by the Crown merely to attack the 

credibility of the defendant.” 

40. In Burge and Pegg it was determined that a Lucas direction:  

“…was not required to be given in every case in which a 

defendant had given evidence, even if the jury might conclude 

that some of that evidence might have contained lies. The 

warning should only be given where there was a danger that 

the jury might regard their conclusion that the defendant had 

lied as probative of guilt of the offence which they were 

considering.” 

The Court went on to observe that:  

“If a Lucas direction is given where there is no need for such a 

direction (as in the normal case where there is a straight 

conflict of evidence), it will add complexity and do more harm 

than good.” 

41. In the case of Regina v Murray (Robert) [2016] 4 WLR 142 the court observed that: 

“19.  If it is however appropriate to give a Lucas direction, the 

Court of Appeal noted in R v Burge[1996] 1Cr App R163, 

174, that it should be tailored to the circumstances of the 

case, but it would normally be sufficient to make two 

basic points: 

“1. that the lie must be admitted or proved beyond 

reasonable doubt, and;  
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 2. that the mere fact that the defendant lied is not in 

itself evidence of guilt since defendants may lie for 

innocent reasons, so only if the jury is sure that the 

defendant did not lie for an innocent reason can a lie 

support the prosecution case.” 

42. It is clear that what began as directions in Lucas to assist the jury with understanding how 

the lies of a defendant could constitute corroboration to an accomplice’s evidence has been 

expanded to apply to evidence supporting the Crown’s case generally. The four principles 

set out in Burge and Pegg and approved by this Court on a number of occasions represent 

a refinement of the principles to allow for the general usage in criminal trials. It is clearly 

not limited to those cases involving the evidence of an accused which conflicts with an 

accomplice’s evidence.  

43. Those four principles indicated by the Court in Burge and Pegg as seen earlier were as 

follows: 

“1. Where the defense relies on an alibi.  

2. Where the judge considers it desirable or necessary to 

suggest that the jury should look for support or 

corroboration of one piece of evidence from other evidence 

in the case, and amongst that other evidence draws attention 

to lies told, or allegedly told, by the defendant.  

3. Where the prosecution seek to show that something said, 

either in or out of the court, in relation to a separate and 

distinct issue was a lie, and to rely on that lie as evidence of 

guilt in relation to the charge which is sought to be proved.  

4. Where although the prosecution have not adopted the 

approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that the jury 

may do so.” [Emphasis added] 

44. It is clear that where the defendant admits to having told lies there is no difficulty and the 

only question would be whether there is a dependence by the Crown, for proof of its case, 

on the lies told by the defendant. If the judge is satisfied that the crown intends to rely on 

those lies as proof of guilt or he reasonably envisages that there is a real danger that the 

jury may do so he ought to give the Lucas Direction. 

45. It is important to note however, that it is not only where lies have been admitted that the 

Judge must give the Lucas Directions. It appears that it also applies where there are lies 

“allegedly told” and “where the prosecution seek to show that something said either in 
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or out of the court, in relation to a separate and distinct issue was a lie, and to rely on 

that lie as evidence of guilt in relation to the charge which is sought to be proved”. As 

noted in Vassell however, the direction would not be required where the lies are only relied 

upon by the Crown merely to attack the credibility of the defendant. 

46. In Murray the Court observed as follows:- 

“10. In R v Burge [1996] 1Cr App R163, 172 the Court of 

Appeal (Kennedy LJ, Curtis and Buxton JJ) emphasised 

that “a Lucas direction is not required in every case in 

which a defendant gives evidence, even if he gives 

evidence about a number of matters, and the jury may 

conclude in relation to some matters at least that he has 

been telling lies”. 

11.  The court then went on to explain what were appropriate 

cases for a Lucas direction: 

“The warning is only required if there is a danger 

that they [ie the jury] may regard that conclusion 

as probative of his guilt of the offence which they 

are considering. In R v Goodway (1994) 98Cr App 

R11 this court cited, with approval, the New 

Zealand case of Dehar [1969] NZLR 763, in which 

the court said: ‘How far a direction is necessary 

will depend upon circumstances. There may be 

cases … where the rejection of the explanation 

given by the accused almost necessarily leaves the 

jury with no choice but to convict as a matter of 

logic’.” 

47. The Court in Murray referring to the four circumstances identified in Burge and Pegg in 

which a Lucas Direction is usually required observed as follows:- 

“15.     It should be stressed that these are circumstances where a 

Lucas direction is usually required and such a direction is 

not invariably required: see R v Harron [1996] 2Cr App 

R457, 462. 

16.  While bearing all of this useful guidance in mind, the 

Court of Appeal explained in R v Middleton, at para 23: 

“when, at trial, the question arises, should a 

Lucas direction be given or should it not, it 
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will usually be more useful to analyse the 

question in the context of the individual case 

by examining the principles rather than by 

laboriously trawling through hosts of reported 

and unreported cases and learned 

commentaries.” 

48. In the present case it seems to me that the first of the four lies allegedly told i.e. that 

Georgie shook the firearm and it discharged was clearly material to the question as to 

whether the shooting was accidental or intentional. The Crown’s case was that the shooting 

was done intentionally and the appellant was asserting that it was an accident. This was a 

situation where if the jury found “beyond a reasonable doubt” that he lied it could and 

probably would lead to his conviction. As such a Lucas Direction was in my view 

required. 

49. With reference to the other three alleged lies it was the Crown’s position that those were 

told deliberately to attempt to cover up the actions of the accused man, on the day in 

question. In my view although these related to issues of credibility, having regard to the 

position taken by the Crown, the jury if they found them to be lies might have been 

inclined to rely on those lies as evidence of guilt in relation to the charge which the Crown 

sought to prove. As such the judge was not wrong to give a Lucas Direction. I would 

dismiss this ground of appeal. 

GROUND 5: That in all the circumstances the conviction is unsafe and unsatisfactory 

50. An issue which was a cause for concern with respect to the safety of the conviction related 

to the question as to whether the learned trial judge erred in leaving the alternative verdict 

of manslaughter to the jury having regard to the evidence led in the court below. The 

learned Judge in her summation to the Jury elected to leave the alternate charge of 

manslaughter to the jury. The usual complaint by appellants is that a judge failed to leave 

an alternate charge of murder to the jury. However, there have been instances where a 

complaint is made that in leaving the alternate charge of manslaughter to the Jury an 

appellant has been deprived of an opportunity for an acquittal. 

51. In the case of R v Barre [2016] EWCA Crim 216, the Court of Appeal Criminal Division 

provided a helpful ruling in relation to the question when an alternative count should be left 

for the consideration of the jury. The court noted that the following four principles could be 

distilled from the authorities, most recently Coutts [2006] 1 WLR 2154 and Foster [2008] 

1 WLR 1615, on when a judge should leave an alternative offence to the jury:  

(1) The public interest in the administration of justice would be 

best served by a judge leaving to the jury any obvious 
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alternative offence to the offence charged. The tactical 

wishes of trial counsel on either side were immaterial. 

(2) Not every alternative verdict must be left to the jury: if it 

would be unfair, disproportionate, trivial or might lead to a 

compromise verdict not reflecting the real issues. The 

alternative should be obviously raised by the evidence and 

should reflect a view which the jury could reasonably come 

to; that is, where it arose as a viable issue on a reasonable 

view of the evidence.  

(3) The question was fact specific, and the trial judge’s feel of 

the case was important. 

(4) Where an alternative was not left erroneously, the question 

before the Court of Appeal remained whether the safety of 

the conviction was undermined. [Emphasis added] 

52. Another case of significance is that of Regina v M [2019] EWCA Crim 1094. That was an 

appeal, brought with the leave of the single judge, against the appellant's conviction for 

wounding with intent to do grievous bodily harm, contrary to section 18 of the Offences 

against the Person Act 1861. The victim "A" was stabbed three times with a kitchen knife.  

He sustained very serious and life-threatening injuries.  He was flown by helicopter to the 

Royal London Hospital.  He was found to have sustained two deep stab wounds to the right 

side of his chest and one superficial stab wound to the left side. 

53. The appellant was tried in the Crown Court at Wood Green in February 2019.  There were 

three counts on the indictment.  Count 1 charged the appellant with attempted murder.  On 

this count the jury could not agree and were discharged from reaching a verdict.  The 

prosecution then offered no further evidence.  Count 2, which was an alternative to count 1, 

charged wounding with intent, on which the appellant was convicted unanimously by the 

jury on 27th February 2019.  Count 3 charged having an article with a blade or point in a 

public place, contrary to section 139 of the Criminal Justice Act 1988.  The appellant had 

pleaded guilty to that count at the beginning of the trial.  

54. The appellant sought leave to appeal against conviction on two grounds.  The first ground 

was that the judge was wrong to allow evidence to be adduced of two previous incidents 

relating to knives.  The second ground was that the judge was wrong not to add a further 

alternative to the indictment, which would have enabled the jury to find the appellant guilty 

of unlawful wounding, contrary to section 20 of the 1861 Act, and to direct the jury 

accordingly.  That is the ground on which the single judge granted leave to appeal. 

55. The Court in dealing with the Appeal had these helpful comments:- 
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“21. We deal first with the issue on which leave to appeal has 

been given: whether the judge should have left section 20 

to the jury as an alternative count. It was common ground 

between counsel at the trial that the law is correctly stated 

in Blackstone's Criminal Practice 2019 at paragraph D-

19.58 as follows: 

"Judge's Discretion in Directing Jury as to Alternative 

Offences 

The judge in summing-up is not obliged to direct the jury 

about the option of finding the accused guilty of an 

alternative offence, even if that option is available to them 

as a matter of law. If, however, the possibility that the 

accused is guilty only of a lesser offence has been obviously 

raised by the evidence, the judge should, in the interests of 

justice, leave the alternative to the jury. This is the case 

even if neither prosecution nor defence counsel wishes the 

alternative offence to be left to the jury: (Coutts [2006] 4 

All ER 353, followed in Brown [2014] EWCA Crim 2176, 

but see Brown [2011] EWCA Crim 1606). It is important 

for the court to leave an alternative which does not require 

proof of specific intent where such intent was required for 

the charge on the indictment: (Hodson [2009] EWCA 

Crim 1590; Foster [2009] EWCA Crim 2214; Johnson 

[2013] EWCA Crim 2001). The court should not take the 

initiative to add an alternative charge after the accused 

has given evidence: (B(JJ) [2012] EWCA Crim 1440)." 

22. We would accept this as an accurate statement, although it 

would be preferable to regard the decision whether to leave 

an alternative offence as calling for an exercise of 

judgment, rather than an exercise of discretion. It is, 

however, the kind of decision which requires a number of 

matters to be taken into account and on which there is 

often no single right answer. Relevant matters will include: 

the evidence which has been given, or, if the question is 

whether to add a count at an early stage of the trial, which 

it can reasonably be anticipated may be given; whether 

leaving the alternative offence is likely to assist the jury on 

the one hand, or unnecessarily complicate a simple case on 

the other; and whether introducing a possible new offence 
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can be done without unfairness to the defendant. This court 

will not interfere with a judge's exercise of such a 

judgment, unless it is clearly wrong. As Lord Bingham 

explained in Coutts [2006] UKHL 39, [2006] 1 WLR 2154 

at [23], the critical question will often be whether the 

alternative verdict is one which is obviously raised by the 

evidence: 

"The public interest in the administration of 

justice is, in my opinion, best served if in any 

trial on indictment the trial judge leaves to the 

jury, subject to any appropriate caution or 

warning, but irrespective of the wishes of trial 

counsel, any obvious alternative offence which 

there is evidence to support. … I would also 

confine the rule to alternative verdicts obviously 

raised by the evidence: by that I refer to 

alternatives which should suggest themselves to 

the mind of any ordinarily knowledgeable and 

alert criminal judge …" 

23. This court summarised the effect of Coutts and other 

authorities in Barre [2016] EWCA Crim 216. Gross LJ, 

giving the judgment of the court, said at [22]: 

"The law in this area has been considered in a 

number of authorities, most recently R v Coutts 

[2006] UKHL 39, [2006] 1 WLR 2154 … and R v 

Foster [2007] EWCA Crim 2869, [2008] 1 WLR 

1615, a decision in four conjoined appeals heard 

by a five-member Court of Appeal. For present 

purposes the following summary may be distilled 

based on these decisions and others there 

referred to together with the discussion in 

Archbold at paragraphs 4-532 and following: 

1. The public interest in the administration of 

justice will be best served by a judge leaving 

to the jury any obvious alternative offence to 

the offence charged. The actual wishes of trial 

counsel on either side are immaterial. As 

observed by Lord Bingham in Coutts: 
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'A defendant may, quite reasonably from his 

point of view, choose to roll the dice. But the 

interests of society should not depend on such 

a contingency.' 

2. Not every alternative verdict must be left to 

the jury. Plainly there is no such requirement 

if it would be unfair to the defendant to do so. 

Likewise, there is a 'proportionality 

consideration': Foster at [61]. The alternative 

need not be left where it would be trivial, 

insubstantial or where any possible 

compromise verdict could not reflect the real 

issues in the case (ibid). The requirements to 

leave an alternative verdict arises where it is 

'obviously' raised by the evidence. It is one to 

which 'a jury could reasonably come' or, put 

another way, 'where it arises as a viable issue 

on a reasonable view of the evidence': Foster 

at [54]; Coutts at [85]. 

3. Subject to the above framework, whether in 

any individual case an alternative verdict 

must be left to the jury is necessarily fact 

specific. In this context, the trial judge will 

have 'the feel of the case' which this court 

lacks: Foster at [61].  

4. Where an alternative verdict is erroneously 

not left to the jury, on an appeal to the court 

the question remains as to whether the safety 

of the conviction is undermined: Foster (loc 

cit)." 

24. Barre was a case of injuries, in that case fatal injuries, 

caused by a knife wound during a fight although, 

inevitably, there were a number of differences between the 

facts of that case and the facts of the present case. The 

issue was whether the judge ought to have left 

manslaughter to the jury as an alternative to murder. The 

court held that he was not obliged to do so. The principal 

reason for so holding was that the use of a knife with 
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"moderate force" (that being a technical expression in this 

context) in the chest area penetrating the deceased's body 

to the hilt of the weapon was itself indicative of an 

intention to cause at least really serious harm. In those 

circumstances the court concluded at [32]: 

"The upshot, in our judgment, is that an alternative 

verdict of manslaughter was not obviously raised on 

the evidence. It did not arise as a viable issue on a 

reasonable view of the evidence. In the 

circumstances, the judge did not err in declining to 

leave the alternative verdict to the jury. The most 

that can be said is that some judges might have left 

it but that falls short of establishing error on the 

part of this judge in this case." 

25. The recent case of R v Braithwaite [2019] EWCA Crim 597 

was also a case of a fatal stabbing where the question arose 

whether manslaughter should have been left to the jury. In 

fact, the judge did direct the jury that if the defendant 

deliberately stabbed the victim, without intending to kill or 

to cause really serious harm, but intending to cause some 

harm falling short of this, they should find him not guilty of 

murder but guilty of manslaughter. The defence contended, 

however, that the possibility of a conviction for 

manslaughter should also have been left to the jury on a 

different basis. This was unlawful act manslaughter which 

was said to arise because, even though the jury may not 

have been sure that the defendant had deliberately stabbed 

the victim who may therefore have been impaled on the 

knife in the course of a fight, the defendant was unlawfully 

in possession of and was brandishing a knife in 

circumstances where all sober and reasonable people would 

inevitably realise that there was a risk of some harm. 

26. The court rejected this argument. After citing what he had 

said in Barre, Gross LJ observed that this alternative 

version of manslaughter was remote from the real issues at 

the trial, which were primarily whether the stabbing was 

deliberate and, if so, whether it had been done in self-

defence. It was an artificial and unreal scenario which 

"emphatically does not arise obviously from the evidence". 
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27. Thus, we see that the authorities have consistently followed 

the approach suggested by Lord Bingham in Coutts and 

that the critical question is often whether the alternative 

offence is one which arises obviously from the evidence. 

The submissions 

28. For the appellant Mr. Jon Anders submits to us, as he 

submitted to the trial judge, that the appellant's evidence 

raised the possibility that he had acted recklessly in 

brandishing the knife and that there was a real danger that 

the jury had concluded that the appellant was responsible 

for causing the injuries, without being sure that he 

intended to do so, and had convicted him on that basis. He 

emphasised the appellant's youth and the unlikelihood (as 

he suggested) that the appellant would have wished to cause 

really serious harm to a stranger whom he did not know. 

29. For the prosecution, Mr. Will Noble submits that there was 

abundant evidence, including from independent witnesses, 

that the appellant walked towards the group, holding a 

knife, and that he stabbed A three times, in quick 

succession, in a manner which was clearly deliberate. It was 

a matter for the judge whether to leave section 20 as an 

alternative; and in circumstances where the section 18 

count was already an alternative to the primary case of 

attempted murder, it was unnecessary for him to do so. The 

verdict of the jury, convicting the appellant on count 2 and 

being unable to agree on the count of attempted murder, 

demonstrates that they rejected any possibility of lack of 

intent to cause serious harm. 

Analysis 

30. In our judgment there was in the circumstances of this case 

no realistic scope for the possibility that the appellant had 

stabbed A deliberately, but in doing so had not intended to 

cause him really serious bodily harm. The jury was indeed 

confronted with a stark choice. Either the appellant had 

stabbed A three times deliberately, in quick succession, 

with two of those stab wounds penetrating deeply; or it had 

all been an accident, in which the appellant had not meant 

to stab A at all. If the stabbing was deliberate, it was very 
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difficult to see how the appellant could not have had the 

intention necessary for a conviction under section 18. The 

deliberate and repeated stabbing spoke for itself. It was 

compelling evidence of an intention to cause really serious 

harm. 

31. On the other hand, if it was an accident in which the 

appellant had not intended to stab A at all, he was not 

guilty under section 18 or under section 20, and was 

entitled to be acquitted. As Mr. Anders has acknowledged, 

because the wound was not fatal, there was no room for any 

conviction of a lesser offence along the lines of the unlawful 

act manslaughter argument advanced in Braithwaite. 

32. This was not, therefore, a case where section 20 was an 

obvious alternative offence which there was evidence to 

support. It was not the appellant's evidence that he was 

guilty under section 20 because he had stabbed A, but had 

not intended to cause him serious harm. His evidence was 

that he was not guilty at all. He did not suggest that he had 

stabbed A deliberately, but said that he could not account 

for how the injuries had occurred. On a proper analysis, 

therefore, far from being an obvious alternative offence 

supported by evidence, a conviction under section 20 would 

have been an implausible outcome. 

33. That leaves the danger, highlighted in Coutts and other 

cases, which was summarised by Professor Hungerford-

Welch in his commentary on Barre in [2016] Crim LR 770, 

which Gross LJ cited in Braithwaite at [39]: 

"The real tension in such cases … arises from the 

possibility that the jury will decide that the 

defendant is not guilty of the offence on the 

indictment, but is guilty of 'something'. This in turn 

raises the risk that either the jury will convict him of 

the more serious offence to ensure he does not 

escape punishment altogether (which would clearly 

be unfair on the defendant), or else acquit him even 

though they … are sure that he is guilty of some 

criminality (thus leaving criminality unpunished)." 
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Mr. Anders also invoked that concern as being a factor in 

this case. 

34. While that may be a reasonable concern in some cases, it 

does not mean that a lesser alternative must be left to the 

jury in every case where it is a possibility, regardless of 

whether the alternative is one which is obviously raised by 

the evidence. We refer to what Lord Mance said in Coutts 

at [98] to [100], on which Mr. Anders relied: 

"98. However, in the limited number of previous cases 

in the United Kingdom, a different general 

approach has been taken in a context where an 

alternative verdict presents itself as possible. The 

approach has been (a) to recognise that there can 

be a real risk of the absence of a direction 

regarding the possibility of an intermediate 

alternative verdict influencing a jury to convict of 

the more serious charge laid by the Crown, out of 

reluctance to let the appellant 'get clean away with 

a complete acquittal, and (b) to seek to identify 

whether in the particular circumstances of the case 

that real risk actually arose: … The test involved 

in part (b) of this approach was advanced by Lord 

Ackner in R v Maxwell [1990] 1 WLR 401 at p.408 

in the following terms:  

'What is required in any particular case, where the 

judge fails to leave an alternative offence to the 

jury, is that the court, before interfering with the 

verdict, must be satisfied that the jury may have 

convicted out of a reluctance to see the defendant 

get clean away with what, on any view, was 

disgraceful conduct.'  

99. I am persuaded that this is an unworkable test to 

apply to a jury trial. There is no reliable means by 

which an appellate court can, on so particular a 

basis, measure whether or how a jury may react to 

an unnatural limitation of the choices put before it. 

One is entitled to assume that juries go about their 

task in the utmost good faith, but the concern is 
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with sub-conscious as well as conscious reactions. 

Like my noble and learned friends, I find 

persuasive the reasoning of Callinan J in Gilbert v 

The Queen (2000) 201 CLR 414, 441, para. 101, to 

the effect that, as a matter of human experience, a 

choice of decisions may be affected 'by the variety 

of choices offered, particularly when … a 

particular choice [is] not the only or inevitable 

choice'. (In the present case, the possibility that the 

decision not to leave manslaughter to the jury 

might conceivably play out against, rather than 

for, the appellant is also inherent in defence 

counsel's apparent remark to the appellant at the 

time about 'rolling the dice'.)  

100. Accordingly, in my view, where, as Lord Bingham 

has said, an obvious alternative verdict presents 

itself in respect of some more than trifling offence 

and can without injustice be left for the jury to 

consider, the judge should in fairness ensure that 

this is done, even if the alternative only arises on 

the defence case in circumstances where as a 

matter of law there should apart from that 

alternative be a complete acquittal." 

35. It is apparent that Lord Mance's conclusion on this point, 

consistent with that of Lord Bingham, was that the 

alternative offence should be left, when there was evidence 

to support it as an obvious alternative verdict. He did not, 

therefore, propound a different approach from that to 

which we have referred. 

36. It is and remains the case that it is for the trial judge to 

make a judgment. He (or she) will have a better feel for the 

case than this court will have. That judgment is whether, in 

any particular case, it is appropriate to include the 

possibility of a lesser alternative verdict. We see no reason 

to think that the judge was wrong to conclude that an 

alternative count was unnecessary in this case. We note, 

moreover, that the jury knew that the appellant had 

pleaded guilty to possessing the kitchen knife and that 

therefore there would be no question of him escaping 
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punishment altogether. We conclude, therefore, that the 

judge was entitled not to accede to the submission that 

section 20 should be left to the jury as a possible alternative 

verdict”. [Emphasis added] 

56. In the case of Krismar Espinosa v The Queen Criminal Appeal No. 8 of 2015 a case 

decided by the Court of Appeal of Belize the appellant complained that the learned trial 

judge erred in leaving the alternative verdict of manslaughter to the jury as this verdict did 

not arise given the way the case was presented in the court below. In rejecting the appeal 

the Court observed as follows:- 

“[118] Assuming that, the trial judge erred in leaving the issue 

of manslaughter to the jury, it caused no prejudice to 

the appellant, and should be no cause for an appeal. 

The practice is that, a trial judge will leave the issue of 

an alternative verdict to the jury where on the evidence, 

whether for the prosecution or for the defence, the issue 

arises, and whether or not the issue has been specifically 

raised by the defence. This has been stated in several 

case authorities such as: Norman Shaw v The Queen, 

Privy Council Civil Appeal No. 58 of 200 (from Belize); 

Warren v The State (Trinidad and Tobago) [1998] UK 

PC 48; Joseph Bullard v The Queen [1957] 3 WLR 656; 

and DPP v Bailey (Michael) 44 WIR 327. It is a right of 

the accused, or at least a matter in his favour that, the 

issue of an alternative verdict for a lesser and cognate 

offence be left to the jury where it arises on the 

evidence.  

[119]   In this case, there has been no evidence of factors such 

as excessive self defence, diminished responsibility and 

provocation, that would have raised the issue of 

manslaughter. Rather, the evidence of the nature of the 

injury that caused the death could be strong indication 

of an intention to kill. The jury decided that, there was 

no intention to kill; it was perhaps generous. It is no 

cause for complaint by the appellant. If prejudice was 

occasioned, it might have been against the Respondent, 

the Crown. The Crown has not appealed”. [Emphasis 

added] 
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57. In the present case the learned Judge at page 751 lines 2-6 of the transcript stated as 

follows: 

“I will tell you straight away that there is some evidence in this 

case, if you accept it, in relation to partial excuse, which could 

reduce to Murder to Manslaughter. Manslaughter, would be 

something that I will leave to you to consider”. [Emphasis 

added] 

It is to be noted that I have reviewed the summation of the learned judge and I was not able 

to find any indication that she at any time set out for the jury what aspect of the evidence 

gave rise to a partial excuse, which could reduce Murder to Manslaughter. 

58. The next reference to Manslaughter by the learned Judge then appears at page 759 lines 19-

29 as follows:- 

“Manslaughter. What is manslaughter? It is the unlawful 

killing without an intent to kill or to do grievous bodily harm. 

Anybody who is party to an attack, which involved unlawful 

killing, which results in death, is party to that killing. If you 

find that the defendant did not have specific intent to kill that 

individual, you may then go on to consider, if he caused the 

death of Levardo, but did not intend to kill him. If that is your 

finding, it would be finding of Manslaughter, which is killing 

without the requisite intent”. 

59. From the above direction it can be gleaned that the learned Judge was directing the jury 

that if they found that the appellant was “a party to an attack” but did not have the specific 

intent to cause death they could reach a verdict of Manslaughter. It is noted however, that 

she failed to indicate the aspect of the evidence, other than the appellant’s claim of accident 

which could logically lead to a conclusion that there was no intent to kill the deceased in 

this matter. 

60. In reviewing the evidence in this matter it was clear that the deceased was found with a 

single wound indicating that the bullet entered in his back and passed through his body and 

exited through his stomach. The evidence further showed that there was a bullet hole in the 

driver’s seat of the car indicating that the bullet passed through the back of the driver’s seat 

and then entered the body of the deceased. The shooting was done at very close range from 

a powerful weapon. 

61. The position of the Crown was that the aforesaid evidence clearly indicated an intention to 

kill. The reasonable inference being any reasonable person firing a bullet into the body of a 

person at such close range into a vital part of the body must necessarily have intended to 
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cause death. The appellant’s position at trial was that the gun was fired accidently by 

Georgie who had no intention to cause death or any kind of harm to the deceased. 

62. The evidence lead by the parties thus was geared towards the two diametrically opposed 

positions i.e. Murder or accident. It is true that in his closing address Mr. Cash sought to 

argue that even if the jury were satisfied that the appellant shot the deceased they still could 

not be sure that it was his intention to cause death. That however, is the general defence to 

Murder but does not explain how in the circumstances of this case the jury could 

reasonably find that he intentionally shot the deceased but not with the intent to kill him. 

63. This was a case in my view where on the evidence before the Court if the jury was not 

satisfied that the shooting was an accident the only reasonable conclusion was a finding of 

murder. The converse would obviously also apply as in the absence of a finding of murder 

the only other reasonable verdict was death by accident. In my view this was not a case 

where it could properly be said that the alternate offence of Manslaughter was raised by the 

evidence. 

64. The question which remains however is whether it can be said that the trial judge’s error in 

leaving the issue of manslaughter to the jury, caused prejudice to the appellant, which 

should be a cause for allowing this appeal. The resolution in my view rest in the answer to 

the question as to whether in the absence of the judge leaving Manslaughter to the jury, the 

jury would inevitably found him guilty of murder. If the answer is yes then it means that he 

has suffered no prejudice and his appeal should be dismissed.  If the answer is no then we 

cannot be certain that he has not been deprived of the opportunity for an acquittal 

65. In my view the physical evidence pointed towards the shooting being an intention to kill. 

However, that would have had to be measured against the fact that there was no motive for 

the killing and there was evidence given that the appellant took the Deceased to the 

hospital in an attempt to save his life. This later evidence was indicative of the fact that the 

shooting could have been accidental. The jury’s decision then may very well have been a 

compromise decision. There is a lurking possibility that the jury decided that the appellant 

was not guilty of the offence on the indictment, but was guilty of 'something'. The 

“something” could very well in their minds had its roots in the learned Judge’s reference to 

the unidentified evidence on which she put the alternate charge of Manslaughter for their 

consideration.  

66. In my view where there is evidence on which Manslaughter can be left to the jury a trial 

Judge has an obligation to do so. However, in doing so the Judge must assist the jury by 

identifying the evidence which the jury should consider to determine whether a verdict of 

Manslaughter is appropriate. In this case as noted earlier although the learned Judge stated 

categorically that “I will tell you straight away that there is some evidence in this case, if 

you accept it, in relation to partial excuse, which could reduce to Murder to 

Manslaughter” she unfortunately failed to point out to the jury what that evidence was. 
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67. The final point relates to ground 3 where I found that the judge erred in not giving the jury 

a proper direction on joint enterprise which was made necessary by the amendment to the 

charge sheet. In her limited direction on the issue of Manslaughter the learned judge stated 

that: 

“Anybody who is party to an attack, which involved unlawful 

killing, which results in death, is party to that killing. If you 

find that the defendant did not have specific intent to kill that 

individual, you may then go on to consider, if he caused the 

death of Levardo, but did not intend to kill him. If that is your 

finding, it would be finding of Manslaughter, which is killing 

without the requisite intent”. 

68. However, in the absence of a proper direction as to the principles of joint enterprise the 

jury could construe this direction to mean that the appellant was “a party” to the attack on 

the deceased and thus also “a party” to the killing, even if they were of the view that 

Georgie was the shooter. This would be a problem as there was no evidence of a plan or 

any form of joint action leading to the killing of the deceased. A joint attack did not arise 

on the Crown’s evidence nor on the evidence lead by the appellant. Any such finding 

would therefore be based on speculation. 

69. Having regard to the fact that we are not privy to the reasons for the jury’s decision I have 

doubts as to the safety of the conviction. There is a real possibility that the jury decided the 

case on the basis of joint responsibility. However, more importantly there was no evidence 

which gave rise to a charge of Manslaughter and the jury having found that the appellant 

was not guilty of Murder the only other option given to them was accident. Their finding of 

not guilty of murder then should have resulted in an acquittal. 

70. In these circumstances I would allow the appeal and quash the conviction and sentence. 

 

 

 

_________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

Delivered by the Honourable Madam Justice Crane-Scott, JA: 

71. I have had the privilege of reading in draft the Judgment prepared by my brother Evans JA. 

I agree with his analysis of the grounds and with his view that the appeal against the 
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appellant’s conviction for manslaughter should be allowed without the order for a retrial. I, 

however, offer the following observations in support of the Court’s decision on grounds 3 

and 5. 

72. The complaint on ground 3 was that in her summation to the jury the trial judge erred by 

failing to direct the jury at all on the issue of joint enterprise. The misdirection is relied on 

by the appellant (together with those in grounds 1, 2 and 4) to support his claim on ground 

5 that in all the circumstances, the jury’s verdict is unsafe or unsatisfactory. 

73. There is no dispute that the jury received no direction on joint enterprise liability from the 

judge. Indeed in his submissions before us, counsel for the Crown, Mr. Archer, conceded 

that a direction was not given. He, however, argued that no miscarriage of justice actually 

occurred as, in his view, the lack of a joint enterprise direction had no impact on the jury’s 

verdict which, he also urged (for purposes of ground 5) was safe and satisfactory. The 

thrust of the Crown’s submissions on joint enterprise liability and the impact of any 

misdirection on the safety of the verdict are set out respectively at paragraphs 14 and 20 of 

the Respondent’s written Submissions, the relevant portions of which are as follows: 

 

“14.…no injustice was suffered by the Appellant as the prosecution’s 

case at trial was that the Appellant was the principal participant in 

the joint enterprise – in fact – he was the shooter. A direction on the 

law of joint enterprise would benefit the secondary participant and 

the lack of said direction had no impact on the jury’s ability to return 

a safe and satisfactory verdict. 

 

20….a jury properly directed would inevitably come to the same 

conclusion. Therefore, this Honourable Court should apply the 

proviso under section 13(1) of the Court of Appeal Act, Chapter 52, 

determining that “no miscarriage of justice has actually occurred. Lord 

Kerr, in Maxo Tido v. The Queen [2011] UKPC 16, at paragraph 

thirty (30) stated that 

 

“The test which must be applied to the application of the 

proviso is whether, if the jury had been properly directed, 

they would have inevitably come to the same conclusion 

upon a review of all the evidence.” 

 

In the instant case, the Appellant has not, at any stage of the 

proceedings, challenged the admissibility of the evidence adduced at 

the trial. We submit, therefore, that even if the court were to decide 

this point in favour of the Appellant, the proviso ought to be applied 
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as “a reasonable jury, after being properly directed, would, on the 

evidence properly admissible, without doubt convict.” [Emphasis mine] 

 

74. With respect, neither of these submissions are correct. I agree with Evans JA that Mr. 

Archer’s submission regarding the impact on the verdict of the absence of a joint enterprise 

direction discloses a lack of appreciation of the essence of joint enterprise liability which is 

that in order for such liability to be proved, there must be evidence that a person before the 

court charged with a particular offence, acted in concert with and pursuant to a common 

intention with another to commit that offence, even if he did not himself commit the crime. 

75. The law of joint enterprise liability is well known and has been regularly discussed and 

applied in countless decisions in this jurisdiction. In Adderley v. The Commissioner of 

Police [2015] 1 BHS J. No. 72, (a summary conviction appeal) Allen P., delivering the 

decision of this Court (differently constituted) succinctly explained the basics of the 

doctrine in the following terms: 

“Joint responsibility for an offence arises where two or more persons 

agree to a common criminal enterprise. It does not matter that the 

defendant whose case is being considered did not himself participate 

in the criminal act; but if there is evidence that he was acting in 

concert and pursuant to a common intention with the others to do so, 

then that is sufficient.”  

 

76. Of course, there is much more to the doctrine than that basic statement of principle. In 

2016, in Jogee and Ruddock v. The Queen [2016] UKPC 7, on appeal from Jamaica, the 

Privy Council in a unanimous opinion undertook a comprehensive review of the principles 

on which the doctrine is founded. I draw attention to the more important aspects of the 

doctrine to emphasize what the Crown in this case necessarily had to prove once it decided 

to amend the indictment to allege that the appellant was party to a joint criminal enterprise 

to murder the deceased.  

77. At paragraph 1 of Jogee, the Board explained the basic and uncontroversial aspects of the 

doctrine of joint criminal liability in the following terms:  

“1. In the language of the criminal law a person who assists 

or encourages another to commit a crime is known as an 

accessory or secondary party. The actual perpetrator is 

known as a principal, even if his role may be subordinate 

to that of others. It is a fundamental principle of the 

criminal law that the accessory is guilty of the same 

offence as the principal. The reason is not difficult to see. 

He shares the physical act because even if it was not his 



35 
 

hand which struck the blow, ransacked the house, 

smuggled the drugs or forged the cheque, he has 

encouraged or assisted those physical acts. Similarly he 

shares the culpability precisely because he encouraged or 

assisted the offence. No one doubts that if the principal 

and the accessory are together engaged on, for example, 

an armed robbery of a bank, the accessory who keeps 

guard outside is as guilty of the robbery as the principal 

who enters with a shotgun and extracts the money from 

the staff by threat of violence. Nor does anyone doubt that 

the same principle can apply where, as sometimes 

happens, the accessory is nowhere near the scene of the 

crime. The accessory who funded the bank robbery or 

provided the gun for the purpose is as guilty as those who 

are at the scene. Sometimes it may be impossible for the 

prosecution to prove whether a defendant was a principal 

or an accessory, but that does not matter so long as it can 

prove that he participated in the crime either as one or as 

the other. These basic principles are long established and 

uncontroversial.” [Emphasis mine] 

 

78. Between paras 7 to 12 and 14 to 16 of their decision, their Lordships gave the following 

further advice: 

“7. Although the distinction is not always made in the 

authorities, accessory liability requires proof of a conduct 

element accompanied by the necessary mental element. 

Each element can be stated in terms which sound 

beguilingly simple, but may not always be easy to apply. 

8.    The requisite conduct element is that D2 has encouraged 

or assisted the commission of the offence by D1. 

9.     Subject to the question whether a different rule applies to 

cases of parasitic accessory liability, the mental element in 

assisting or encouraging is an intention to assist or 

encourage the commission of the crime and this requires 

knowledge of any existing facts necessary for it to be 

criminal: National Coal Board v Gamble [1959] 1 QB 11, 

applied for example in Attorney General v Able [1984] QB 

795, Gillick v West Norfolk and Wisbech Area Health 
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Authority [1986] AC 112 and Director of Public 

Prosecutions for Northern Ireland v Maxwell [1978] 1 

WLR 1350 per Lord Lowry at 1374G-1375E, approved in 

the House of Lords at 1356A; 1358F; 1359E; 1362H and 

echoed also at 1361D. 

10.   If the crime requires a particular intent, D2 must intend 

to assist or encourage D1 to act with such intent. D2’s 

intention to assist D1 to commit the offence, and to act 

with whatever mental element is required of D1, will 

often be co-extensive on the facts with an intention by D2 

that that offence be committed. Where that is so, it will be 

seen that many of the cases discuss D2’s mental element 

simply in terms of intention to commit the offence. But 

there can be cases where D2 gives intentional assistance 

or encouragement to D1 to commit an offence and to act 

with the mental element required of him, but without D2 

having a positive intent that the particular offence will be 

committed. That may be so, for example, where at the 

time that encouragement is given it remains uncertain 

what D1 might do; an arms supplier might be such a case. 

11.   With regard to the conduct element, the act of assistance 

or encouragement may be infinitely varied. Two 

recurrent situations need mention. Firstly, association 

between D2 and D1 may or may not involve assistance or 

encouragement. Secondly, the same is true of the presence 

of D2 at the scene when D1 perpetrates the crime. Both 

association and presence are likely to be very relevant 

evidence on the question whether assistance or 

encouragement was provided. Numbers often matter. 

Most people are bolder when supported or fortified by 

others than they are when alone. And something done by 

a group is often a good deal more effective than the same 

thing done by an individual alone. A great many crimes, 

especially of actual or threatened violence, are, whether 

planned or spontaneous, in fact encouraged or assisted by 

supporters present with the principal lending force to 

what he does. Nevertheless, neither association nor 

presence is necessarily proof of assistance or 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1985/7.html
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encouragement; it depends on the facts: see R v Coney 

(1882) 8 QBD 534, 540, 558. 

12.   Once encouragement or assistance is proved to have been 

given, the prosecution does not have to go so far as to 

prove that it had a positive effect on D1’s conduct or on 

the outcome: R v Calhaem [1985] QB 808. In many cases 

that would be impossible to prove. There might, for 

example, have been many supporters encouraging D1 so 

that the encouragement of a single one of them could not 

be shown to have made a difference. The encouragement 

might have been given but ignored, yet the counselled 

offence committed. Conversely, there may be cases where 

anything said or done by D2 has faded to the point of 

mere background, or has been spent of all possible force 

by some overwhelming intervening occurrence by the 

time the offence was committed. Ultimately it is a 

question of fact and degree whether D2’s conduct was so 

distanced in time, place or circumstances from the 

conduct of D1 that it would not be realistic to regard D1’s 

offence as encouraged or assisted by it…. 

14.   With regard to the mental element, the intention to assist 

or encourage will often be specific to a particular offence. 

But in other cases it may not be. D2 may intentionally 

assist or encourage D1 to commit one of a range of 

offences, such as an act of terrorism which might take 

various forms. If so, D2 does not have to “know” (or 

intend) in advance the specific form which the crime will 

take. It is enough that the offence committed by D1 is 

within the range of possible offences which D2 

intentionally assisted or encouraged him to commit 

(Maxwell). 

15.  In Maxwell the defendant was a member of a terrorist 

organisation, the Ulster Volunteer Force (“UVF”). Under 

UVF instructions he took part in what he knew was a 

planned military mission, by guiding a car containing 

three or four other men on a cross country journey to a 

country inn on a winter evening. He knew that they were 

intending to carry out some form of violent attack on the 
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inn, whether by shooting, bombing or some incendiary 

device, and he intentionally acted in order to help them to 

carry out the mission. He did not know the precise form 

of attack that they were intending to carry out (which was 

in fact an explosion), but it was held to be enough that he 

knew that they were intending to carry out a violent 

attack on the inn and that he intended to assist them to do 

so. 

16. The decision in Maxwell did not derogate from the 

principle identified in para 9 that an intention to assist or 

encourage the commission of an offence requires 

knowledge by D2 of any facts necessary to give the 

principal’s conduct or intended conduct its criminal 

character. In Johnson v Youden [1950] 1 KB 544 a builder 

committed an offence by selling a house for £250 more 

than the maximum permitted under a statutory 

regulation. The £250 was paid to him in advance by the 

purchaser. The builder then instructed a firm of solicitors 

to act for him in the sale. Two of the partners in the firm 

had no knowledge of the earlier payment, but they were 

convicted by the magistrates of aiding and abetting the 

builder’s offence. Their convictions were quashed by the 

Divisional Court because they had no knowledge of the 

facts which gave the transaction its criminal character. 

They therefore lacked the mens rea to be guilty as 

accessories. 

17.   Secondary liability does not require the existence of an 

agreement between the principal and the secondary party 

to commit the offence. If a person sees an offence being 

committed, or is aware that it is going to be committed, 

and deliberately assists its commission, he will be guilty as 

an accessory. But where two or more parties agree on an 

illegal course of conduct (or where one party encourages 

another to do something illegal), the question has often 

arisen as to the secondary party’s liability where the 

principal has allegedly gone beyond the scope of what was 

agreed or encouraged.” [Emphasis mine] 

79. This was a case where, apart from the appellant who was with the deceased at the time he 

was shot, there were no eye-witnesses who could say how the deceased received that fatal 
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gunshot injury to his lower abdomen as he was seated in the driver’s seat of a parked 

vehicle in an alley in the City on the night of 10 July, 2017. In his record of interview, the 

appellant essentially told the police that the deceased was shot by someone named 

“Georgie” who had been seated in the car immediately behind the deceased. In those 

circumstances, the Crown obviously did not know for certain whether the appellant was a 

principal offender, a joint principal, an accessory to murder; or (as he told them in the 

interview) in no way responsible for the death of the deceased. 

80. At the start of the trial in the court below, the appellant was charged (as the principal 

offender) with the murder of the deceased, Levardo Sherman Deveaux. On the evidence led 

by the prosecution, the initial theory of the Crown’s case was that it was the appellant 

(acting by himself and with no one else) who had caused the injury which led to death.  

81. The Crown relied heavily on the evidence of the deceased’s sister, Shantique Miller, who, 

on arrival at the Accident & Emergency Ward of the Princess Margaret Hospital, gave 

evidence before the jury of a statement (admitted as a dying declaration) made to her by the 

deceased, who identified the appellant to her as the shooter with the words: “Dino from 

the Big Yard, that’s the one who pulled the trigger on me.”  

82. The Crown also relied on the contents of the appellant’s out-of-court statements given to 

police investigator, Sgt. Raquel Richardson, who read into evidence the appellant’s record 

of interview which she conducted on 14
th

 July, 2017. In the interview, the appellant told 

police that on 10
th

 July, 2017, he had accompanied the deceased to an alley off Hospital 

Lane where the deceased was to sell a firearm to someone named “Georgie” who the 

appellant says he had met there for the first time. Asked at Question 12, to explain what 

had happened, the appellant gave a lengthy and detailed explanation which apart from his 

presence in the front passenger’s seat of the vehicle, was otherwise completely exculpatory. 

At Questions 15 and 16, he denied police suggestions firstly, that whilst at Dorsette Alley, 

he and “Georgie” had conspired together to kill Levardo; and secondly, that he and 

“Georgie” had shot the deceased and shared the funds from the sale of the gun. At Question 

27 he agreed to take the investigator on video camera inquiries to point out where and how 

everything happened. 

83. The Crown also relied on the evidence of Constable Nikita Pickstock, who accompanied 

Sgt. Richardson and the appellant out on inquiries. Const. Pickstock testified, inter alia, 

about a shortcut which the appellant had pointed to as the area from where “Georgie” had 

approached the parked car in which the deceased and the appellant had been sitting in the 

area of West Street. Const. Pickstock further testified that “Georgie” had eventually come 

into police custody and had been interviewed by him. 

84. Following discussions which then ensued shortly thereafter in the absence of the jury, the 

Crown applied for the indictment to be amended. As clearly appears from pages 285 and 
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286 of the Record, the appellant was then re-arraigned and pleaded “not guilty” to the 

charge of murder on an amended indictment which read as follows: 

“THE COURT:…. Mr. Smith you are charged with the following 

offence, Statement of Offence, Murder contrary to section 291(1) (b) 

of the Penal Code, Chapter 84. Particulars are that you, Mr. Dino 

Shawn Smith on Monday, 10
th

 of July, 2017 at New Providence, whilst 

being concerned with another, did murder Levardo Sherman 

Deveaux. How do you plead, guilty or not guilty? 

 

THE ACCUSED: Not guilty.” [Emphasis mine]  

 

85. Shortly thereafter, police investigator, Sgt. Raquel Richardson was recalled. During her 

testimony and following a question from the jury as to why police had not conducted an 

investigation in relation to the alleged shooter, Crown prosecutor, Mr. Archer 

(notwithstanding the amendment) and in the presence of the jury, continued to insist that 

the essential thrust of the Crown’s case still was that the appellant was the shooter. He 

further requested the jury question to be reworded. The following exchange found at page 

316 lines 12-32 and page 317 lines 1-5 of the Record speaks for itself: 

“THE COURT: ….Why wasn’t an investigation made on the alleged 

shooter? 

 

THE WITNESS: An investigation was done, we just couldn’t find 

Georgie. 

 

MR. ARCHER: My. Lady, I don’t understand that question because 

why wasn’t an investigation done on the alleged shooter, the alleged 

shooter is on trial. There was an investigation. 

 

MR. CASH: I don’t know if Mr. Archer wants to go in the box and 

give evidence. The question was asked and answered. 

 

THE WITNESS: The question referenced to Georgie. 

 

THE COURT: How did you understand the question? 

 

THE WITNESS: Reference to Georgie. 

 

THE COURT: Did you do an investigation in relation to the alleged 

shooter? 
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MR. ARCHER: Information given by the accused as to the shooter, 

My Lady. I think that question need to be worded correctly in order 

for the officer to properly answer. 

 

THE COURT: Do you know if Dino touched the gun? 

 

THE WITNESS: I do not know if Dino touched the gun.” 

 [Emphasis mine] 

  

86. Following the amendment to the charge, the Crown continued to rely heavily on the 

deceased’s dying declaration made to Shantique Miller which purported to identify the 

appellant as the shooter; and therefore the principal offender. Curiously, (and as clearly 

appears from the Record) even in spite of the amended indictment which based the 

appellant’s liability on the doctrine of a joint criminal enterprise and which clearly alleged 

that the appellant, whilst being “concerned with another” had murdered the deceased, the 

conduct of the Crown’s case thereafter proceeded on the same premise as it had done 

before the amendment, which was that it was the accused (as the principal offender) and 

not “Georgie” or even a third person who had actually caused the death of the deceased.  

87. At page 701 of the Record, in the course of his closing address, Mr. Archer, quite 

confusingly in my view, told the jury the following:  

“And remember now, in addition to the inferences that could 

have been drawn, that a third person might have been in that 

vehicle, we are not saying the third person is responsible. 

Remember, every situation, it was never the prosecution’s case 

that anyone else was the principal who shot Vardo in this 

particular case. It was always our case that, in fact, it was Dino 

who was the trigger man.” 

 

88. At pages 702 and 703 of the Record, Mr. Archer then examined what he suggested was the 

implausibility of the role allegedly played by “Georgie” in the murder and expressly 

invited the jury to find that the appellant’s story about the role played by “Georgie” in the 

murder was untrue. He also highlighted the lies which the appellant admitted having told to 

Keno following the incident about how the deceased had been shot. It was therefore clearly 

part of the Crown’s case that the appellant had no credibility and that his version of events 

about the role played by “Georgie” in the killing was a lie and ought not to be believed.  

89. The case for the defence at trial was that despite the dying declaration, the deceased was 

mistaken when he purported to identify him as the person who had pulled the trigger as he 

had been seated in the front passenger seat when the deceased was shot. Furthermore, the 
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appellant’s case was that the shooting was entirely accidental as when the gun went off, 

“Georgie” had been seated behind the deceased shaking the gun to make sure nothing was 

wrong with it.  

90. What Crown prosecutor, Mr. Archer appears not to have recognized is that by requesting 

an amendment to the indictment to introduce joint enterprise liability for the offence, the 

Crown completely changed the original theory of its case against the appellant. The 

amended Particulars of Offence now alleged that the appellant was “concerned together 

with another” in the murder of the deceased. This necessarily required the Crown, on the 

doctrine of joint criminal enterprise, to establish by evidence that the appellant had acted in 

concert with another person and pursuant to a common intention (in this case) with 

“Georgie” to murder the deceased; or alternatively, with the requisite intent, had 

“participated” by assisting or encouraging the commission of Levardo’s murder. 

Regrettably, Mr. Archer’s presentation of the Crown’s case to the jury following the 

amendment, completely obfuscated, if not undercut, the entire basis of the case for the 

Crown, outlined in the amended indictment. Quite simply, it was as if the amendment to 

the indictment had never taken place. 

91. In Jogee (above), between paragraphs 89 through 99, their Lordships restated the relevant 

principles and proceeded to identify a number of issues which may arise in those joint 

enterprise situations where the prosecution is unable to prove whether a defendant was 

principal or accessory, but is nonetheless able to sufficiently prove his participation in the 

crime in one way or another. The following extracts speak for themselves: 

“89.   In cases of alleged secondary participation there are likely 

to be two issues. The first is whether the defendant was in 

fact a participant, that is, whether he assisted or 

encouraged the commission of the crime. Such 

participation may take many forms. It may include 

providing support by contributing to the force of 

numbers in a hostile confrontation. 

90.  The second issue is likely to be whether the accessory 

intended to encourage or assist D1 to commit the crime, 

acting with whatever mental element the offence requires 

of D1 (as stated in para 10 above). If the crime requires a 

particular intent, D2 must intend (it may be 

conditionally) to assist D1 to act with such intent. To take 

a homely example, if D2 encourages D1 to take another’s 

bicycle without permission of the owner and return it 

after use, but D1 takes it and keeps it, D1 will be guilty of 

theft but D2 of the lesser offence of unauthorised taking, 
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since he will not have encouraged D1 to act with intent 

permanently to deprive. In cases of concerted physical 

attack there may often be no practical distinction to draw 

between an intention by D2 to assist D1 to act with the 

intention of causing grievous bodily harm at least and D2 

having the intention himself that such harm be caused. In 

such cases it may be simpler, and will generally be 

perfectly safe, to direct the jury (as suggested in Wesley 

Smith and Reid) that the Crown must prove that D2 

intended that the victim should suffer grievous bodily 

harm at least. However, as a matter of law, it is enough 

that D2 intended to assist D1 to act with the requisite 

intent. That may well be the situation if the assistance or 

encouragement is rendered some time before the crime is 

committed and at a time when it is not clear what D1 may 

or may not decide to do. Another example might be where 

D2 supplies a weapon to D1, who has no lawful purpose in 

having it, intending to help D1 by giving him the means to 

commit a crime (or one of a range of crimes), but having 

no further interest in what he does, or indeed whether he 

uses it at all. 

91.  It will therefore in some cases be important when directing 

juries to remind them of the difference between intention 

and desire. 

92.  In cases of secondary liability arising out of a prior joint 

criminal venture, it will also often be necessary to draw 

the jury’s attention to the fact that the intention to assist, 

and indeed the intention that the crime should be 

committed, may be conditional. The bank robbers who 

attack the bank when one or more of them is armed no 

doubt hope that it will not be necessary to use the guns, 

but it may be a perfectly proper inference that all were 

intending that if they met resistance the weapons should 

be used with the intent to do grievous bodily harm at least. 

The group of young men which faces down a rival group 

may hope that the rivals will slink quietly away, but it may 

well be a perfectly proper inference that all were intending 

that if resistance were to be met, grievous bodily harm at 

least should be done. 
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93. Juries frequently have to decide questions of intent 

(including conditional intent) by a process of inference 

from the facts and circumstances proved. The same 

applies when the question is whether D2, who joined with 

others in a venture to commit crime A, shared a common 

purpose or common intent (the two are the same) which 

included, if things came to it, the commission of crime B, 

the offence or type of offence with which he is charged, 

and which was physically committed by D1. A time 

honoured way of inviting a jury to consider such a 

question is to ask the jury whether they are sure that D1’s 

act was within the scope of the joint venture, that is, 

whether D2 expressly or tacitly agreed to a plan which 

included D1 going as far as he did, and committing crime 

B, if the occasion arose. 

94.  If the jury is satisfied that there was an agreed common 

purpose to commit crime A, and if it is satisfied also that 

D2 must have foreseen that, in the course of committing 

crime A, D1 might well commit crime B, it may in 

appropriate cases be justified in drawing the conclusion 

that D2 had the necessary conditional intent that crime B 

should be committed, if the occasion arose; or in other 

words that it was within the scope of the plan to which D2 

gave his assent and intentional support. But that will be a 

question of fact for the jury in all the circumstances. 

95.  In cases where there is a more or less spontaneous 

outbreak of multi-handed violence, the evidence may be 

too nebulous for the jury to find that there was some form 

of agreement, express or tacit. But, as we have said, 

liability as an aider or abettor does not necessarily depend 

on there being some form of agreement between the 

defendants; it depends on proof of intentional assistance or 

encouragement, conditional or otherwise. If D2 joins with 

a group which he realises is out to cause serious injury, the 

jury may well infer that he intended to encourage or assist 

the deliberate infliction of serious bodily injury and/or 

intended that that should happen if necessary. In that case, 

if D1 acts with intent to cause serious bodily injury and 

death results, D1 and D2 will each be guilty of murder. 
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96. If a person is a party to a violent attack on another, without 

an intent to assist in the causing of death or really serious 

harm, but the violence escalates and results in death, he 

will be not guilty of murder but guilty of manslaughter. So 

also if he participates by encouragement or assistance in 

any other unlawful act which all sober and reasonable 

people would realise carried the risk of some harm (not 

necessarily serious) to another, and death in fact results: R 

v Church [1965] 1 QB 59, approved in Director of Public 

Prosecutions v Newbury [1977] AC 500 and very recently 

re-affirmed in R v F (J) & E (N) [2015] EWCA Crim 351; 

[2015] 2 Cr App R 5. The test is objective. As the Court of 

Appeal held in Reid, if a person goes out with armed 

companions to cause harm to another, any reasonable 

person would recognise that there is not only a risk of 

harm, but a risk of the violence escalating to the point at 

which serious harm or death may result. Cases in which 

D2 intends some harm falling short of grievous bodily 

harm are a fortiori, but manslaughter is not limited to 

these. 

97. The qualification to this (recognised in Wesley Smith, 

Anderson and Morris and Reid) is that it is possible for 

death to be caused by some overwhelming supervening act 

by the perpetrator which nobody in the defendant’s shoes 

could have contemplated might happen and is of such a 

character as to relegate his acts to history; in that case the 

defendant will bear no criminal responsibility for the 

death. 

98.   This type of case apart, there will normally be no occasion 

to consider the concept of “fundamental departure” as 

derived from English. What matters is whether D2 

encouraged or assisted the crime, whether it be murder or 

some other offence. He need not encourage or assist a 

particular way of committing it, although he may 

sometimes do so. In particular, his intention to assist in a 

crime of violence is not determined only by whether he 

knows what kind of weapon D1 has in his possession. The 

tendency which has developed in the application of the 

rule in Chan Wing-Siu to focus on what D2 knew of what 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1976/3.html
http://www.bailii.org/ew/cases/EWCA/Crim/2015/351.html
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weapon D1 was carrying can and should give way to an 

examination of whether D2 intended to assist in the crime 

charged. If that crime is murder, then the question is 

whether he intended to assist the intentional infliction of 

grievous bodily harm at least, which question will often, as 

set out above, be answered by asking simply whether he 

himself intended grievous bodily harm at least. Very often 

he may intend to assist in violence using whatever weapon 

may come to hand. In other cases he may think that D1 

has an iron bar whereas he turns out to have a knife, but 

the difference may not at all affect his intention to assist, if 

necessary, in the causing of grievous bodily harm at least. 

Knowledge or ignorance that weapons generally, or a 

particular weapon, is carried by D1 will be evidence going 

to what the intention of D2 was, and may be irresistible 

evidence one way or the other, but it is evidence and no 

more. 

99.   Where the offence charged does not require mens rea, the 

only mens rea required of the secondary party is that he 

intended to encourage or assist the perpetrator to do the 

prohibited act, with knowledge of any facts and 

circumstances necessary for it to be a prohibited act: 

National Coal Board v Gamble.” [Emphasis mine] 

92. It is evident that the Crown in this case sought to hedge its bets and in essence, to run two 

theories in a single case. Given the evidence, however, this was a complete impossibility. 

As indicated earlier, the initial theory was that it was the appellant (acting by himself and 

with no one else) who had deliberately, and with the requisite intent, caused the injury 

which led to death. In the light of Sgt. Pickstock’s testimony which alerted the jury to the 

existence in fact of a “Georgie” who had also been interviewed during the police 

investigations, the Crown amended the indictment to allege that the appellant was 

criminally responsible for murder presumably on the basis of his participation with Georgie 

in a joint enterprise to murder the deceased. Thereafter, the Crown’s case could only 

logically have proceeded on the basis that if the jury were to accept the truth of the 

appellant’s explanation that it was “Georgie” who had in fact actually shot the deceased, 

the shooting was not accidental, but instead, the appellant (as the secondary party to an 

alleged joint criminal enterprise) had acted in concert with “Georgie” and pursuant to a 

common intent to murder the accused. 
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93. Unfortunately in my view, on the evidence led, the Crown could not have it both ways. 

Having withdrawn its initial theory that the appellant had acted by himself as the principal 

(and only) offender in the deliberate murder of the deceased, on the basis of the amended 

indictment, the Crown had to establish that the appellant had participated in the crime (as 

discussed in Jogee, with the necessary conduct accompanied by the requisite mental 

element) in a joint enterprise with “Georgie” to murder the deceased. What Mr. Archer 

appears not to have recognized is that by introducing the amendment, the Crown was faced 

with the burden of establishing joint enterprise liability by adducing evidence or at least 

proved facts or circumstances from which an inference could be drawn that the appellant 

had acted in concert with and pursuant to a common intention with “Georgie” to murder 

the deceased. As their Lordships pointed out at paragraph 11 of Jogee, the appellant’s mere 

presence in the vehicle at the time of the shooting without more, was simply not enough to 

discharge that heavy burden. As I see it, if ever there was the need for the jury in this case 

to have been given a clear direction on joint enterprise liability by the judge and provided 

with the necessary assistance as to how they could apply the law to the evidence, this was 

it. 

94. Regrettably, apart from briefly reminding the jury about the particulars of the amended 

indictment (see page 759 of the Record) the trial judge failed give the jury any guidance 

whatsoever as to the evidence on which they could properly arrive at a verdict of guilty of 

murder on the basis of the alleged joint criminal enterprise between the appellant and 

“Georgie” or some other person.  

95. As appears at lines 10 through 12 of her summing-up, the judge briefly told the jury that 

they had to consider whether the appellant had the specific intent to kill the deceased. 

However, she completely failed in her task of identifying for the jury’s consideration, the 

conduct element of the offence (discussed in Jogee), that is, the act of participation from 

which it could properly be inferred that the appellant had, with the requisite intent for 

murder, participated in the joint criminal enterprise with “Georgie” or another to murder 

the deceased. In other words, the judge failed to assist the jury to identify the proved facts 

or circumstances on which they could properly find that the appellant (whether as the 

principal or the secondary party) had, with the requisite intent, assisted or encouraged 

“Georgie” or another to murder the deceased.  

96. Instead the learned judge, inexplicably in my view, proceeded to direct the jury in relation 

to the offence of manslaughter, inviting them to find that if the appellant was “party” to an 

attack which involved unlawful killing which caused the deceased’s death, but did not have 

the specific intent to kill the deceased, they could find the appellant guilty of manslaughter. 

97.  I agree with the opinion set out in Evans JA’s judgment that there was no evidence in this 

case capable of establishing the existence of a plan or any common intention between the 

appellant and “Georgie” to murder the deceased. It was therefore quite improper for the 
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judge in those circumstances to have left manslaughter to the jury on the basis that if the 

appellant was a “party” to “Georgie’s” unlawful attack on the deceased, but did not have 

the specific intent to kill him he could be convicted of manslaughter. If there was no 

evidence of a plan between the appellant and “Georgie” or that the appellant participated, 

or acted in concert with “Georgie” or anyone else with the specific intent to murder the 

deceased, the Crown’s case necessarily failed and the appellant could not properly be 

convicted of murder or of manslaughter for that matter. The giving of a manslaughter 

direction in this case was plainly wrong and, in my view, left the appellant at risk of a 

verdict by the jury which had absolutely no foundation either in fact or in law.  

98. Having regard to the amended indictment, the jury should have been told that based on the 

doctrine of joint criminal enterprise, the law required the Crown to establish by evidence, 

that the appellant had acted in concert with “Georgie” (i.e. participated) with a common 

intent with “Georgie” to murder the deceased. The jury’s attention should also have been 

adverted to the fact that in the appellant’s Record of Interview, he had expressly denied 

Sgt. Richardson’s suggestions to him that he had conspired with “Georgie” to kill the 

deceased and that they had shot the deceased and shared the proceeds of the sale of the gun. 

They should also have been directed that police suggestions in a Record of Interview are 

not evidence and further, that in the absence of evidence that the appellant had acted 

together with another to kill Levardo, any suggestion that the men were “in it together” and 

had acted in concert with a common intention to murder the deceased was no more than 

speculation and in the circumstances, the appellant was entitled to be acquitted of murder.  

99. Similarly, the jury ought to have been told that if they accepted the truth of the appellant’s 

explanation in his Record of Interview (subsequently repeated in his sworn testimony in his 

defence at the trial) that the deceased had handed the gun to “Georgie” who was sitting in 

the seat behind him and that “Georgie” had shaken the gun which had gone off accidentally 

killing the deceased, the appellant would similarly not be guilty of any crime.  

100. No such assistance or directions were given to the jury on the issue of joint enterprise 

liability. For all the reasons set out above, I have grave doubts about the safety of the jury’s 

manslaughter verdict in this case and I agree with my brother Evans JA, that the appellant’s 

conviction for manslaughter cannot stand. 

101. Having regard to the appellant’s acquittal of murder, I am satisfied that the jury clearly 

rejected the contents of the dying declaration which purported to identify the appellant as 

the shooter. In those circumstances, given the complete absence of any evidence that the 

appellant had participated (i.e. acted together) with “Georgie” or anyone else (whether as 

principal or accessory) in a joint enterprise to murder or cause unlawful harm to the 

deceased, an order for the retrial of the appellant for manslaughter would, in my view, be 

perverse.  
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102. I agree that the appropriate order should be that the appeal be allowed and that the 

appellant’s conviction for manslaughter be quashed, with no order for retrial. 

 

 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 


