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Damages – Insurance Act, Ch. 347

The appellant brought an action against the respondent asserting that the respondent’s
predecessor Barclay’s Bank PLC assumed responsibility for ensuring that the life insurance
policy issued by Global Life assurance through Barclays Finance Corporation was effected. The
appellant asserts that the respondent was negligent in releasing mortgage funds to Christopher
Scharadin without confirmation of the life insurance. As a result of the respondent’s alleged
negligence the estate of Christopher Schardein suffered damages. The court below disagreed
with these averments. The appellant appeals that decision.

Held:- appeal dismissed, judgment and order of Evans, J affirmed, costs of the trial and appeal to
the respondent to be taxed if not agreed

per Jones, JA

The crux of the appellant’s argument in this case is that Barclays assumed responsibility for
effecting the insurance policy because they were agents of the subsidiary insurance broker
Barfincor. However, this argument is untenable for several reasons. First, an insurance broker is
an independent entity. Second, although the relationship between Barclays and the insurance
broker Barfincor are parent and subsidiary, they are distinct legal entities and not principal and
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agent in the absence of an agency agreement. Lastly, the appellants (who had the burden of
proof) failed to prove their case to the required standard on a balance of probabilities at the end
of the day.

From the evidence before him (which he said was notable for its sparseness) Evans J. found that
the responsibility to effect the life insurance policy did not lie with Barclays, but with the broker.

He said in his judgment that once the matter was referred to Barfincor, as the insurance broker by
Barclays, it became the broker’s responsibility to ensure that the policy was obtained. The
conclusions of Evans J. cannot be challenged given the paucity of the available evidence and his
clear finding that the appellant failed to discharge the burden of proving his case, which lies on
him. Further, as there is no duty of care on the part of the respondent/bank, there can be no
negligence of the respondent/bank. Consequently, it is unnecessary to consider issue (ii).

We agree with counsel for the respondent that the respondent/bank has power to release or
modify the securities requested in the letter of commitment. Additionally, it has long been
established that a legal mortgagee is entitled to possession of the property as soon as the security
has been executed. In our judgment then, Evans J. was entitled to find as he did that: “… the
release of the loan proceeds prior to [the policy] coming into existence constituted neither a
breach of contract nor negligence on the part of the defendant.”

Commissioner of Customs & Excise v Barclay's Bank Plc [2007] 1 AC 181 considered
Four-Maids Limited v Dudley Marshall (Properties) Limited [1957] Ch. 317 applied
Henderson v Merritt Syndicate [1995] 2 AC 145 considered
R v South Wales Traffic Area Licensing Authority exparte Ebbw Vale Urban District Council
[1951] 1 All ER 806 applied
White v Jones [1995] 2 AC 207 considered
______________________________________________________________________________

J U D G M E N T
______________________________________________________________________________

Judgment Delivered by the Honourable Mr. Justice Jones:

Introduction

1. David Schardein ("the appellant") is the administrator of the estate of the late Christopher
Schardein ("the deceased"). He brought an action in the Supreme Court against First
Caribbean International Bank ("the respondent/bank") claiming that the respondent/bank’s
predecessor Barclays Bank PLC ("Barclays") assumed responsibility, as agent, for ensuring
that a Group Life Mortgage Cancellation Policy ("GLMCP") issued by Global Life
Assurance Bahamas Limited and its Reinsurers ("The Insurance Company") through
Barclays Finance Corporation ("Barfincor") was effected.

2. The deceased was a customer of Barclays on 24 July 2000. An assignment of the GLMCP in
the name of the deceased was required as collateral support for loan advances made to the
deceased, which was secured by two mortgages each dated 30 December 1994. By Transfer
Deed dated 20 September 2002, made between Barclays and the respondent/bank the full
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benefit of the Mortgage to the deceased and all sums of money due and payable thereunder
were assigned and transferred to the respondent/bank.

3. The issue in the court below was whether Barclays acted as agent for the deceased and
Barfincor for the purpose of effecting the GLMCP. The appellant says that the insurance
company assumed responsibility for ensuring that the policy was effected and in failing to do
so, was therefore negligent. The respondent/bank, on the other hand, argued that Barfincor as
the mortgage arm of Barclays acted as an independent insurance broker and cannot be made
liable in negligence for the appellant’s failure to effect the required life insurance.

4. After a trial lasting two days, Evans J ruled that the respondent/bank had no duty to ensure
that the assignment of the policy was completed, nor was there any evidence that they
assumed responsibility for effecting the same. He said that in the absence of a duty there can
be no negligence, consequently there was no cause of action against the respondent/bank. He
dismissed the action with costs, and the appellant has appealed that decision.

The Background Facts

5. The deceased was a customer of Barclays. Barclays extended loan facilities to the deceased
in the amount of One Hundred and Thirty-Six Thousand Dollars ($136,000.00) to assist in
the purchase of land in the area known as Keys Tract, Abaco.

6. The loan was secured by:

i) First legal mortgage freehold over Lot #28, Government
Subdivision, Marsh Harbour, Abaco, Registered & Stamped to
cover USD $55,000.00;

ii) First legal mortgage freehold over Lot #28, Government
Subdivision, Marsh Harbour, Abaco, Registered & Stamped to
cover BSD $55,000.00;

iii) Fire, hurricane and all peril insurance policy for full
replacement value of the building, with the bank's interest noted as
first loss payee;

iv) GLMCP issued by Barfincor for a minimum of
$150,000.00;

v) Further Charge over Lot #28 Government Subdivision,
Marsh Harbour, Abaco (Registered & Stamped to cover)
$26,000.00.

7. The mortgages over Lot #28 Government Subdivision constituted the primary security as it
secured the respondent/bank's interest in the land. The assignment of the GLMCP was the
secondary security as they supported the respondent/bank’s ability to recover sums if the
mortgaged property was damaged or in the event the mortgagor died.
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8. The appellant asserts that on 25 July 2000, the deceased executed an authorisation form at
Barclays which permitted the insurance company to obtain information from any hospital or
clinic about his medical condition.

9. Barclays sent the executed authorisation form to Barfincor with a request that they "arrange
to effect a Life Policy for One Hundred and Fifty Thousand Dollars ($150,000.00)" over the
life of the deceased. The form contained a slot entitled “Signature of Agent” and (the
Barclays manager) Mrs Martin-Gallagher's signature appears in that slot. On 17 August
2000, the insurance company through Barclays requested that the deceased complete a
paramedical and an HIV blood test.

10. There was a delay in the disbursement of the loan proceeds by Barclays due to the delay with
the insurance application. The respondent/bank says that the deceased requested that
Barclays release the loan funds without the assignment of the GLMCP, due to the urgency of
closing the deal to purchase the property in Keys Tract, Abaco.

11. The respondent/bank says that Barclays took the view that the mortgage security was
adequate to cover any default. The loan proceeds were disbursed in August 2000 with the
deceased commencing making payments on his loan. The deceased died on 14 June 2001,
and the appellant spoke to the Barclays manager about the deceased's loan facility. The
Barclays manager at first indicated to the appellant that the life policy was effected. On the
following day when they met again the Barclays manager said to the appellant that the life
policy was not in effect due to a technicality which led to the policy process not being
completed. The respondent/bank says that Barclays took the position that as the GLMCP was
a condition of the mortgage facility they would rely on the mortgage security to settle the
outstanding loans.

12. The only evidence of this technicality was in an unsigned Memo to file dated 27 May 2005,
from the respondent/bank where it was said:

“July 2000…Mr. Schardein filled out the application to Global
and went for the test at Dr. Lundy's office. However, the
results were inadvertently sent to Bahamas Mortgage
Corporation. When the bank finally received the test results
the insurance company had asked for some additional
information.”

13. After the deceased’s death, the loan went into arrears and Barclays made a formal demand of
the appellant as the personal representative of the deceased’s estate for repayment of the
debt.

Grounds of Appeal

14. The appellant filed the following five grounds of appeal:

“i) The appellant's case before the judge was that the bank
undertook to provide the insurance policy. At the trial, the
bank admitted that it undertook to provide the life policy but
that the deceased died before the bank was able to effect the
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policy. The learned judge ought to have found that the
appellant/plaintiff had discharged the burden of proof in the
face of the sworn admission by the respondent/defendant that
it undertook to provide the policy.

ii) The learned judge ignored the admission of the respondent's
witness vis-a-vis its undertaking and found completely
contrary to the sworn evidence.

iii) The learned judge found that as the plaintiff was not able to
show that the deceased was not notified of the lack of an
insurance policy, that failure falls to the plaintiff’s
disadvantage. The learned judge by so finding explicitly
required the plaintiff to show that an event which it was
pleaded did not occur in fact occurred. He required the
plaintiff to produce evidence of a thing that did not happen.

iv) The judge went on to find at paragraph 72 that there is in
fact no evidence of any communication to the deceased about
the policy after the deceased completed the medical tests. This
finding is contradictory. The judge could not on one hand find
that the appellant/plaintiff was not able to show that the
deceased was not notified and on the other hand, find that
there was no communication with the deceased after he
completed the medical tests.

v) The learned judge made findings of fact which are contrary
to the evidence. The learned judge found at paragraph 65 that
the communication between the bank and its subsidiary
Barfincor, concerning the issuance of a policy was nothing
more than a matter of convenience. There was no evidence to
support this conclusion. There was also no evidence to support
the added conclusion that communication was via the bank to
prevent the deceased from travelling to Nassau to effect the life
policy. The learned judge ought to have found that the bank
was not obligated to act as a conduit. As the bank voluntarily
assumed to act on behalf of the customer, its failure to act
properly amounts to negligence on behalf of the bank for
which the bank is entirely responsible.”

15. The orders being sought by the appellant are:

“i) to set aside the judgment of the judge dated 1 September
2015;

ii) to discharge the Mortgage and for delivery up to the
appellant or as he may direct, the documents of title free from
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all claims by the respondent on account of the mortgage or
otherwise;

iii) that the respondent pay the appellant the costs on appeal
and below.”

The Issues

16. The issues raised in the appellant’s grounds of appeal can be distilled to three questions,
namely:

i) Was there evidence to support a finding that Barclays
assumed responsibility to ensure that a GLMCP covering the
deceased mortgage liability was effected through Barfincor?

ii) If so, was Barclays negligent in failing to ensure that the
deceased application for the GLMCP was properly processed to
enable sufficient indemnity cover in case of his untimely death?

iii) Can the release of the loan proceeds by Barclays to the
deceased prior to the policy being effected constitute actionable
negligence on the part of Barclays and so affect its rights under the
mortgage?

Analysis

Issue (i): Was there evidence to support a finding that Barclays assumed responsibility to
ensure that a GLMCP covering the deceased mortgage liability was effected through
Barfincor?

(a) Submissions of the Appellant

17. Travette Pyfrom ("counsel for the appellant") submitted that the evidence before the court
below supported the conclusion that Barclays undertook to ensure that Barfincor provide the
necessary insurance to cover the mortgage liability of the deceased. As a result of Barclays
failure to effect the insurance coverage on the deceased, she said, the estate suffered
significant loss.

18. Counsel for the appellant made reference to two bits of evidence which, she says, constituted
evidence of this undertaking. First is the respondent/bank's internal memorandum to the file
of 27 May 2005, which showed in paragraph three that Barclays was in good faith, in the
process of completing the insurance policy when the deceased died. This memorandum was
an unsigned assessment of the respondent/bank’s record for the deceased. The relevant
section is set out below:

“July 2000 - New Loan agreed (iao) $136k to pay out existing
loans and to assist in purchase of property at "keys tract"
Same security held plus further charge of $26k taken over
Gov't Sub duplex property and perfected. The bank had
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changed insurance companies and was then using Global for
its group life cancellation policies as once the old facilities were
repaid the old policy with British American fell away.

Mr. Schardein filled out the application to Global and went for
the test at Dr Lundy's office. However, the results were
inadvertently sent to Bahamas Mortgage Corporation. When
the Bank finally received the test results the insurance
company had asked for some additional information. All this
was verbal between the Marsh Harbour Manager and the
Insurance Co.

The Bank was acting in good faith trying to perfect the
insurance security but unfortunately Mr. Schardein passed
when the bank was endeavouring to put it in place.” [Emphasis
added]

19. Second, in the section entitled “Security Held” in paragraph four of the Commitment Letter
of 24 July 2000, Counsel for the appellant argues here that Barclays insisted on the GLMCP
being issued by Barfincor. This, she says, constitutes the undertaking. The agreed terms of
the loan from Barclays to the deceased is set out below:

“Re: Mortgage Application

We refer to your above mentioned application, and are pleased
to advise that the Bank has agreed to grant a mortgage facility,
subject to the following terms and conditions: -

BORROWER: Mr. Christopher N. Schardein.

CURRENCY: Bahamian Dollars unless otherwise stated.

FACILITY/AMOUNT: (1) Ordinary Loan B$136,000.00 (one
hundred thirty-six thousand dollars).

(2) C.N. Schardein dba Marsh Harbour Electronics - O/D
B$10,000.00 (ten thousand dollars) with temporary and
occasional increase to $20,000.00.

PURPOSE: (1) Loan-To assist with purchase of property at
Key’s Tract, Marsh Harbour, Abaco, costing $205,000.00.

(2) Overdraft - To assist with working capital requirements for
electronics business.

INTEREST: (1 & 2) Interest will be charged at the rate of 3%
over Barclays Bahamas Prime, currently 6%, producing an
effective rate of 9%pa, but it may be increased or decreased by
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the Bank in response to market conditions. Any such changes
will be advised in the Press.

REPAYMENT/EXPIRY: (1) The loan will be amortized over 5
years repayable at $2,823.14 per month, consisting of a blended
payment of principal and interest. Payments to commence one
month from date of draw down, i.e. 24th August 2000 and will
expire July 2005. Repayments will be made by way of a
monthly debit to your current account #1247-471.
Notwithstanding these arrangements the facility remains
repayable on demand.

(2) The overdraft will fluctuate in line with operation of the
business with annual reviews, Notwithstanding, the facility
remains repayable on demand.

SECURITY HELD: (1) First Legal Mortgage Freehold over
Lot #28, Government Subdivision, Marsh Harbour, Abaco,
Registered & Stamped to cover $55,000.00

(2) First Legal Mortgage Freehold over Lot #28 Government
Subdivision, Marsh Harbour, Abaco, Registered and Stamped
to cover $55,000.00.

(3) Fire, hurricane and all peril insurance policy for full
replacement value of the building, with the Bank's interest
noted as first loss payee.

(4) Group Life Mortgage Cancellation Policy issued by
Barfincor for a minimum of $150,000.00.

PROPOSED: (1) Indenture of Further Charge on existing
Mortgage for $40,000.00

ARRANGEMENT FEE: A fee of 5%, i.e. $680.00 is payable
upon acceptance of this facility letter.

OTHER CONDITIONS: Any legal and other out of pocket
costs/expenses incurred in connection with negotiating,
granting, setting up and recovery of this facility are for the
account of the Borrower.

Kindly acknowledge your acceptance of the foregoing terms
and conditions by signing and returning the attached copy of
this letter.” [Emphasis added]

20. Counsel for the appellant complains that Evans J in the court below disregarded this evidence
in making the finding that Barclays was simply expediting the process by passing the
insurance business to Barfincor who was a broker.
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(b) The law

21. It is common ground that what is required for the imposition of a duty of care on the
respondent/bank for the financial loss suffered by the deceased estate is a contractual
relationship, a special relationship of reliance or assumption of responsibility based on the
facts of the case. On the question of assumption of responsibility, the learned author of
Street on Torts 12th edition had this to say:

“In Hedley Byrne & Co Ltd v Heller & Partners Ltd124 the
House of Lords recognised the possibility of negligence liability
in respect of negligent misstatements where a defendant
voluntarily assumes responsibility for the accuracy of a
statement made to a claimant in circumstances where a special
relationship exists between the two of them and the claimant
places reasonable reliance on the accuracy of the statement. At
the heart of the decision was the insistence upon the
defendant's 'assumption of responsibility'. Although originally
Hedley Byrne was only concerned with the question of whether
a duty could be imposed in connection with economic loss
caused by negligent misstatements its assumption of
responsibility' criterion has since been suggested to form a
more general test according to which a duty of care may be
ascribed, even beyond the confines of economic loss and
negligent misstatements.”

22. Counsel for the appellant distinctly relied on, and cited three cases on the principle of
assumption of responsibility in support of her argument that a duty of care existed between
the deceased and the respondent/bank. The first case is that of Henderson v Merritt
Syndicate [1995] 2 AC 145. In that case, the plaintiffs, who were underwriting members
("Names") at Lloyd's brought proceedings against the defendant underwriting agents, in
which they alleged that the defendants were negligent in their conduct of the Names'
underwriting affairs and in breach of their legal obligations.

23. On the hearing of the preliminary issues Saville J. found in favour of the (“Names”). The
Court of Appeal affirmed his decision.

24. The issue in Henderson (above) was the liability either in tort or for breach of fiduciary duty.
In dismissing the appeal, the House of Lords held:

i) that a duty of care was owed by managing agents in tort
to the (“Names”), and that the existence of such a duty of care
was not excluded by virtue of the relevant contractual regime,
and that the (“Names”) were free to pursue their remedy either
in contract or in tort.

ii) that on the true construction of the prescribed agency
agreement the members' agents had agreed to underwrite on
behalf of the Names at Lloyd's, and the fact that they delegated
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that task to the managing agents did not alter their implicit
promise that reasonable care and skill would be exercised in
carrying out that agreement.

iii) that the circumstances that the managing agents
themselves were under a similar, though non-contractual, duty
to the Names did not alter the obligations which the members
agents had agreed to assume by their bargain.

25. Lord Goff had this to say at page 180:

“In subsequent cases concerned with liability under the Hedley
Byrne principle in respect of negligent misstatements, the
question has frequently arisen whether the plaintiff falls within
the category of persons to whom the maker of the statement
owes a duty of care. In seeking to contain that category of
persons within reasonable bounds, there has been some
tendency on the part of the courts to criticise the concept of
"assumption of responsibility" as being "unlikely to be a
helpful or realistic test in most cases…However, at least in
cases such as the present, in which the same problem does not
arise, there seems to be no reason why recourse should not be
had to the concept, which appears after all to have been
adopted, in one form or another, by all of their Lordships in
Hedley Byrne [1964] A.C. 465 (see, e.g., Lord Reid, at pp. 483,
486 and 487; Lord Morris (with whom Lord Hodson agreed),
at p. 494; Lord Devlin, at pp. 529 and 531; and Lord Pearce at
p. 538). Furthermore, especially in a context concerned with a
liability which may arise under a contract or in a situation
"equivalent to contract," it must be expected that an objective
test will be applied when asking the question whether, in a
particular case, responsibility should be held to have been
assumed by the defendant to the plaintiff: see Caparo
Industries Pie. v. Dickman [1990] 2 A.C. 605, 637, per Lord
Oliver of Aylmerton. In addition, the concept provides its own
explanation why there is no problem in cases of this kind about
liability for pure economic loss; for if a person assumes
responsibility to another in respect of certain services, there is
no reason why he should not be liable in damages for that
other in respect of economic loss which flows from the
negligent performance of those services.”

26. Lord Browne Wilkinson said at page 205:

"The liability of a fiduciary for the negligent transaction of his
duties is not a separate head of liability but the paradigm of
the general duty to act with care imposed by law on those who
take it upon themselves to act for or to advise others...it arises
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from the circumstances in which the defendants were acting,
not from their status or description. It is the fact that they have
all assumed responsibility for the property or affairs of others
which renders them liable for careless performance of what
they have undertaken to do, not the description of the trade or
position which they hold."

27. In the second case Commissioner of Customs & Excise v Barclay's Bank Plc [2007] 1 AC
181 the Customs and Excise Commissioners, in seeking to recover outstanding amounts of
VAT from two companies, obtained freezing injunctions in respect of their assets including
funds held to specified accounts in a bank. The injunctions were notified to the bank which
subsequently failed to prevent payments out of the accounts in breach of the injunctions. The
commissioners claimed damages for negligence against the bank.

28. On trial of a preliminary issue the judge held that the bank did not owe the commissioners a
duty of care in relation to the loss they had sustained because there had not been any
assumption of responsibility towards the claimant. The commissioners appealed on the
ground that their loss was foreseeable; their relationship with the bank was one of sufficient
proximity; and, it was fair, just and reasonable to impose such a duty.

29. The Court of Appeal, rejecting the bank's submission that in any event and on the appropriate
test it could not be regarded as having assumed responsibility to the commissioners, reversed
the judge's decision.

30. On the bank's appeal to the House of Lords it was held allowing the appeal and reinstating
the judgment of the judge at first instance:

i) that the tests used in considering whether a defendant sued
as causing pure economic loss owed a duty of care disclosed no
single common denominator by which liability could be
determined and the court would focus its attention on the detailed
circumstances of the case and the particular relationship between
the parties in the context of their legal and factual situation taken
as a whole.

ii) that, since the bank on notification of the injunctive orders
was obliged to comply with their terms, and was exposed to the
risk of punishment for contempt if it did not do so, and since there
had been no relevant communication or act between the parties, or
any reliance by the commissioners on the bank, it could not be
understood as having voluntarily assumed responsibility for its
actions so as to give rise to a duty of care towards the plaintiff;

iii) that the court exercised its injunctive jurisdiction on the
basis that its orders were enforceable only by its power to punish
for contempt and the notified party's only duty was to the court;
that it would not be analogous or incremental to any previous
decision if a non-consensual court order were to be recognised as



12

giving rise to a duty owed to the party who obtained it; and that,
since its operation would be productive of unjust and unreasonable
results, it would not be fair, just and reasonable to recognise a duty
of care in such circumstances; and that, accordingly, the
commissioners’ claim would be dismissed.

31. Lord Hoffman explained the duty of care where persons involve themselves in the affairs of
others in this way, at page 200:

“... the notion of assumption of responsibility serves a different,
weaker but nevertheless useful purpose in drawing attention to
the fact that a duty of care is ordinarily generated by
something which the defendant has decided to do, giving a
reference, supplying a report, managing a syndicate, making
ginger beer. It does not much matter why he decided to do it; it
may be that he thought it would be profitable or it may be that
he was providing a service pursuant to some statutory duty as
in Phelps v Hillingdon London Borough Council [2001] AC
619.”

32. The third case is White v Jones [1995] 2 AC 207. In March 1986 as a consequence of a
family quarrel, a testator executed a will disinheriting the plaintiffs, his two daughters. After
reconciliation, he resolved to make a new will which was to include legacies of £9,000 to
each daughter. Four months later the second defendant, his solicitors, received a letter signed
by him instructing them to prepare a will to that effect.

33. The first defendant, a legal executive employed by the second defendant, did nothing to
implement those instructions until 16 August, when he dictated an internal office
memorandum on the matter. Thereafter, little progress was made with preparation of the will
and on 14 September the testator died without the new will having been executed. The March
1986 will thus remained unrevoked.

34. The judge dismissed a claim in negligence by the plaintiffs, holding that, although the
defendants were in breach of their professional duty to the testator, they owed no duty of care
to the plaintiffs, and that the damage was in any event too speculative and uncertain in extent
to be recoverable.

35. On appeal by the plaintiffs, the Court of Appeal allowed the appeal and gave judgment for
each plaintiff for £9,000, holding that the defendants owed a duty of care to the plaintiffs,
and were in breach of that duty.

36. On appeal by the defendants to the House of Lords it was held, dismissing the appeal, that
the assumption of responsibility by a solicitor to his client, who had given instructions for the
drawing up of a will for execution, extended to an intended beneficiary under the proposed
will in circumstances where the solicitor could reasonably foresee that a consequence of his
negligence might result in the loss of the intended legacy without either the testator or his
estate having a remedy against him; and that, accordingly, in the circumstances the plaintiffs
were entitled to the relief sought.
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37. Lord Brown-Wilkinson had this to say at page 274:

“... the law of England does not impose any general duty of
care to avoid negligent misstatements or to avoid causing pure
economic loss...However such a duty of care will arise if there
is a special relationship between the parties. Although the
categories of cases in which a special relationship can be held
to exist are not closed as yet only two categories have been
identified, viz (1) where there is a fiduciary relationship and (2)
where the defendant voluntarily answered a question or
tenders skilled advice or services in circumstances where he
knows or ought to know that an identified plaintiff will rely on
his answers or advice.”

38. He continued:

“In both these categories the special relationship is created by
the defendant voluntarily assuming to act in the matter by
involving himself in the plaintiffs’ affairs or by choosing to
speak. If he does so assume to act or speak he is said to have
assumed responsibility for carrying through the matter he has
entered upon. In the words of Lord Reid in Hedley Byrne v
Heller... he has 'accepted a relationship... which requires him
to exercise such care as the circumstances require....”

(c) The findings of the judge below and analysis

39. The crux of the appellant’s argument in this case is that Barclays assumed responsibility for
effecting the insurance policy because they were agents of the subsidiary insurance broker
Barfincor. However, this argument is untenable for several reasons. First, an insurance broker
is an independent entity. It is defined in section 2 of the Insurance Act Ch. 347 –
[Commencement Date June 1 1970] ('the Act'), as:

“insurance broker" means a person who arranges insurance
business with insurers on behalf of prospective policy-holders
or as a policy-holders representative”

40. Furthermore, by s.34 of the Act a licensed broker is an agent for the insurer and nobody else.
Section 34 of the Act makes it clear that:

“Any registered insurance agent, or insurance broker or
insurance salesman shall for the purpose of receiving any
premium for a contract of insurance, be deemed to be the
agent of the insurer and notwithstanding any conditions or
stipulations to the contrary the registered insurer shall be
deemed to have received any premium received by such agent,
broker or salesman.”
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41. Second, although the relationship between Barclays and the insurance broker Barfincor are
parent and subsidiary, they are distinct legal entities and not principal and agent in the
absence of an agency agreement. In R v South Wales Traffic Area Licensing Authority
exparte Ebbw Vale Urban District Council [1951] 1 All ER 806 it was said by Cohen L.J
at page 808:

“... under the ordinary rules of law a parent company and
subsidiary company, even a hundred per cent subsidiary
company, are distinct legal entities, and in the absence of a
contract of agency between the two companies one cannot be
said to be the agent of the other.”

42. Lastly, the appellants (who had the burden of proof) failed to prove their case to the required
standard on a balance of probabilities at the end of the day. The appellants placed great
reliance on the respondent/bank's internal memorandum to the file of 27 May 2005, to
establish an “undertaking to the deceased” by Barclays. The document disclosed in paragraph
three that Barclays was in good faith, in the process of completing the insurance policy when
the deceased died. This memorandum is an unsigned non-contemporaneous assessment of the
respondent/bank’s record for the deceased, which Evans J. found for various reasons to be of
limited assistance to determine the issues before him.

43. The learned authors of Phipson on Evidence 18th Edition had this to say at paragraph 4-02:

“The burden of proof lies on the party who substantially
asserts the affirmative of an issue”

44. Then at paragraph 4-38:

“The standard of proof required in civil cases is generally
expressed as proof on the balance of probabilities “If the
evidence is such that the tribunal can say ‘we think it more
probable than not’ the burden is discharged, but if the
probabilities are equal it is not”

45. The poor quality of the evidence of both the appellant and respondent/bank and its effect on
the burden and standard of proof by the appellant was raised by Evans J. at paragraphs 58
and 59 of his judgment:

“58. At the commencement of this trial after having read the
Pleadings and the witness statements together with skeleton
arguments I raised with counsel the issue as to paucity of
evidence and specifically the absence of material witnesses.
There were however, no adjustments as the deceased was
obviously not available to the Plaintiff and Mrs Martin-
Gallagher for whatever reason was apparently not available to
the defendant.

59. At the close of the evidence it was the case as I had
anticipated that the witnesses who testified were of minimal
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assistance in providing any insight to the issues to be decided.
The resolution of the issues between the parties will in my view
lay largely in an understanding of the documents provided to
the court during the trial. I should note that even some of these
documents were of limited assistance as the information
contained in some of them were clearly hearsay and could not
be relied upon.”

46. From the evidence before him (which he said was notable for its sparseness) Evans J. found
that the responsibility to effect the life insurance policy did not lie with Barclays, but with the
broker. Here is how he put it:

“I am not satisfied on the available evidence that the Defendant
assumed responsibility to effect the Insurance. The
responsibility in my view was always on the Deceased to
provide the Policy for the benefit of the Defendant. It is
apparent that the Defendant sought to facilitate this process by
referring the Deceased to Barfincor who like most mortgage
companies held a brokers licence and had a working
relationship with Global Life. The rationale for this is also
evident. Barfincor being a subsidiary of the Defendant was
easily accessible and would also benefit financially from the
referral.” [Emphasis added]

47. He said in his judgment that once the matter was referred to Barfincor, as the insurance
broker by Barclays, it became the broker’s responsibility to ensure that the policy was
obtained. The conclusions of Evans J. cannot be challenged given the paucity of the available
evidence and his clear finding that the appellant failed to discharge the burden of proving his
case, which lies on him.

48. Nevertheless, Evans J. found that as the insurance policy, was security for Barclays, as well
as the deceased the failure to effect an insurance policy when one had assumed responsibility
for doing so, constituted an actionable loss to the deceased. He said:

“In my view if any possible cause of action existed it would be
against Barfincor and not the Defendant.”

49. From the evidence before him and the authorities, Evans J. cannot be faulted for coming to
that conclusion. As there is no duty of care on the part of the respondent/bank, there can be
no negligence of the respondent/bank. Consequently, it is unnecessary to consider issue (ii).

Issue (iii): Can the release of the loan proceeds by Barclays to the deceased prior to the
Policy being effected constitute actionable negligence on the part of Barclays and so affect
its rights under the mortgage?

50. On this matter, Evans J. took the view that the release of the loan proceeds prior to
implementation of the policy was not actionable as a breach of contract nor in negligence,
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nor did it affect the terms contained in the mortgage. In the mortgage, the deceased
committed himself to the terms subject to his right of redemption on repayment of the debt.

51. We agree with counsel for the respondent that the respondent/bank has power to release or
modify the securities requested in the letter of commitment. Clause 4 of the Indenture of
Mortgages provides:

“It is hereby further agreed that the Bank shall be at liberty
from time to time to give time for payment of any bill or bills
or exchange, promissory note or notes or other security or
securities which may have been discounted for or received on
account of the Borrower by the Bank or which the Borrower
shall be liable as drawer acceptor maker endorser or otherwise
to any party or parties liable thereon or thereto as the Bank
shall in its discretion as it thinks fit may vary and credit to any
person for whom the Borrower may be or become surety to the
Bank and therein release or exchange any securities held or to
be held by the Bank in such last mentioned matter without in
any manner releasing the Borrower or affecting the security
hereby made...”

52. Furthermore, the respondent's right to possession contained in Clause 8 of the Indenture of
Mortgages provides:

“Section 22 of the Conveyancing and Law of Property Act or
the equivalent provision of any re-enactment or amendment of
the same shall not apply to this security but the statutory
power of sale shall as between the Bank and the Purchaser
from the Bank be exercisable at any time after the execution of
this security provided that the Bank shall not exercise the said
power of sale until payment of the money hereby secured has
been demanded and the Borrower has made default for one
month in paying the same but this proviso is for the protection
of the Borrower only and shall not affect the Purchaser or put
upon inquiry such default has been made.”

53. Additionally, it has long been established that a legal mortgagee is entitled to possession of
the property as soon as the security has been executed. In Four-Maids Limited v Dudley
Marshall (Properties) Limited [1957] Ch. 317 it was held that:

“A mortgagee, unless precluded by some term expressed or
implied in the mortgage, has a right at any time to go into
possession of mortgaged property by virtue of the legal interest
he has therein, whether or not any payment under the
mortgage is outstanding.”

54. Harman J. in delivering the judgment of the court expressed the opinion that this entitlement
exists “even before the ink is dry on the mortgage”
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55. In our judgment, Evans J. was entitled to find as he did that:

“It was not a great risk as the deceased from the evidence had
been a good customer and they in any event held other more
meaning security from him (the deceased). If a risk existed it
was a risk to the Bank and not to the deceased. It is my view
therefore that the release of the loan proceeds prior to its
coming into existence constituted neither a breach of contract
nor negligence on the part of the defendant.”

Disposition and Conclusion

56. For all the above reasons, we find the appellant’s grounds of appeal unmeritorious and
dismiss this appeal. Accordingly, the judgment and orders made by Evans J, are affirmed
with costs to the respondent/bank in this court and in the court below to be taxed if not
agreed.

____________________________________
The Honourable Mr. Justice Jones, JA

____________________________________
The Honourable Dame Anita Allen, P

____________________________________
The Honourable Mr. Justice Isaacs, JA


