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Criminal Appeal - Appeal Against Conviction - Armed Robbery - Possession of an 

unlicensed firearm with intent to endanger life - Voir Dire - Judge ruling evidence 

admissible - No reason given by judge for allowing the evidence – Whether Verdict 

Unsafe due to appellant being unrepresented  

On the 28 February 2014 Burger King Cable Beach location was robbed by assailants 

wearing masks and bearing guns. Shortly thereafter mobile police encountered a 

vehicle and motioned for the driver to pull over. The driver of the vehicle did not pull 

over but persisted in driving erratically, crashing into another vehicle at the Tonique 

Williams Darling Highway roundabout. The officers shot at the fleeing assailants. Tony 

Newbold was shot.  

Four persons, including the 2 appellants, were charged with the robbery. They all gave 

confession statements to the police and later recanted alleging that they had been 

forced to sign the confession statements through oppression, violence and omissions by 

the police.  

A voir dire was held to determine the admissibility of the confessions and the learned 

judge gave his finding but did not give reasons for so finding. The appellants were 

convicted and appealed their convictions.    

Held: Appeals dismissed; the conviction and sentence of each appellant affirmed. 

per Allen P: I acknowledge that the burden is on the prosecution to refute any allegation 

made by the defendant that he experienced pain during the interview due to the police’s 

neglect to give him medication prescribed by the doctor for the reduction or relief of pain 

caused by his surgery. However, it is obvious from the learned judge’s decision on the 

voir dire, that he found Newbold was not in pain during the interview, and that the failure 

to give him his medication did not amount to an omission which would render the 

confessions unreliable. 

Having considered the evidence adduced in the voir dire on behalf of both appellants, I 

am satisfied in the premises, that the judge’s decision that the statements were 

admissible under s 20 (2) of the Evidence Act was reasonable and supported by the 

evidence. 

Given that the Privy Counsel has left the giving of reasons to the discretion of each 

judge in each case, whether he is duty bound to give reasons or not or whether he gives 

a brief or detailed reason, depends on the circumstances. After review of the case law 

and the particulars of these cases, I have come to the conclusion that the learned judge 

was under no duty in the circumstances of these cases to give reasons as given the 

evidence on the voir dire there could be no doubt why the judge admitted the interviews 

and statements. These cases were such that they called for no more than the rejection 
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of one version and the acceptance of the other version. In the premises, his decision not 

to give reasons was not an irregularity and even if it was, his failure to do so did not 

substantially affect the fairness of the trial. 

Having ruminated on the evidence before the court, and given the simplicity of the 

issues in the case, the fact that Newbold, although advised by the court that he could 

have representation, chose not to, and given his facility in structuring his questions, I am 

of the view that Newbold’s case was properly and effectively made out before the jury. 

In the result, the jury believed the case the prosecution placed before them and were 

satisfied beyond a reasonable doubt of Newbold’s guilt. I have no doubt that had the 

case been presented by counsel the results would have been the same.     

I have no doubt that there was no miscarriage of justice in this case. I apprehend no 

prejudice suffered by the appellant, nor do I find that his lack of representation made his 

trial unfair or his conviction unsafe. 

I accordingly conclude that none of the grounds of appeal put forward by either 

appellant has been made out, and I would dismiss both appeals. 

 

Wallace and Another v R [1997] 1 LRC 350 Considered 

R v Webb (1994) 74 A Crim R 436 Mentioned 

R v Atkinson [1984] 2 NZLR 381Mentioned 

Dario Gary Tinker v Regina CAIS No 107 of 2009 Considered 

James Miller v Regina SCCrApp No. 106 of 2009 Considered 

R v Howes [1964] 2 All ER 172 Considered 

Stafford v DPP [1973] 3 WLR 719 Mentioned 

______________________________________________________________________                 

JUDGMENT 

______________________________________________________________________ 

Delivered by The Honourable Dame Anita Allen, P: 

Introduction: 

1. The appellants Newbold and Bain were convicted on 28 February 2014 of being 

concerned together and with others in the armed robbery of Burger King Cable 
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Beach on the evening of 26 September 2011. Newbold was also convicted of two 

counts of possession of a firearm with intent to endanger life. Both appellants 

were sentenced to imprisonment on 24 September 2014.  

 

2. Mr. Newbold and Mr. Bain each filed an appeal against conviction. Those 

appeals were heard separately, and in each case we reserved our decision; but 

in as much as the issues raised on both appeals against the armed robbery 

convictions were similar, I have combined both decisions in one judgment. 

 

 Prosecution’s case  

3. It was the prosecution’s case that the appellants robbed the restaurant and were 

shortly thereafter spotted by police who were on mobile patrol. The police officers 

allegedly motioned for the appellants to stop, but the driver of the vehicle 

persisted, increasing his speed and drove in an erratic manner to the point that 

the vehicle crashed into another vehicle on the Tonique Williams-Darling 

Highway roundabout.  

 

4. The officers gave evidence that immediately after the crash, the doors of the 

vehicle opened and they were fired upon by the occupants of that vehicle as they 

exited. The police returned fire, and the appellant Newbold was shot. The other 

occupants of the vehicle escaped capture, running in different directions into 

nearby bushes. Newbold was taken to the Princess Magaret Hospital (PMH) to 

be treated and was subsequently released to the custody of the police. Bain, 

along with two others, were subsequently taken in by the police for questioning. 

The prosecution asserted that the defendants were cautioned and questioned 

and each gave confessions in a Record of Interview (ROI), and a Caution 

Statement (CS). 

 

The Defendants’ cases 

 

5. Newbold’s case is that he was not involved in the armed robbery and that while 

walking along the Tonique Williams-Darling highway on his way to the ATM 

machine, he was shot. He said, he was taken to PMH and released to police 

custody. He complained that while in custody, he was denied medication which 

had been prescribed by the doctor who treated him at PMH; and that in that 

state, the ROI and CS were subsequently obtained from him. He complained that 

any confession so obtained was unreliable and inadmissible. 
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6. Bain’s case is that he was not guilty of the crimes attributed to him. That his sole 

connection to the crimes was his ROI and CS which, he said he was forced to 

sign by the police after he was punched, choked and stomped on. He further 

contended that although he was interviewed for an extended period he was 

denied refreshment and access to an attorney; and in the premises his ROI and 

CS were inadmissible. 

Voir dire 

7. In light of the accusations regarding oppression and omissions by the police, a 

voir dire was held for each defendant to determine the admissibility of the 

confessions. After the completion of the voir dire, the learned judge ruled that the 

confessions were admissible.  

  

8. At the end of the trial both the appellants were convicted as noted.     

 

Appeal 

9. The appellant Newbold on 23 November 2016 filed a Second Amended Notice of 

Appeal against his convictions on the following grounds: 

 

“Ground 1  

The Learned Trial Judge erred by determining that the 

appellant’s interview and statement were admissible as 

evidence. 

 

Ground 2  

The Learned trial Judge erred by failing to give reasons for a 

decision to admit the appellant’s interview and statement 

after a voir dire was held. 

 

 

Ground 3  

In the circumstances, the appellant’s trial was unfair and he 

suffered prejudice due to the fact that he was unrepresented 

during trial.” 

 

10. In submissions filed on 1 October 2014, the appellant Bain gave notice of 

grounds for appeal against his convictions: 

 

“Ground 1  
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The Learned Trial Judge erred in law when he admitted the 

alleged Record of Interview and Confession Statement into 

Evidence. 

 

Ground 2  

The verdict is unreasonable and cannot be supported having 

regard to the evidence. 

 

Ground 3  

The verdict is unsafe and unsatisfactory having regard to the 

circumstances of the case. 

 

Ground 4  

The sentence is manifestly harsh and excessive.”  

 

11. During oral submissions before us however, Mr. Ducille (Counsel for Bain) 

argued only 3 grounds of appeal and further asked that his client be allowed to 

amend to a single ground of appeal. 

 

12. On 28 June 2016, we acceded to the application for leave to amend to substitute 

a single ground: 

“The learned trial judge erred in law when he failed to give 

reasons for admitting the alleged record of interview and 

confession statement into evidence, which substantially 

affects the merits of the Appellant’s case.” 

 

Admission of Statements of Confession into Evidence 

13. Newbold’s challenge to the admissibility of his ROI and CS was that the police 

neglected during the interview and statement to give him his medication to treat 

the pain he was feeling from surgery for the gunshot injury sustained at their 

hands. 

 

14. The issue in the voir dire relating to Newbold was whether the records of 

interview and caution statements made to the police by the accused were 

obtained in breach of Section 20 (2)(b) of the Evidence Act of The Bahamas 

which provides as follows: 

“If, in any proceedings where the prosecution proposes 
to give in evidence a confession made by an accused 
person, it is represented to the court that the confession  
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… 

(b) is rendered unreliable by reason of anything said or 
done or omitted to be said or done in the circumstances 
existing at the time, the court shall not allow the 
confession to be given in evidence against him except 
in so far as the prosecution proves to the court beyond 
reasonable doubt that the confession (notwithstanding 
that it may be true) was not obtained as aforesaid.”  

 

15. The investigating officer, Detective Sgt 774 Randall Deleveaux, in his evidence in 

chief said that no force or violence was used against Newbold, neither he said,  

were any threats or promises made to Newbold to cause him to sign the 

statements (page 401, line 9). Moreover, he further said Newbold had not 

complained to him of any pain, nor had he asked for medication for pain. When 

cross examined by Newbold, officer Delevaux strongly refuted Newbold’s claim 

that he had complained of pain and was denied medication for his pain. 

 

16. As to the level of pain Newbold might have been experiencing after surgery, 

Emergency Room Doctor Caroline Garraway under cross-examination by 

Newbold told the court that Newbold’s pain should not have been too bad at the 

time in as much as he would not have been discharged from the hospital if he 

was experiencing excessive pain. Further, she stated that she was unsure why 

muscle relaxers would have been prescribed for Newbold. In answer to Newbold 

she said that if he were denied stool softeners he would possibly experience hard 

stools and constipation, but if he ate a proper diet with fiber and lots of water it 

should not have been any difficulty. Dr. Garraway went on to state that even if 

the stool softeners were taken, it is still possible that a patient would suffer from 

constipation. 

 

17. Dr. Hasting W. Johnson, a medical doctor employed with the Public Hospital 

Authority assigned to Her Majesty's Prison gave evidence during the voir dire, 

that he examined Newbold and found no injury or other medical condition 

present. Moreover he stated that the appellant did not complain that he was 

denied his medication while in police custody. 

 

18. As to Newbold, I acknowledge that the burden is on the prosecution to refute any 

allegation made by the defendant that he experienced pain during the interview 

due to the police’s neglect to give him medication prescribed by the doctor for the 

reduction or relief of any pain caused by his surgery. However, it is obvious from 

the learned judge’s decision on the voir dire, that he found Newbold was not in 
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pain during the interview, and that the failure to give him his medication did not 

amount to an omission which would render the ROI and CS unreliable.  

 

19. The admissibility of Bain’s ROI and CS was not in the end a ground of appeal of 

his, nevertheless, given his complaint that no reasons were given for the Judge’s 

decision to admit his ROI and CS, it is necessary in any event to set out his 

allegations on the voir dire. 

 
20. Bain’s challenge was that he was oppressed by the police in that he was choked, 

stomped and punched, and Dr. Johnson confirmed that Bain did complain to him 

of being choked, stomped and punched by the police. Dr. Johnson testified that 

on his examination of Bain on his admission to prison, he did not find any 

physical evidence of trauma. He did however recount that Bain complained of 

injury to his neck, and he diagnosed Bain as having soft tissue damage in the 

neck. He said such a finding was in response to the patient’s complaint. When 

pressed on the matter, Dr. Johnson reiterated that the diagnosis was based on 

what the patient said as opposed to something that he could prove actually 

existed. 

 

21. Dr. Johnson further stated that notwithstanding that Bain told him he had some 

pain in his rib area, he found no evidence of rib fracture or any other injury which 

would be the cause of such pain. 

 

22. Officer Clayton Fernander testified that on the date in question, he did not have 

any dealing with Bain but he knew that they (the suspects at the time) were at the 

Central Detective Unit (CDU). He denied allegations that he had choked, 

punched, kicked, placed a bag over Bain’s head. He also denied he had 

threatened to kill Bain. On cross examination, Mr. Reckley, (counsel for Kadeem 

Bain in the court below) suggested to Officer Fernander that he had put his “six 

one, six two, 200-pound frame on him while he was on the floor” with his hands 

around Bain’s neck, which officer Fernander also denied. 

 

23. The trial judge had the advantage of seeing and hearing the witnesses as they 

gave evidence on the voir dire, and was in the best position to determine their 

truthfulness through tone, eye contact and body language. Moreover, the learned 

judge was in a better position to determine what the witnesses intended to 

convey when answering the questions asked of them on cross examination. After 

considering the evidence before the learned judge on the voir dire, I find the 

judge’s decision to admit the ROI’s and CS’s was fully supported by that 

evidence, and the exercise of his discretion reasonable. The learned judge was 

obviously satisfied to the required standard that the confessions were not 
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obtained in breach of section 20 of the Evidence Act, and that they should be put 

before the jury for them to decide whether or not the version of events the 

defendants confessed to was, or may be, true. 

 

24. There was in my view ample evidence from which the trial judge could 

reasonably conclude that the respondent discharged its duty to establish, in the 

case of Bain, that the Record of Interview and Caution Statement obtained from 

him was not obtained by oppression.  

 

25. Having considered the evidence adduced in the voir dire on behalf of both 

appellants, I am satisfied in the premises, that the judge’s decision that the 

statements were admissible under s 20 (2) of the Evidence Act was reasonable 

and supported by the evidence. This ground of appeal relied on by Newbold fails. 

Failure to Give Reasons 

26. Both appellants have submitted in their grounds of appeal inter alia, that the trial 

judge did not give reasons for his decision on the voir dire, and that he erred in 

so doing. 

  

27. This issue was discussed in the Privy Council case of Wallace and Another v R 

[1997] 1 LRC 350. The appellants Wallace and Fuller were convicted of murder 

and appealed their convictions on the ground, inter alia, that the judge gave no 

reason for finding that the alleged statements made by the appellants were 

admissible. Lord Mustill, giving the judgment for the Board states at page 357 

paragraph g;  

“The first ground advanced on behalf of the appellants 

was not raised in the Court of Appeal of Jamaica, or 

foreshadowed by their printed case. Nevertheless, their 

Lordships allowed it to be pursued, because it was of a 

kind which (if well founded) fell clearly within the 

principles of review just described. It relies on the fact 

that the trial judge, when announcing his decision that 

the statements were admissible in evidence, gave no 

reasons beyond saying that he found that the 

statements were given voluntarily by both the accused. 

The appellants contend for a rule of general application 

that a judge should always express his reasons for any 

procedural ruling given during a trial. Their Lordships 

are wholly unpersuaded that a rule so broadly framed is 
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now the law, or that it should be laid down for the 

future.” 

 

28. Their Lordships also made reference to R v Webb (1994) 74 A Crim R 436 

stating that the case: 

 

“concerned the admissibility of a confession by a 

person of Aboriginal descent, to which special 

conditions were applied by the Aboriginal Affairs 

Planning Authority Act 1972 (WA). The appellant's 

conviction was quashed on the ground that the judge 

had given no reasons for admitting his confession in 

evidence. It would be possible to explain this decision 

by reference to the special provisions of the Act, but it is 

plain that the court had wider principles in mind. It is 

sufficient to quote the following passages from the 

judgments of Malcolm CJ and Ipp J ((1994) 74 A Crim R 

436 at 439 and 445): 

 

'I accept that in certain circumstances it may be 

undesirable for a judge to give detailed reasons 

for decision on a voir dire. This may be the case 

where the judge has decided that confessional 

evidence is admissible because the allegations 

which have been made by the accused to the 

effect that it was involuntary are incredible, or the 

judge has otherwise reached an unfavourable 

conclusion about the credibility of the accused as 

a witness. There is a natural reluctance to say too 

much in case the views expressed are 

communicated to the jury, even if only after the 

trial has been concluded. Given that a degree of 

circumspection may be required, I am 

nonetheless of the opinion that there is an 

obligation on a judge to give reasons for ruling on 

the admissibility of evidence following a voir dire. 

The obligation applies whether the issue raised is 

voluntariness or fairness at common law or is 

referable to the statutory criteria specified in the 

Aboriginal Affairs Planning Authority Act. Not to 
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give such reasons would unfairly deprive the 

accused of his or her right of appeal or at least 

unjustly circumscribe it. The relevant Australian 

authorities have been collected by Ipp J. I agree 

with his Honour that, in the circumstances of this 

case, the failure of the learned Commissioner to 

give any reasons for his decision to admit the 

confessional material was an error of law …' 

 

'Cases can arise where the admissibility of confessional 

material involves issues of voluntariness alone. It can 

occur that those issues depend for their resolution 

merely upon credibility disputes. In cases of that kind 

the basis of the presiding judge's decision to admit the 

confessional material may be apparent solely from the 

issues raised during the voir dire. Where, however, there 

are a multiplicity of issues that arise in regard to the 

admissibility of confessional material, the mere fact that 

the judge holds that the material is admissible does not 

necessarily indicate that he or she has applied the 

proper tests in so holding, or that all relevant factors 

have been taken into account. In such circumstances, 

without the court giving reasons, it is not possible to 

ascertain whether the decision was made according to 

law …' (Emphasis added) 

 

29. The remaining authority cited by their Lordships was R v Atkinson [1984] 2 

NZLR 381. Hardie Boys J delivering the judgment of the court was quoted by 

their Lordships at p.383: 

 

'In R v Awatere [1982] 1 NZLR 644, this Court considered 

whether there is a general obligation for a Judge to give 

reasons for his decision. It was held that there is not but 

it was pointed out that it must always be good judicial 

practice to give reasons and failure to follow that 

practice might, depending on the circumstances, 

jeopardise the decision on appeal. For example, the 

potential appellant might have been seen to be unduly 

prejudiced by the omission, or the appellate Court may 

have to infer that there are in fact no adequate reasons 



12 
 

to support the decision. Thus whether or not reasons 

should be given and if so how fully expressed they 

should be will depend on the nature of the individual 

case. Mr. Larsen submitted that it is apparent from the 

Judge's decision, coming as it did at the conclusion of a 

lengthy hearing and after reference had been made to 

relevant authorities, that he must have rejected the 

appellant's version of events where it was in conflict 

with that of the police officer; for he conceded that if the 

Judge had been in any doubt about any of the 

appellant's allegations then he must have excluded the 

statement. The Judge's remarks may well be read in that 

way, and there may indeed be cases in this area of 

admissibility of statements, as in others, that are 

sufficiently plain and straightforward for the mere 

rejection of one account and the acceptance of another 

to be a sufficient discharge of the judicial duty. In other 

cases there may be no necessity to give more than quite 

brief reasons. In every case however it is essential for 

the Judge to make it clear that he has properly applied 

his mind to the issues before him and has proceeded to 

his conclusion on the correct legal basis. Even if the 

issue be no more than a determination of where the 

truth lies, it must be made apparent that he has correctly 

directed himself on the all important point of the 

standard of proof: as to which see R v McCuin [1982] 1 

NZLR 13.' 

 

30. In conclusion the court said: 

“Their Lordships doubt whether these and other 

passages support the proposed general rule to its full 

extent, but if so they must respectfully disagree. 

Undoubtedly there will be occasions when good 

practice requires a reasoned ruling. For example, where 

the judge decides a question of law sufficient, but no 

more, must be displayed of his reasoning to enable a 

review on appeal. Again, on a mixed question of law and 

fact the judge should state his findings of fact so that 

the law can be put in context. Similarly, the exercise of a 

discretion will often call for an account (however brief) 
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of the judge's reasoning, especially where the issue 

concerns the existence of the discretion as well as the 

way in which it should be exercised. These are no more 

than examples. In every case it will depend on the 

circumstances whether reasons should be given, and if 

so with what particularity. Frequently, there will be 

everything to gain and little to lose by the giving of 

reasons, even if only briefly. But other situations are 

different, as the present case well shows. 

 

Here, the trial judge was faced with an irreconcilable 

conflict of evidence between the police officers and the 

defendant, turning on credibility alone. No principles of 

law were in issue, and there was no discretion to be 

exercised. The only question was whether the judge 

believed one set of witnesses or the other. His ruling 

leaves the answer in no doubt. Simply to announce that 

he accepted the account given by the officers and the 

justice, and found the appellants' story unworthy of 

credit would not have advanced an appeal. Furthermore, 

although in cases where reasons are given it is prudent 

for the judge to say no more than strictly necessary, it is 

hard to see how a mere summary would have been 

appropriate in the present case; for there was always 

the risk that if anything was omitted in the interests of 

brevity the defendants would argue on appeal that the 

judge had overlooked it. In practice, he could scarcely 

stop short of a fully reasoned analysis. Their Lordships 

can see nothing to recommend such a course, and good 

reason not to follow it. In a case hinging on confessions 

the tasks of the judge and of the jury, although 

technically distinct, are in reality very much the same. 

The decision of the jury is announced in a non-speaking 

verdict at the end of the trial. For the judge to expound 

in detail almost at the beginning of the trial his reasons 

for preferring one story to the other would wholly 

unbalance the proceedings. His reasons, which would 

be given in the presence of the public, the advocates 

and the defendants would inevitably leave their mark not 

only on the future conduct of the trial but also on its 
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atmosphere. Furthermore, although a jury may well have 

a general inkling of what happens on a voir dire the risk 

that a lapse in security would allow the jury to learn why 

the judge considered the defendants' evidence 

unworthy even to raise a serious doubt as to the 

voluntary nature of the evidence was too serious to 

justify whatever gain, if any, there might be at the 

appellate level. In truth, nobody in the present case who 

had heard the evidence, the cross-examination and the 

submissions of counsel could have doubted why the 

judge decided as he did. It is not surprising that none of 

the counsel asked the judge to explain his ruling. 

 

In rejecting the first ground of appeal their Lordships 

are neither stating a general rule as to the giving of 

reasons for interlocutory decisions, nor recognising 

categories of situation in which reasons should always 

or should never be given. In every instance, it is for the 

judge to decide whether the interests of justice call for 

the giving of reasons, and if so with what degree of 

particularity.” (Emphasis added) 

 

31. From the above dicta, it is clear that it is not to be automatically assumed that the 

omission of reasons will always be fatal to the fairness of the trial or to the safety 

of a conviction. Every case will turn on its own facts and the circumstances 

presented. 

 

32. It follows then, that it is in the discretion of each judge in each case, whether he 

gives reasons or not, and if he does whether he gives brief or detailed 

reasons.That notwithstanding, judges may wish to give reasons even if they are 

brief; for as their Lordships state, there is everything to gain and little to lose. 

 

33. Given that the Privy Counsel has left the giving of reasons to the discretion of 
each judge in each case, whether he is duty bound to give reasons or not or 
whether he gives a brief or detailed reason, depends on the circumstances. After 
review of the case law and the particulars of these cases, I have come to the 
conclusion that the learned judge was under no duty in the circumstances of 
these cases to give reasons as given the evidence on the voir dire there could be 
no doubt why the judge admitted the interviews and statements. These cases 
were such that they called for no more than the rejection of one version and the 
acceptance of the other version. In the premises, his decision not to give reasons 
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was not an irregularity and even if it was, his failure to do so did not substantially 
affect the fairness of the trial.  
 

34. As previously noted, given the particular circumstances of these cases. I 
perceive no unfairness to the appellants in this case by the judge’s omission to 
give reasons, and I would not interfere with the conviction on this ground.  

 

Appellant Suffered Prejudice Due to Being Unrepresented 

35. Appellant Newbold advanced the argument that because he was unrepresented 

he suffered prejudice. See Ground 3 of his appeal set out at paragraph 9. 

36. At page 7 lines 23 -27 of the Supreme Court transcript the matter of counsel is 

raised by Newbold as follows: 

 

“MR.NEWBOLD: Sir, I need a lawyer, sir. 

THE COURT: You can get a lawyer, sir. It’s your choice 

to get a lawyer as you wish. You chose that. It’s your 

right. So if you have a lawyer, bring him here. Him or 

her.” 

 

37. The Constitution of The Bahamas states at Article 20: 

“(2) Every person who is charged with a criminal 

offence- 

   

(d) shall be permitted to defend himself before the 

court in person or, at his own expense, by a legal 

representative of his own choice or by a legal 

representative at the public expense where so 

provided by or under a law in force in The Bahamas;  

(e) shall be afforded facilities to examine in person 
or by his legal representative the witnesses called 
by the prosecution before the court…” 

 
38. This court discussed this issue in Dario Gary Tinker v Regina CAIS No 107 of 

2009 where the court (differently constituted) stated that: 
 

“In regard to the lack of defence counsel in some 
criminal trials, including the appellant’s, it should be 
borne in mind that in The Bahamas there is no 
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comprehensive statutory legal aid scheme; instead, by 
section 194 of the CPC and 19 of the Court of Appeal Act 
(Ch. 52), the court has the power to assign counsel to an 
indigent accused person. This power is usually 
exercised in capital cases and in other cases in the 
discretion of the trial judge or the court in the case of 
the Court of Appeal. In the period 1984 to 2000, when the 
Penal Code prescribed a minimum mandatory prison 
sentence of fifteen years’ imprisonment for armed 
robbery committed with a firmarm, this court, differently 
constituted, indicated that persons charged with an 
offence that carried a minimum mandatory sentence 
should be afforded legal representation at public 
expense. In 2000 all the minimum mandatory sentences 
were removed from the Penal Code and it appears the 
suggestion that such persons be afforded legal 
representation has fallen into disuse.”  

    
39. This court also had an opportunity to address this issue recently in James Miller 

v Regina SCCrApp No. 106 of 2009. 

“15. The particulars of Counsel’s complaint in ground 1 
was that the appellant did not have a fair trial in as much 
as he was unrepresented on a trial in which he was 
accused of very serious charges; and further that had 
the appellant had Counsel, his admission in the witness 
box of the highly prejudicial remark that he had been 
known to the police, would not have been made.  

16. Before beginning the discussion on the law relative 
to the appellant’s complaint, it is necessary to review 
the relevant circumstances which inform its context. 
Notably, the trial lasted for about four weeks, and apart 
from the testimony on the first day which consisted of 
the testimony of two police officers and three bank 
employees who did not identify the appellant as a 
participant in the robbery that day, the appellant would 
have had time to read the witnesses’ statements in 
preparation for his defence which was essentially that of 
alibi.  

17. A review of the transcripts clearly shows that the 
appellant actively took part in the trial; cross examined 
most of the witnesses and indeed, did a creditable job 
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on the voire dire, such that the record of interview 
attributed to him was excluded. As appears on the 
record, he expertly put his defence in his questions on 
cross examination and gave evidence on his own behalf 
on oath.” 

40. As noted, the appellant in the present case was instructed by the judge that he 
had a right to have counsel of his choice at his expense and that if he chose to 
instruct one he should have counsel attend with him. On the adjourned hearing, 
the appellant appeared without counsel and made no further mention of his need 
for legal representation. Moreover, he made no request of the judge for the 
appointment of counsel at the public’s expense under section 194 of the CPC.  
 

41. In considering whether or not there was prejudice to Newbold as a result of not 
having legal representation, this court must consider whether Newbold was able 
to effectively put forward his defence. This issue was discussed in R v Howes 
[1964] 2 All ER 172. Lord Parker CJ stated at page 176 para E that the appellant 
in that case, 
 

“… did undertake, though he says that he did not want 
to, his own defence; it is apparent that he did it with 
considerable skill. There is no doubt that he cross-
examined the witness, and that he put forward his 
defence, and in that respect it is quite different from R v 
Kingston. While not in any way approving of the course 
taken in this case, the court has come to the clear 
conclusion that there is no reason to interfere at all; that 
really the case was overwhelming; and that no counsel 
could have produced any different result. In those 
circumstances, the appeal against conviction is 
dismissed.” 

 
42. Suffice it to say that Newbold actively took part in the trial, was able to cross-

examine the prosecution’s witnesses at times with the assistance of the learned 
judge, and was relentless in putting his case to witnesses for the prosecution. I 
have reproduced the cross examination of Officer Dominic Mckinney by Newbold 
beginning at p1055 line 5 as an illustration:  
 

“Q. You said during the record of interview or statement, 

caution, I told you I did not need a lawyer? 

A.   Yes, sir. 

Q.  I suggest to you that you are wrong. 
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A.  That's what you told me, sir, and I also wrote that. 

Q. You said that during the record of interview, I gave 

that    voluntarily? 

A.  Yes, you did. 

Q.  I suggest to you again, Sergeant Deleveaux, you are 

wrong. 

Q.  Did you know I just came out of the hospital? 

A.  Yes, sir. 

Q.  You said I was never deprived of any medication. 

A.  Not to my knowledge, sir. 

Q. Did you bother to ask if I was on any? 

A.  I can't remember if I did, sir. 

Q.  The detention record should show. 

A.  I didn't make up the detention record, sir. 

Q. But you know I just came from the hospital. 

A. Yes, sir. And I questioned you reference to your 

injuries. 

Q. You did not sir. I suggest to you you did not. 

A. Yes, I did. 

Q. You said I was not forced in any way or deprived and 

no way whatsoever? 

A. No, sir.” 

 
43. Having ruminated on the evidence before the court, and given the simplicity of 

the issues in the case, the fact that Newbold, although advised by the court that 
he could have representation, chose not to, and given his facility in structuring his 
questions, I am of the view that Newbold’s case was properly and effectively 
made out before the jury. In the result, the jury believed the case the prosecution 
placed before them and were satisfied beyond a reasonable doubt of Newbold’s 
guilt. I have no doubt that had the case been presented by counsel the results 
would have been the same.     
 

44. I now turn to consider the final question pertinent to this issue as discussed by, 
Lord Parker CJ, in Howes (above), at page 175I -176A:  
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“The real question at the end of the day is whether the 
[appellate] court is completely satisfied that 
notwithstanding the unfortunate course this case took 
in regard to the defendant not being represented, there 
has been no miscarriage of justice. If there is the 
slightest doubt in the matter, then the court ought to 
quash the convictions.” 
 

45. I have no doubt that there was no miscarriage of justice in this case. I apprehend 

no prejudice suffered by the appellant, nor do I find that his lack of representation 

made his trial unfair or his conviction unsafe. As mentioned above, the jury 

having seen and heard the witnesses give their evidence - inclusive of Newbold’s 

- decided as the arbiters of fact to reject Newbold’s version of events, and the 

fact that he was unrepresented would not have changed that conclusion. 

Therefore, I have no lurking doubt about the safety of the convictions and I do not 

accede to this ground (see Stafford v DPP [1973] 3 WLR 719). For all of the 

above reasons, I dismiss both appeals and affirm the convictions.  

Disposition and Order: 

46. I accordingly conclude that none of the grounds of appeal put forward by either 

appellant has been made out, and I would dismiss both appeals. 

 

47. In the premises, the conviction and sentence of each appellant is affirmed. 
 

 

 
______________________________________               

The Honourable Dame Anita Allen, P 

                                                                                              

48. I agree. 
 

 

______________________________________        

The Honourable Mr. Justice Isaacs, JA 

 

 
49. I also agree. 

 

______________________________________              

The Honourable Ms. Justice Crane-Scott, JA 


