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Civil Appeal – refusal of interlocutory injunction – previous appellate decision which determined 

a primary issue in dispute between the parties and remitted other matters for determination by 

the court below - whether judge erred in refusing an application for an interlocutory injunction 

on the basis that there was no remaining cause of action in the proceedings to sustain it - 

whether appeal against judge’s refusal moot and academic – exercise of court’s discretion to 

hear a moot and academic appeal – whether exercise of judge’s discretion to refuse the 

injunction was erroneous in point of law     

 

 

On 7 November, 2017, on the instructions and of and in the presence of Julie Glover 

accompanied by a police officer the lock on the door of the Resident Manager’s Office was 

changed without permission of the second appellants. Thereafter, the second appellants filed an 

application in the Supreme Court in the consolidated proceedings by way of Summons, seeking 

interim injunctive relief to restrain the respondents from interfering with the second appellants’ 

duties as the lawfully elected board of directors of the Association; or from convening general 

meetings (whether annual or extraordinary) until further order. The matter was heard before 

Hanna-Adderley J, who refused the interim injunctive relief sought and dismissed the application 

with costs. The appellants appeal the decision of the learned judge. 

 

Held: Appeal allowed. Judge’s Ruling set aside in its entirety, including the order for costs in the 

court below. The appellants shall have their costs of the appeal to be taxed if not agreed. 

  

As the interlocutory injunction was no longer relief sought or required by the appellants at the 

appellate level, the Court considered whether the issues raised in the appeal were now moot and 

of academic interest only. 

 

After reviewing English and Canadian cases, the Court employed the two-step test advocated in 

Canadian case law before exercising its discretion in favour of hearing the appeal. 

 

After considering the grounds the Court stated: With the greatest of respect to the judge’s 

conclusion at paragraph 43 of her Ruling, it is difficult to see how this could be correct. As we 

see it, had the learned judge examined the Writ of Summons as carefully as she should have 

done, she would have concluded that the appellants were not seeking a free-standing injunction 

as she erroneously thought. On the contrary, the appellants were merely preserving their right as 

the lawful directors of the Association to manage the Association’s affairs and to obtain the 

consequential relief prayed for in their Writ. While this Court’s Decision of 4
th

 September, 2017 

undoubtedly settled the primary dispute as to which group of persons were the validly elected 

directors of the Condominium Association, it did not follow that there did not exist other serious 

issues and/or even consequential claims remaining in the proceedings which would have 

grounded the grant of interim injunctive relief. Even the most cursory examination of the 

pleadings in the court below reveals that there were numerous serious issues, claims and relief 
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still outstanding in the Nassau action which still remained to be heard and disposed of and which 

were consequential on this Court’s having first settled the issue as to which group of persons was 

the validly constituted board entitled to manage and prosecute the Association’s affairs. 

 

In the light of the interim relief which the appellants’ sought in their Summons of 7
th

 November, 

2017, the filed affidavits and the serious consequential issues still outstanding before the 

Supreme Court in the consolidated proceedings, it is clear to us that the correct test to be applied 

to the appellants’ application would have been that in American Cyanamid v. Ethicon Ltd 

[1975] A.C. 396 cited by the appellants and not Lord Diplock’s dictum in Siskina (Cargo 

Owners) v. Distos S.A. (Q.B.D.) (The Siskina) [1979] A.C. 210 (extracted above) on which the 

respondents relied in the court below. As clearly appears from the last sentence of paragraph 43 

of her Ruling, having erroneously determined that the appellants had no cause of action against 

the respondents and were applying for a free-standing injunction, the judge never considered the 

test for interlocutory injunctions in American Cyanamid. As we see it, her decision to deny the 

injunction was based on the erroneous finding that, as she saw it, there was no remaining cause 

of action to sustain it. We are satisfied that the exercise of the learned judge’s discretion was 

plainly wrong in law and that the appeal must therefore be allowed. 

 

American Cyanamid v. Ethicon Ltd [1975] A.C. 396 followed 

K.L.V v. D.G.R et al (1993) Can LII 2610 (BC CA) considered       

R (on the application of Rushbridger) v. A-G [2004] 1 A.C.357; mentioned            

R v. Secretary of State for the Home Department ex parte Salem [1999] 1 AC 450; considered 

Siskina (Cargo Owners) v. Distos S.A.(Q.B.D.) [1979] A.C. 210 considered 

R (on the application of YA) v. Secretary of State for the Home Department [2013] EWHC 3229 

(Admin); considered                     

R (on the application of Zoolife International Ltd v. Secretary of State for the Environment, Food 

and Rural Affairs [2007] EWHC 2995 mentioned     

The Attorney General for the Newfoundland and Labrador v I.N. et al (2002) NFCA 25 

considered  

 

 

 

 

JUDGMENT 

 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

 

Background: 

1. This appeal is the latest development in an ongoing dispute between the first respondents and 

the second appellants relating to which of two factions of unit owners is lawfully entitled to 
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constitute the Board of Management of the Lucayan Towers South Condominium 

Association. 

 

2. The initial dispute between the two groups arose in January 2013 and concerned the validity 

of an Extraordinary Meeting convened by the first respondents (and others) on 9
th

 January, 

2013 at which the first respondents and a Mr. Chris Rolle were purportedly elected to the 

Board of Directors in place of the second appellants who had been duly elected to the Board 

at an AGM held on 21
st
 March, 2005. 

 

3. Following the purported Extraordinary Meeting of 9
th

 January, 2013, the warring factions 

each commenced legal proceedings in the Supreme Court. The initial proceedings were filed 

by the respondents on 28
th

 May 2013, by way of Originating Summons in the Supreme Court 

in Freeport, Grand Bahama [2013/cle/GEN/Fp/00230] (“the Freeport action”) seeking a 

declaration as to the validity of the said meeting and declarations requiring the second 

appellants, inter alia, to cease and desist from interfering with the respondents’ management 

of the condominium.          

  

4. On the 24 December 2013, by generally endorsed Writ of Summons filed in Nassau, New 

Providence, the appellants also commenced a separate action [2013/CLE/gen/No. 02044] 

(“the Nassau action”) in which they sought to invalidate the Extraordinary Meeting of 9
th

 

January, 2013 and any decisions made at that meeting. They also sought damages, various 

declarations, injunctions and other relief. 

 

5. Both proceedings were consolidated and came on before the learned Chief Justice, Sir. 

Michael Barnett (as he then was) in Nassau. At a case management meeting held before the 

start of the substantive trial, the Chief Justice ordered, inter alia, that an Annual General 

Meeting of the Association be convened and conducted in accordance with the provisions of 

the Declaration of Condominium, the Bye-laws and the Law of Property and Conveyancing 

(Condominium) Act 1965. The Chief Justice’s case management order was not appealed and 

arrangements were duly made by the Chairman of the 2005 Board, Mr. Maurice Glinton, 

Q.C., for the court-ordered AGM to be held. 

 

6. Unfortunately, yet another dispute arose when prior to the start of the court-ordered AGM 

scheduled for 28
th

 March 2014, the Chairman determined that a quorum was not met, and 

adjourned the meeting to 11
th

 April, 2014. However, notwithstanding the Chairman’s 

decision, some unit owners remained behind after the Chairman and others had left the venue 

and purported, inter alia, to convene an AGM and to elect a new Board consisting of the 

same persons who had originally been elected at the 2013 Extraordinary Meeting. The 

persons so appointed also purported to ratify the Extraordinary Meeting of 9
th

 January 2013 

and the actions taken by the first respondents since then on behalf of the Body Corporate.  
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7. When the adjourned AGM resumed on 11
th

 April 2014, an election was held and those unit 

owners present elected a new Board which consisted of the Chairman, Maurice Glinton, 

Michaela Storr, and Godfrey Bowe (the second appellants). 

 

8. Problems between the two factions persisted and the second appellants went back before the 

Chief Justice once again to challenge the purported election of the first respondents at the 

28
th

 March, 2014 meeting on the basis, inter alia that the proxies used were invalid and 

further, that the unit owners who had voted at the purported meeting, were not qualified to 

vote as they were not in good financial standing.  

 

9. Following a contested hearing, the learned Chief Justice pronounced his Ruling in open court 

on 21
st
 July, 2014. He held that the first respondents (as the persons who had been elected on 

the 28
th

 March 2014) were unit owners who had been validly elected and therefore 

constituted the new Board of Directors of the Association as of that date.  

 

10. At paragraph 49 of his Ruling the Chief Justice also held, inter alia, that: “the 2013 

Directors [the first respondents] were not the directors of the Association from 9
th

 January, 

2013 to 28
th

 March, 2014. The 2005 Directors were still the directors during that period and 

that the claim by the 2013 Directors against the 2005 Directors in the first action cannot 

succeed”. This portion of the Chief Justice’s Ruling essentially resolved the substantive issue 

as to the validity of the Extraordinary Meeting which occurred on 9
th

 January, 2013 which 

had been in dispute in the consolidated proceedings and from which there has never been any 

appeal.  

 

11. Aggrieved by that portion of the Chief Justice’s Ruling relating to the validity of the outcome 

of the court-ordered AGM, the second appellants appealed to the Court of Appeal. On 4
th

 

September, 2017 this Court (differently constituted) set aside the Chief Justice’s Ruling and 

held that the second appellants (namely, the 2005 directors who had been re-elected at the 

resumed AGM on 11
th

 April, 2014) were the validly constituted board of directors of the 

Association. The Court, however, left intact the Chief Justice’s finding at paragraph 49 of his 

Ruling relating to the status of the 2005 directors following the 9
th

 January 2013 

Extraordinary Meeting from which there has been no appeal. [See SCCivApp No. 7 of 2015.] 

 

12. At paragraph 61 of its Decision, the Court remitted to the Supreme Court for determination, 

the consequential matters which remained outstanding in the consolidated Supreme Court 

proceedings. These included outstanding claims for a variety of declarations, the production 

of accounts, bank account information and monies collected from unit owners and damages.   
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Background to the current appeal: 

13. Following the delivery of the Court of Appeal’s Decision on 4
th

 September, 2017, and 

notwithstanding that the Decision held that the second appellants were the validly elected 

board of directors of the Association, the respondents filed a Notice of Motion seeking leave 

to appeal to the Judicial Committee of the Privy Council. That application has not been heard 

and has not yet been scheduled for hearing. Nor have the respondents applied for a stay of the 

proceedings pending their proposed appeal. 

 

14. On or about 27
th

 October, 2017, the second appellants were served with a bundle of 

documents purporting to be a requisition for their removal allegedly signed by 57.51 % of the 

unit owners. On 6
th

 November 2017, signs were posted around the Condominium compound 

giving notice of a General Meeting of the Body Corporate scheduled for November 15
th

 2017 

at 6 pm. The stated purpose of the meeting was to vote for and elect a new board of directors 

for the Association. 

 

15. On 7
th

 November, 2017, without consulting the second appellants and notwithstanding that 

the purported General Meeting had not yet taken place, an agent of Globaltech Security 

Company attended at the Condominium building on the instructions of Julie Glover, 

accompanied by a police officer and the said Julie Glover and changed the lock on the door 

of the Resident Manager’s Office. 

 

16. The second appellants immediately filed an application in the Supreme Court in the 

consolidated proceedings by way of Summons dated 7
th

 November, 2017, seeking interim 

injunctive relief to restrain the respondents from interfering with the second appellants’ 

duties as the lawfully elected board of directors of the Association; or from convening 

general meetings (whether annual or extraordinary) until further order. 

 

17. As their application was not scheduled for substantive hearing until December 2017 (which 

was well after the date set for the said meeting) the second appellants approached the Court 

of Appeal ex parte on 14
th

 November, 2017 and obtained a conservatory order from Isaacs 

JA restraining the respondents, their nominees, agents or proxies from convening an AGM or 

an Extraordinary Meeting until the determination of the issues raised in the Summons.    

 

18. In obedience to the conservatory order, the General Meeting was aborted and did not take 

place. The hearing of the appellants’ Summons of 7
th

 November, 2017, nonetheless took 

place inter partes before Hanna-Adderley J., as originally scheduled on 13
th

 and 14
th

 

December, 2017. The learned judge subsequently handed down her written Ruling on 14
th

 

February, 2018 refusing the interim injunctive relief sought and dismissing the application 

with costs.    
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19. By way of a Notice of Appeal Motion filed on 16
th

 February, 2018, the appellants launched 

their appeal against the learned judge’s Ruling. They also applied ex parte by Summons 

under a Certificate of Urgency filed on 21
st
 February, 2018 for interim relief pending the 

hearing of the appeal. The application was heard before a single judge, Crane-Scott JA, on 

22
nd

 February, 2018 and the following order made: 

 

“It is Ordered that: 

  

1. The Respondents, Julie Glover, Douglas Prudden, Linda 

Carroll-Strachan, Yasmin Popescu, each of them whether 

by themselves or their agents, inter alia Globaltech 

Systems Limited, or otherwise are hereby restrained from 

interfering with Maurice Glinton, Q.C., Michaela Storr, 

and/or Godfrey Bowe in the course of their duties as the 

members of the Board of Director of the Body Corporate 

Lucayan Towers South Condominium Association (“the 

Body Corporate”) until the determination of the Notice of 

Appeal filed herein on the 16
th

 February 2018 (“the 

Substantive Appeal”), or further Order. 

 

2.  No general meetings of the Body Corporate, whether 

Annual or Extraordinary, shall be convened until the 

determination of the Substantive Appeal, or further 

Order. 

 

3. The Respondent, Julie Glover, Douglas Prudden, Linda 

Carroll- Strachan, Yasmin Popescu, each of them, whether 

by themselves or their servants or agents shall not be at 

liberty to enter on or upon the areas within Lucayan 

Towers South Condominium subject to restricted access, 

especially Electrical Rooms, the Office of the Resident 

Manager ( or Director of Operation), and Elevator Shafts, 

nor shall they be at liberty to change locks on such rooms 

without prior permissions of a member of the current 

Board of Directors of the Body Corporate, namely, 

Maurice Glinton, QC, Michaela Storr, and Godfrey Bowe, 

until the determination of the Substantive Appeal of 

further Order. 

 

4. The costs of this appeal (sic) are reserved.” 
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20. The inter partes hearing of the application was also scheduled for hearing on 9
th

 March, 

2018, but was adjourned by consent for hearing by the full Court pursuant to rule 29(4) of the 

Court of Appeal Rules, 2005. 

 

21. The application for interim relief pending appeal came on for hearing before the full Court on 

26
th

 March, 2018 and has been adjourned on numerous occasions since then. On 1
st
 August, 

2018 counsel for the respondents agreed to forgo the inter partes hearing of the appellants’ 

Summons of 21
st
 February, 2018 and to proceed to the substantive appeal. After preliminary 

discussions with the Court, the substantive hearing of the appeal was adjourned and the 

parties were given time to seek a settlement of some of the more pressing issues which 

remained pending in the Supreme Court. In particular, counsel for the respondents undertook 

to obtain and file, inter alia, a statement of the accounts required in the court below for the 

period during which the respondents had intermeddled in the Association’s affairs. It was 

understood that this was one of the outstanding matters which would assist the second 

appellants, inter alia, to ascertain the financial standing of the current unit owners and 

facilitate their convening an AGM of the Body Corporate in accordance with the relevant 

Condominium Declaration and Bylaws.  

 

22. The substantive hearing of the appeal eventually came on before us once again on 7
th

 May, 

2019. At the start of the hearing, the mootness of the appeal, the apparent academic nature of 

the issues and the necessity for a full hearing of the appeal were explored with the parties. 

After some discussion, both parties were eventually content to rely on their respective written 

submissions, after which we reserved our decision. What follows are our reasons for 

allowing the appeal. 

 

Is the Appeal now academic and moot? 

 

23. As just noted, during the hearing before us on 7
th

 May, 2019 we had raised our concern that 

the real issues raised on the appeal appeared to be moot and perhaps of academic interest 

only inasmuch the threat posed by the General Meeting originally scheduled for 15
th

 

November, 2017 had dissipated and in practical terms, this Court could not now be asked (or 

expected) to grant the interim injunction which the learned judge had refused.  

 

24.  As we saw it, the necessity for the injunctive relief sought in the Notice of Appeal to prevent 

the respondents holding a General Meeting was no longer of any immediacy. Furthermore, as 

Mr. Gomez Q.C., informed us, the threat of the respondents convening another meeting in 

the future was unlikely to arise again before the remaining issues in the court below are heard 

and determined inasmuch as the respondents had since acknowledged that the second 

appellants alone had the legal authority to convene meetings of the Association. 
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25. Our initial concerns about the academic nature and mootness of the appeal were confirmed 

by counsel for the respondents, Mr. Gomez Q.C. At pages 22-23 of the appellate transcript, 

Mr. Gomez expressed the following view: 

 

“MR. GOMEZ, QC:  My view is that this appeal is now 

academic because my clients have taken a step in the Supreme 

Court which acknowledges that they cannot call an election. 

They cannot call an AGM.  All they can do is seek an order of 

the court requiring the appellants to do what is necessary to 

cause the AGM to occur.  And that is what has happened with 

the issues address. 

 

THE PRESIDENT:  Yes, but what order should we make now 

then?  If you are accepting that there are actions below that may 

affect all of this, and this has become, in your view, academic, 

then what is the order that this court is supposed to make?  

Because there is no injunction.  There is a stay that was granted 

by, I think, this court pending the appeal.  The stay -- 

 

 MR. GOMEZ, QC:  There is no need for this court to make an 

order granting an injunction.  That is the first point.  Because 

the respondents have accepted that they do not have the 

authority to call an AGM, and they have taken steps in the court 

below to make an application for an order requiring the 

appellants in these proceedings to call the AGM. That should 

have been done sometime ago.  It wasn't, unfortunately, until I 

think in March or April of this year….” [Emphasis ours] 

 

26.  We agree with Mr. Gomez in this respect. The injunctive relief was sought during the time 

when the threat of the respondents holding a General Meeting was live and urgent. It is now 

dead. The respondents are pursuing other relief in the court below and an injunction is clearly 

no longer required.  

 

27. For her part, Counsel for the appellants, Ms. Glinton reminded us that upon the dismissal of 

the appellants’ Summons, the learned judge had ordered costs of the application to the 

respondents. She submitted that unless the appeal was substantively heard and the judge’s 

Ruling set aside, the appellants would be obliged to honour the costs order. Indeed, the 

respondents had even taken the necessary steps to tax their costs. At pages 23-30 of the 

appellate transcript, Ms. Glinton had this to say: 

 

“MS. GLINTON: I am saying, my Lords, that certainly if we 
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can accept that the costs order in the court below --well, 

certainly from what is being said here today, it would seem 

that there is no reason to not allow the appeal and to set aside 

the costs order below. Because it seems to be accepted, firstly, 

that they were the persons who were doing this thing, and that 

they were wrong to be doing it. 

 

THE PRESIDENT: Well, if the appeal is allowed, the costs 

order has to be set aside. 

 

 MS. GLINTON: Exactly, that would fall away automatically, 

and we could save a lot of time here. But, as I said, this is only 

now subject to these concessions which are only coming 

forward, because until now, a part of what the argument was 

in the court below, was that we had not sufficiently proven that 

these respondents were responsible, which we said we did not 

have to do, but now in light of what is being said here, also has 

to fall away. 

 

THE PRESIDENT: Yes. Is there by agreement -- 

 

MS. GLINTON: I cannot see any reason why this appeal 

should not be allowed (sic) in this stage…. 

 

MS. GLINTON: If there is an undertaking, it seems, by my 

learned senior that there is no need for another injunction 

because his clients have accepted that they can go forward in 

this way, the question only comes down to whether or not the 

decision of her Ladyship at that time was correct, which is 

something that might be able to be dealt with by consent.  

 

And a part of that consent order would have to be also the 

setting aside of the costs order in the court below. My Lords, 

we say that there were multiple reasons why this decision 

should be set aside. But if my learned senior and I are able to 

come to a consent position that does not require us to launch 

into that but would have the effect of giving the relief 

essentially that we have sought that at the time, certainly, there 

was a need to restrain at least that meeting.”   [Emphasis ours]  
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28. This is quite possibly the first time that this Court has been confronted with the task of 

determining whether we should hear an appeal involving a dispute between litigants which 

has since dissipated and which raises issues which are now clearly moot or of academic 

interest only. The task before us is not novel, however, and it is possible to discern differing 

judicial approaches to the question emanating from decisions of English courts (including the 

House of Lords) as well as from the Canadian Provincial Courts of Appeal. 

 

29. The approach of English courts to the determination of appeals which raise purely academic 

issues, was discussed in the case of R (on the application of YA) v. Secretary of State for 

the Home Department [2013] EWHC 3229 (Admin). The issue arose in this way. The 

claimant, YA, sought judicial review of the decision by the Secretary of State who had 

refused him asylum as a refugee under the Geneva Convention and had granted him only a 

six-month period of discretionary leave to remain subject to restrictive conditions.  

 

30. Following a hearing before the First-Tier Tribunal, it was determined that the Secretary of 

State had wrongly excluded the claimant from the protection of the Geneva Convention. He 

was thereafter granted leave to remain in the United Kingdom for a period of five years as a 

refugee with no restrictive conditions. The claimant lodged an appeal and thereafter filed 

amended grounds seeking, inter alia, to quash the Secretary of State’s policy to grant him 

discretionary leave for a limited period and a further order to quash the earlier grant to him of 

six-month discretionary leave subject to restrictive conditions. Sitting in the Administrative 

Court of the Queens Bench Division on appeal from the First-Tier Tribunal, Patterson J., 

considered that inasmuch as the claimant had in fact been granted leave to remain for a 

period of five-years, a real issue had arisen on the appeal as to whether the matters raised in 

the claim were academic. 

 

31. Patterson J., reviewed English case law where various courts discussed the approach to the 

exercise of the discretion to hear appeals. He relied, in particular, on the following statement 

of principle enunciated by Lord Slynn in the House of Lords decision in R v. Secretary of 

State for the Home Department ex parte Salem [1999] 1 AC 450, which, he found, had 

not been disapproved or qualified in any later case.  

 

“The discretion to hear disputes, even in the area of public law, 

must, however, be exercised with caution and appeals which 

are academic between the parties should not be heard unless 

there is a good reason in the public interest for doing so, as for 

example (but only by way of example) when a discrete point of 

statutory construction arises which does not involve detailed 

consideration of facts and where a large number of similar 

cases exist or are anticipated so that the issues will most likely 

need to be resolved in the near future.” [Emphasis ours] 

 

32. Patterson J., also referred to a review of the authorities undertaken by Silber J., in R (on the 

application of Zoolife International Ltd v. Secretary of State for the Environment, Food 

and Rural Affairs [2007] EWHC 2995 and extracted the opinion expressed by Lord Hutton 

in R (on the application of Rushbridger) v. A-G [2004] 1 A.C.357 who explained that “it 



12 
 

is not the function of the courts to decide questions which do not impact on the parties 

before them.” 
 

33. Applying the principle articulated in ex parte Salem (above) Patterson J., outlined what he 

considered to be the prevailing English approach to dealing with academic issues arising in 

public law appeals of the specific type before him as follows: 

“36. In my view, these statements show clearly that academic issues 

cannot and should not be determined by courts unless there are 

exceptional circumstances such as where two conditions are satisfied 

in the type of applications now before the court. The first condition is 

in the words of Lord Slynn in Salem (supra) that “a large number of 

similar cases exist or anticipated” or at least other similar cases exist 

or are anticipated and the second condition is that the decision in the 

academic case will not be fact-sensitive. If the courts entertained 

academic disputes in the type of application now before the court but 

which did not satisfy each of these two conditions, the consequence 

would be a regrettable waste of valuable court time and the incurring 

by one or more parties of unnecessary costs.”  

34. As noted, YA’s case (above) clearly employs a two-step test for determining the existence of 

exceptional circumstances as pre-conditions to the exercise of the court’s discretion to hear 

and determine issues which no longer impact the parties and which are clearly of academic 

interest only. The approach is employed particularly in public law cases, as a strategy to 

preserve valuable judicial time and to ensure that only points of law of some general public 

importance are brought before the court for determination. Patterson J., further considered 

that the two-fold test is intended to determine whether it is in the public interest for the case 

to proceed. It is, however, unclear whether the approach to academic issues described in 

Salem and YA can be of general application. Nor is it clear whether the approach has been 

employed in relation to appeals (such as the current appeal) which do not involve public law 

issues.            

  

35. The approach of the Canadian Provincial Courts of Appeal to the question whether an issue 

before an appellate court has become moot and academic appears quite different from that 

employed in the English courts which we have just outlined. In The Attorney General for 

the Newfoundland and Labrador v I.N. et al (2002) NFCA 25, a decision of the New 

Foundland Court of Appeal, it was held that a determination of mootness involves a court 

undertaking a two stage inquiry. The first question to be examined is whether the tangible 

and concrete dispute has disappeared and the issues for determination have become 

academic. The second question to be examined is whether the court, should nonetheless 

exercise its discretion to hear the appeal. 
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36. As we see it, the English courts appear to utilize a rigid exclusionary approach to academic 

appeals, declining to hear the appeal unless exceptional circumstances of the two kinds 

identified in Salem and YA are shown. Canadian courts, on the other hand, approach the 

discretion whether or not to hear an academic appeal on a case by case basis. We are 

attracted to the Canadian approach which, in our view, allows for greater flexibility and has 

the obvious advantage of leaving the appellate court free to exercise its discretion in a 

deserving case as it sees fit and completely uninhibited by artificial pre-conditions of any 

kind.            

  

37. Applying the two-step test employed in the Newfoundland case to the present appeal, it 

appears to us that the first question should be answered in the affirmative since it is obvious 

that the tangible and concrete dispute as to the necessity for the grant of an injunction at this 

stage has long since disappeared. Furthermore, the date for the threatened meeting originally 

scheduled for 15 November 2017 has passed and there is no danger of that meeting now 

taking place. In our view, there is no doubt that the issues raised in the appellants’ grounds 

are now academic and moot inasmuch as the relief sought in their Notice of Appeal is no 

longer required. 

 

38. We have also had regard to the case of K.L.V v. D.G.R et al (1993) CanLII 2610 (BC CA) 

where the issue of the academic and moot nature of an appeal was similarly addressed by the 

British Columbia Court of Appeal. The case concerned an appeal from an order of a chambers 

judge who had directed that certain diaries or personal writings referred to in the plaintiff's list of 

documents be sealed and delivered to the court registry for inspection by the court. On appeal, it 

became apparent that that order of the chambers judge had already been performed. As the order 

pronounced by the judge had been performed, it was determined that the appeal before the Court 

to set aside the judge's order had become academic and moot and therefore it was unnecessary 

to deal with any of the submissions of counsel. Similarly, apart from the extant costs order 

which was made against them in the court below, there would seem to us to be no obvious 

rationale for the appellants to prosecute the appeal against the refusal of the injunction which 

raises issues which could be considered largely academic and moot and no longer necessary.  

 

39. Despite our views on the apparently academic nature of the issues raised in the grounds of 

appeal, in view of the extant cost order against the appellants, we have considered the second 

question identified in Newfoundland and Labrador (above), and have determined that we 

should nonetheless exercise our discretion to entertain the appeal.  

 

40. We accordingly, turn to briefly examine the appellants’ complaints. 
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The Appeal 

41. The appellants’ appeal is from the judge’s written Ruling of 14
th

 February, 2018 in which she 

(a) refused their application for interim injunctive relief pending resolution of the remaining 

issues before the Supreme Court; and (b) dismissed the application with costs. The 

appellants’ complaint about the judge’s Ruling may conveniently be distilled to the following 

four complaints: 

 

(i) That the learned judge wrongly considered and applied the case of 

Siskina (Cargo Owners) v. Distos S.A. (Q.B.D.) (The Siskina) [1979] 

A.C. 210 and in applying the test set out therein and failing to consider 

the principles set out in American Cyanamid v. Ethicon Ltd [1975] 

A.C. 396 the judge erred in law; [Grounds 1 and 4] 

 

(ii) That even if the learned judge correctly understood and applied The 

Siskina, she nevertheless wrongly interpreted the effect of the COA 

Judgment and the effect on the causes of action in the litigation; 

[Ground 3] 

 

(iii) That, even if the learned judge was right to apply the test in The 

Siskina, she nevertheless wrongly interpreted and/or failed to correctly 

apply the evidence before her when she stated that: “[it] is unclear 

from the Affidavits filed herein who instructed Globaltech Systems 

Limited to change the locks [to the Resident Manager’s Office” 

and when she found that: “I have been unable to discern a cause of 

action made out by the Applicants as against the Respondents or 

Mrs. Julie Glover in particular that would ground the grant of 

injunctive relief.” [Ground 5]  

 

(iv)  That, as a result of the above the learned judge failed to consider the 

actual application before her or appreciate the damage the Appellants 

anticipated and sought to avoid, thereby requiring this Court to 

consider the application anew. [Grounds 2 and 4] 

 

42. It is unnecessary for us to consider each ground seriatim or to delve too deeply into the 

individual grounds inasmuch as we consider that the appeal can be disposed on the basis that 

we consider that the learned judge’s conclusion at paragraph 43 of her Ruling that she was 

unable to “discern a cause of action against the applicants that would ground the grant 

of injunctive relief”, is plainly and demonstrably wrong for the reasons which now follow. 
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43. At paragraphs 39 and 40 of her Ruling, the learned judge correctly adverted to her wide 

discretionary powers to grant interlocutory injunctions as follows: 

 

“39. Section 21(1) of the Supreme Court Act, 1996 provides as 

follows:- 

“The Court may by order (whether interlocutory or final) 

grant an injunction or appoint a receiver in all cases in which it 

appears to the Court to be just and convenient to do so.” 

[Emphasis ours] 

 

40.  Order 29 rule 1(i) of the Rules of the Supreme Court (1978) 

provides as follows:- 

“An application for the grant of an injunction may be made by 

any party to a cause or matter before or after the trial of the 

cause or matter, whether or not a claim for the injunction was 

included in that party’s Writ, Originating Summons, 

Counterclaim or Third Party Notice, as the case may be.” 

[Emphasis ours] 

 

44. At paragraph 41 of her Ruling, while accepting that her discretion to grant interlocutory 

injunctions was a very wide one, the learned judge had this to say: 

 

“41….But an injunction is not a cause of action. It is simply a 

remedy and you need a cause of action to start a case. The 

effect of the Court of Appeal Judgment of September 4, 2017 

was to determine the main cause of action and relief sought in 

the Originating Summons and the Writ of Summons, namely, 

that the Applicants constitute the duly elected Board of 

Directors of the Association. The decision has been appealed 

but there has been no stay of the Court of Appeal’s decision. 

The substantive action between the parties is pending, in which 

the Applicants seek a number of reliefs. [Emphasis ours] 

 

45. At paragraph 42 of the Ruling the judge then adverted to the following dictum taken from 

Lord Diplock’s judgment at letter C on page 256 of The Siskina (above) on which she later 

relied in exercising her discretion: 

 

“A right to obtain an interlocutory injunction is not a cause of 

action. It cannot stand on its own. It is dependent upon there 

being a pre-existing cause of action against the defendant 
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arising out of an invasion, actual or threatened by him, of a 

legal or equitable right of the plaintiff for the enforcement of 

which the defendant is amenable to the jurisdiction of the 

court. The right to obtain an interlocutory injunction is merely 

ancillary to the pre-existing cause of action. It is granted to 

preserve the status quo pending the ascertainment by the court 

of the rights of the parties and the grant to the plaintiff of the 

relief to which his cause of action entitles him, which may or 

may not include a final injunction.”  

 

46. At paragraph 43 of her Ruling, the learned judge set out her reasons for refusing the 

injunctive relief which the appellants sought in the court below:-  

 

“43. I have considered very carefully the Writ of Summons 

filed herein, the ex parte Summons and the evidence adduced 

in the Affidavit of Mr. Glinton filed in support of this 

application and I have been unable to discern a cause of action 

made out by the Applicants as against the Respondents or Mrs. 

Julie Glover in particular that would ground the grant of 

injunctive relief. For the Court to grant the injunctions sought 

on the evidence before it would amount to the Court granting 

free-standing injunctions which the Court ought not to do. I 

accept Mr. Tynes’ submissions on this fundamental point. 

While some jurisdictions have moved away from the position 

taken by the Court in The Siskina, that is not the case in The 

Bahamas. The position in The Bahamas is still the same held 

by the Court of Appeal in the case of Grupo Torres SA v. Mees 

Pierson (Bahamas) Ltd and others (1998) ) FLR 16. Having 

decided the first issue, there is no need to decided (sic) the 

second, that is the application of the test in American Cyanamid 

in this case.” [Emphasis ours] 

 

47. With the greatest of respect to the judge’s conclusion at paragraph 43 of her Ruling, it is 

difficult to see how this could be correct. As we see it, had the learned judge examined the 

Writ of Summons as carefully as she should have done, she would have concluded that the 

appellants were not seeking a free-standing injunction as she erroneously thought. On the 

contrary, the appellants were merely preserving their right as the lawful directors of the 

Association to manage the Association’s affairs and to obtain the consequential relief prayed 

for in their Writ. While this Court’s Decision of 4
th

 September, 2017 undoubtedly settled the 

primary dispute as to which group of persons were the validly elected directors of the 
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Condominium Association, it did not follow that there did not exist other serious issues 

and/or even consequential claims remaining in the proceedings which would have grounded 

the grant of interim injunctive relief. Even the most cursory examination of the pleadings in 

the court below reveals that there were numerous serious issues, claims and relief still 

outstanding in the Nassau action which still remained to be heard and disposed of and which 

were consequential on this Court’s having first settled the issue as to which group of persons 

was the validly constituted board entitled to manage and prosecute the Association’s affairs.  

 

48. As noted earlier, the relief sought in the consolidated proceedings in court below included an 

outstanding claim against the respondents for damages for the tort of conversion of the 

Association’s property, and claims for a variety of relief in the form of various declarations, 

the production of accounts, bank account information and the proceeds of cheques and 

monies which were alleged to have had been diverted to the respondents’ possession and 

control during the time when they purported to act as the Associations directors. 

Additionally, as Mr. Glinton’s affidavits in the appellate Record clearly show, during the 

period when the respondents had intermeddled in the affairs of the Association, several units 

had been disposed of. Furthermore, before the second appellants could properly resume their 

duties as the validly constituted Board of Directors, a proper hand-over to the second 

appellants and a proper accounting of the Association’s affairs and monies collected by the 

respondents had necessarily to be made. It also had to be determined, inter alia, who the 

current unit owners were; and secondly, which unit owners were financial and entitled to 

vote at the Association’s meetings. Also to be determined in the proceedings in the court 

below is what monies had been collected and expended by the respondents during the period 

when they purported to act as the Association’s directors.  

 

49. In the light of the interim relief which the appellants’ sought in their Summons of 7
th

 

November, 2017, the filed affidavits and the serious consequential issues still outstanding 

before the Supreme Court in the consolidated proceedings, it is clear to us that the correct test 

to be applied to the appellants’ application would have been that in American Cyanamid v. 

Ethicon Ltd [1975] A.C. 396 cited by the appellants and not Lord Diplock’s dictum in 

Siskina (Cargo Owners) v. Distos S.A. (Q.B.D.) (The Siskina) [1979] A.C. 210 (extracted 

above) on which the respondents relied in the court below. As clearly appears from the last 

sentence of paragraph 43 of her Ruling, having erroneously determined that the appellants 

had no cause of action against the respondents and were applying for a free-standing 

injunction, the judge never considered the test for interlocutory injunctions in American 

Cyanamid. As we see it, her decision to deny the injunction was based on the erroneous 

finding that, as she saw it, there was no remaining cause of action to sustain it. We are 

satisfied that the exercise of the learned judge’s discretion was plainly wrong in law and that 

the appeal must therefore be allowed. 
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Costs 

 

50. We direct our attention now to the issue of costs of the appeal. As we have noted, we are of 

the view this appeal must be allowed. Accordingly, we set aside the judge’s Ruling in its 

entirety, including the cost order below in which she awarded costs of the dismissed 

application to the respondents. 

 

51. Notwithstanding our view that the issues in dispute on the appeal are now academic and 

moot, as noted in our discussion between paragraph 41-49, we were nonetheless satisfied that 

the exercise of the learned judge’s discretion was plainly wrong and that the appeal must be 

allowed. That being so, costs follow the event and the appellants are entitled to their costs of 

the appeal. 

 

Disposition 

 

52. For all the foregoing reasons the appeal is allowed, the Judge’s Ruling, including the order 

for costs of the application in the court below, is set aside. The appellants shall have their 

costs of this appeal to be taxed if not agreed. 
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