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Civil Appeal – Family Law – Divorce – Ancillary proceedings - Matrimonial property – 

Non-matrimonial assets - Non-matrimonial property - Property acquired after separation 

but during marriage –Property division - Equal division - Fairness 

 

The parties were married in 1999. They separated in 2010 and the Petition for Dissolution was 

made by the wife in 2011. The Decree Nisi was granted in 2014; however ancillary proceedings 

commenced in 2012. Mr. Munroe appeals the decision of the learned judge concerning the 

division of the property belonging to the parties of the marriage. He appeals on the ground inter 

alia, that “the Learned Judge erred in fact and in law in finding that the Appellant has no interest 

in the properties owned by the Respondent.” 
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Held: appeal dismissed; cost to the respondent to be taxed if not agreed. 

It is clear that not every case requires an equal division of assets. There may well be good 

reasons to depart from an equal division. Equality should be regarded as an aid not a rule of law. 

The objective is fairness. 

The issue in this appeal resolves itself to the question; was the judge unreasonable to exercise her 

discretion by compensating the wife for an interest in the husband’s Andros property but not 

compensate the husband for an interest in Lot 11 acquired by the wife a year before they 

separated. 

It was a reasonable exercise of her discretion. As we have repeatedly said, our role as an 

appellate court is limited to determining whether the trial judge made an error of law or that no 

reasonable judge could in all the circumstances make the decision that the trial judge has made. 

The Court’s holding that Andros property was purchased by the husband during the marriage for 

the benefit of the family and was used by the wife, the husband and the children was a proper 

finding on the evidence and the wife should be compensated for the loss of the benefit of the use 

of that property. 

The division proposed by the trial judge was one which the trial judge could reasonably have 

made and does not warrant any interference by this court.   

 

Floyd Sawyer v Flora Sawyer SCCivApp. No. 134 of 2014 applied 

Glinton v Glinton  SCCivApp. No. 101 of 2017 considered 

LKW v DD [2010] HKEC 1727considered 

 

 

 

 

 

 

 

JUDGMENT 

 

 

Judgment delivered by the Honourable Sir Michael Barnett J.A: 

1. This is an appeal against the decision of Bain J on a property adjustment order made 

consequent to the dissolution of a marriage. 



3 
 

2. The appellant is the husband. He and his wife (the respondent) were married in 1999. They 

had been living together prior to the marriage.  There are two children of the marriage. They 

are both teenagers and issues relating to them are not the subject of this appeal. 

3. The parties separated in 2010 and the Petition for Dissolution was made by the wife in 2011. 

The Decree Nisi was granted in 2014. The ancillary proceedings were conducted over a 

seven year period beginning in May, 2012. 

4. The properties involved were properties which the wife claimed were owned by the husband 

by himself and or with members of his family. These were properties on Johnson Road, in 

Andros, on Marshall Road and in Eleuthera. 

5. The other properties were properties in Moncur Alley and in South Ocean Estates which 

were all admittedly owned by the wife. 

6. There were also two motor vehicles owned by the Wife. 

7. After a heated dispute, characterize by a plethora of affidavits and vigorous cross 

examination, the trial judge exercised her discretion to make the following order: 

“1. That the wife had an interest in The Johnson Road 

property in the name of the husband and his brother. 

However as at the date of the conclusion of the hearing 

the property had been mortgaged such that it had no 

equity and the husband’s interest was immaterial and 

there was nothing meaningful for him to convey to the 

wife. 

2.  That the husband’s property in Andros should be 

appraised and the husband shall pay to the wife a sum 

equal to 50% of the appraised value. 

3.    That there should be no order requiring the wife to pay to 

the husband any monies in respect to Lot 11 Moncur 

Alley which was owned by her. 

4.   That the wife should not be required to compensate the 

husband for any interest in the vehicles owned by her.” 

8. The trial judge made no order with respect to the other properties as she was not satisfied that 

the husband owned the property in Marshall Road or in Eleuthera.  The other properties 

owned by the wife were acquired after they had been separated and indeed after the petition 

for a divorce had been presented. 
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9. The husband on this appeal challenges the Order made. He argues that there should be an 

equal division of the properties and since the judge found that the husband should pay the 

wife a sum equivalent to 50% of the appraised value of his properties in Andros; so also 

should the judge have ordered the wife to pay to him a sum equal to 50% of her property in 

Moncur Alley and South Ocean Estates. 

10. The gravamen of the husband’s case is that: 

“…the modern approach to a division of property in a 

marriage is equal sharing of property unless there is a 

compelling reason to depart from that equality.” See A v B 

(2009) Fam/div/00132) 

11. He argues that there was no justification to treat the assets differently and that the judge made 

a fundamental error in doing so. 

12. However, it is clear that not every case requires an equal division of assets. There may well 

be good reasons to depart from an equal division. Equality should be regarded as an aid not a 

rule of law. The objective is fairness. 

13. In her ruling, the judge carefully considered the relevant law she explained her reasons why 

she did not order the wife to pay the husband anything on account of any interest in the 

Moncur Alley property. She said: 

“Andros Property 

(278) The court holds that at the time of purchase the 

Respondent intended the Andros property to be used by 

the Petitioner and the Children of the marriage. The 

property was used by the Respondent when he lived in 

Andros. The Petitioner and the children regularly 

visited and lived with the Respondent on the Andros 

property. 

(279) The court holds that the Andros property being 

purchased during the marriage and used by the 

Petitioner and the Respondent is matrimonial property. 

The court orders that this property be appraised by a 

licensed appraiser and the Respondent pay the 

Petitioner an amount representing 50% of the 

appraised value of the property. These sums shall be 

paid to the Petitioner on or before 1 August 2018. 



5 
 

Lot 11 Moncur Alley 

(280) This property was purchased by the Petitioner in 2009 

during the subsistence of the marriage. The Petitioner 

states that she purchased the property as an investment. 

The Respondent was aware of the purchase and stated 

that he assisted the Petitioner to pay for the 

renovations. 

(281) This was denied by the Petitioner who stated that the 

Respondent did not assist at all. When the Petitioner 

purchased the property it was not in a livable condition. 

After the Petitioner left the matrimonial home she 

renovated and furnished one of the houses to enable her 

to reside with the Children of the marriage. 

(282) The Petitioner purchased Lot 11 Moncur Alley without 

any assistance from the Respondent. At the time of the 

purchase the Respondent was unemployed and the 

Petitioner paid the bulk of the expenses for her and the 

children of the marriage, being school fees, clothing and 

food. The Respondent stated that the Petitioner was 

able to purchase the property because he took care of 

the majority of the bills for the family. This is not so as 

the Respondent was “ostensibly” unemployed since 

2008. When the Petitioner purchased the property in 

2009 she was employed at UBS Bank and earned a 

salary of $70,000.00 per annum and obtained a 

mortgage from Family Guardian to assist with the 

purchase. The Petitioner has paid the mortgage and 

continued to pay the mortgage without any assistance 

from the Respondent. 

(283) The court finds that for the reasons stated above there 

is good reason to depart from equality and holds that 

the Respondent is not entitled to an interest in Lot 11 

Moncur Alley. 

(284) The court holds that Lot 13 Moncur Alley and the 

South Ocean Property owned by the Petitioner are not 

matrimonial property and the Respondent: is not 

entitled to an interest in these properties.” 
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14. In my judgment, this is a reasonable exercise of her discretion. The property, Lot 11 in 

Moncur Alley was purchased by the Wife in 2009 a year before the parties separated in 2010. 

It was paid for exclusively by the Wife with no contributions from the Husband, who was not 

even working at the time.  It was not even livable.  

15. All other properties acquired by the wife were acquired by her after the parties separated and 

the wife had filed the petition for divorce. Any complaint that the judge failed to compensate 

the Husband for an interest in those properties are in our judgment without merit.  

16. As the Court of Final Appeal of Hong Kong said in LKW v DD [2010] HKEC 1727 

“94. Where one of the parties acquires certain assets after 

separation without any help or contribution from the 

other, the court may well exercise its discretion to exclude 

such property from an equal division.” Emphasis added 

17. The issue in this appeal resolves itself to the question was the judge unreasonable to exercise 

her discretion by compensating the wife for an interest in the husband’s Andros property but 

not compensate the husband for an interest in Lot 11 acquired by the wife a year before they 

separated. 

18. Was that a reasonable departure from an equal division? 

19. I have no doubt that it was a reasonable exercise of her discretion. As we have repeatedly 

said, our role as an appellate court is limited to determining whether the trial judge made an 

error of law or that no reasonable judge could in all the circumstances make the decision that 

the trial judge has made. (See Sawyer v Sawyer SCCivApp. No. 134 of 2014 and Glinton v 

Glinton SCCivApp. No. 101 of 2017.) 

20. The Court’s holding that Andros property was purchased by the husband during the marriage 

for the benefit of the family and was used by the wife, the husband and the children was a 

proper finding on the evidence. 

21. The wife should be compensated for the loss of the benefit of the use of that property. 

22. The wife acquired Lot 11 immediately before the separation out of her own resources. The 

court was entitled to treat it in the same manner as property acquired after separation as 

mentioned earlier. 

23. Moreover, the husband effectively deprived the wife of an interest in the Johnson Road 

property, which had been the matrimonial home, by encumbering the property by a mortgage 

dated 17th February, 2011 after the parties separated.  Of that property the judge said: 
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“Johnson Road 

(269) The Johnson Road property is owned by the 

Respondent and his brother as joint tenants and is 

subject to a mortgage with BAF Financial. Mr. Julian 

Rolle from BAF Financial confirmed that the mortgage 

was in arrears and that a demand was made for 

repayment of the mortgage. A demand letter was sent to 

the Respondent in 2015 and even though, there has been 

no further payment BAF Financial has not exercised its 

power of sale. 

(270) The court finds that Petitioner is entitled to a share of 

the Respondent’s interest:  in the Johnson Road 

property. The Johnson Road property is owned by the 

Respondent as joint tenants with the Respondent’s 

brother WM. The Johnson Road property is subject to 

a mortgage at BAF Financial which is in arrears, 

(271)  BAF Financial produced two Agreements for Sale made 

in 2010 whereby WM agreed to transfer his interest in 

the Johnson Road property. There is no evidence that 

transfer was completed but it reveals the intention of 

the parties that the Johnson Road property be owned 

wholly by the Respondent. 

(272) This Agreement was presented to BAF and as a result 

BAF instructed that the mortgage be in the name of the 

Respondent alone with WM providing a guaranty. The 

mortgage however was prepared in the name of the 

Respondent and WW and no guaranty was executed. 

(273) The Respondent and Mr. Rolle from BAF Financial 

were unable to offer no explanation why the 

instructions for the mortgage in the Respondent's name 

alone were not complied with. 

(274) The Respondent submitted that he no longer has any 

interest in the Johnson Road property because he was 

unable to pay the mortgage and as the mortgage was 

being paid by his brother WM — he determined that 
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the property was owned fully by WM.  There was no 

transfer of the Respondent’s interest to WM. 

(275) From the information provided by BAF Financial it 

would appear that the Respondent has no equity in the 

Johnson Road property. The court questions whether 

the nonpayment of the mortgage by the Respondent’s 

brother who always paid the mortgage was a deliberate 

act to prevent the Petitioner obtaining any interest in 

the Johnson Road property. The Respondent stated 

more than once in cross examination that his family 

would assist him as long as no funds were gives to the 

Petitioner. 

(276) The property was appraised at $237,000.00 in 2016. In 

March 2016 the amount outstanding on the loan was 

$240,826.10. If no funds have been paid on the 

mortgage as alleged by the Respondent the amount 

owed to BAF Financial would have increased. 

(277) Under the circumstances even though the court has 

determined that the Petitioner has an interest in the 

Respondent’s interest in the Johnson Road property, 

the court is unable to make an order for the Respondent 

to pay the Petitioner for her interest. According to the 

appraised value of the property and the amount: owing 

on the mortgage there is no equity to the Respondent. 

Additionally the Respondent holds the property as joint 

tenant with WM and any equity would be shared with 

WM.” 

24. The wife would have been entitled to be compensated for an interest in that property. The 

husband prevented any meaningful order being made with respect to that property. 

25. In all the circumstances the division proposed by the trial judge was in our view one which 

the trial judge could reasonably have made and does not warrant any interference by this 

court.   
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26. There is no merit in this appeal and it is dismissed. The appellant shall pay to the respondent 

the cost of this appeal to be taxed if not agreed.  

 

 

_________________________________________ 

The Honourable Sir Michael Barnett, JA  

 

 

_________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

________________________________________ 

The Honourable Mr. Justice Evans, JA 


