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   *********************************************** 
Civil Appeal – Family Law – Divorce – Children of the marriage - Custody – Sole Custody Care 

and Control - Joint Custody Care and Control - Interim Order – Mental Health – Mood Disorder – 

Personality Disorder - Sufficient Evidence - Independent Assessment – Expert Evidence – Child 

Protection Act, Ch.132 – Matrimonial Causes Act, Ch. 125 

 

In July 2013 the appellant/father filed an application in the court below seeking, amongst other 

things, sole custody of the two children of the marriage. The appellant/father alleged, amongst 

other things, that the mother suffered from either a mood or personality disorder that placed the 

children of the marriage at risk of emotional and psychological harm.  
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In August 2013, the respondent/mother filed a cross-application seeking ancillary relief in the 

divorce proceedings in the form of an Interim Order granting both parties joint custody care and 

control of the children.  

 

In September 2013 very detailed interim living arrangements for the welfare of the children of the 

marriage were put in place by consent in which both parents were granted joint custody, care and 

control of the children on the specific terms and conditions agreed to by the parties and set out in 

the Interim Order. Following the grant of the Interim Order, the respondent/mother applied for 

ancillary relief seeking, inter alia, a final order for joint custody care and control of the children of 

the marriage. Both applications were heard together.  

 

In a January 2015 Ruling, the Chief Justice denied the appellant/father’s application for sole 

custody and made an order granting the parties joint custody care and control of the children in the 

same terms and conditions contained in the Interim Order then existing between the parties. The 

appellant/father appealed the entirety of that Ruling.  

 

Held (Allen, P dissenting in part):- appeal allowed, matter remitted to Supreme Court for re-

hearing, costs of the appeal are the appellant/father’s to be taxed if not agreed 

 

per Crane-Scott, JA 

 

Having considered the entirety of the medical evidence placed before the learned Chief Justice, I 

am constrained to agree with the appellant/father that in light of the same the Chief Justice failed to 

analyze the evidence adduced in support of the appellant/father’s case and failed to properly 

evaluate the expert evidence before the court as to the future harm or likely risk of harm as required 

by Section 3 of the Child Protection Act, Ch. 132 (“CPA”).  
 

In the face of such startlingly contradictory conclusions, Dr. Major’s apparent cherry-picking of the 

MCMI-III test results, along with the direct challenge to Dr. Major’s credibility and her ability to 

properly diagnose and assess the respondent/mother, it was absolutely incumbent on the Chief 

Justice to distill the evidence and provide thorough reasons for why, in the face of such strong 

challenges, he accepted the evidence of Dr. Major. It was not enough to state that he preferred Dr. 

Major’s evidence to that of Dr. Neville and Dr. Hudson-Allez simply because Dr. Major saw the 

respondent/mother more often than Dr. Neville and more recently than Dr. Hudson-Allez. The role 

of the court is to determine what is in the best interest of the children. In the face of such serious 

allegations and the possible long term mental and emotional harm to the children, the court was 

duty bound to conduct and provide in-depth analysis and reasoning in its judgment.  

 

There was no mention by the Chief Justice of the October 2014 reports of Dr. Neville and Dr. 

Hudson-Allez, as such this court cannot ascertain from the judgment whether the assertions 

contained within them were considered by the learned Chief Justice and on what basis he chose to 

disregard the challenges to Dr. Major’s credibility and conclusions raised within her reports. The 

Chief Justice’s failure to adequately canvass the evidence placed before him has effectively left 

unanswered major questions raised by the proceedings; namely whether the respondent mother 

suffered from a mood and/or personality disorder and if so, whether there was any risk of harm to 
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the children. The course proposed by the respondent/mother her Summons filed 29 March 2016 is, 

in my view, the course of action the learned Chief Justice should have undertaken before ruling in 

the manner in which he did. Indeed, Dr. Neville in his 31 July 2013, 20 August 2014 and 9 October 

2014 reports specifically recommended that this course of action be undertaken.  

 

Section 3(3) of the CPA clearly stipulates that in determining any question relating to 

circumstances regarding the upbringing of a child, the court shall: (i) have regard in particular to 

any harm that the child has suffered or is at the risk of suffering; and (ii) where relevant, the 

capacity of the child’s parents, guardians or other persons involved in the care of the child in 

meeting his or her needs. In order to enable him to adequately assess these matters, in the present 

case, the learned Chief Justice was duty bound to order that an independent assessment of the 

mental health of the respondent/mother and her ability to successfully co-parent the children be 

undertaken. He was wrong not to do so.  

 

The appellant/father is correct in his critique of the learned Chief Justice’s statements found at 

paragraphs 15 and 22 of the judgment that, “… there is no evidence that [the access arrangements 

are] having a negative impact upon the children [and] that they have on all accounts adjusted well 

to their new arrangements ...”. A consideration of the evidence placed before him demonstrates that 

there was indeed credible evidence before him that indicated that the children were not adjusting 

well to the interim living arrangements. 

 

In the face of this evidence and in light of the requirements of section 3 of the CPA it was 

incumbent upon the Chief Justice to do more than simply state as he did, “ that it is not in the best 

interest of the children to again change their living arrangements. They have on all accounts 

adjusted well to their new arrangements.” To confirm the interim arrangements without, at the very 

least discussing the various and nuanced aspects of the evidence relating to the care and control of 

the children raised directly by the evidence, was, in my view, an abdication of his responsibilities 

under section 3 of the CPA.  

 

I have considered the possibility of this Court adjusting the current order pending the re-hearing to 

address the issue which was raised before us about the instability caused by the children having to 

constantly move between the two households during the course of a week. I consider that that issue 

could be met by a slight adjustment to the Interim Order which would grant the father care, and 

control of the children Sunday morning to Wednesday morning and the mother care, and control 

from Wednesday evening to Sunday morning. However, having considered that almost 36 months 

have now passed since 2013 when the Interim Order was put in place, I do not consider it prudent 

for this Court to make such an adjustment without more.  

 

To make such an adjustment, even the minor one suggested above, requires the exercise of 

discretion. Were such an adjustment to be made at this level, we would, of necessity, have to take 

into account the relevant factors raised by section 3 of the CPA. This would require us to consider, 

amongst other things, up-to-date evidence of the current state of the joint living arrangements, 

including the children’s views of the arrangements which may well have changed since 2014. Such 

current evidence is not before us. Having regard to the requirements of the CPA and the evidential 

constraints in this Court, it is in the best interests of the children that their current living 
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arrangements be left in place pending the re-hearing of the entirety of the matter in the Supreme 

Court. 

 

In the meantime, the Interim Order on Custody filed 11th September, 2013 which was put in place 

by consent of the parties in advance of the custody hearing in the court below and by which both 

parents were given joint custody, care and control of the children of the marriage shall remain in 

place until further order. 

 

G v. G (Minors: Custody Appeal) (1985) 1 WLR 647 mentioned 
Re B (a minor) [2001] UKHL 70 mentioned 
 

per Allen, P 

 

I have read the draft judgment of my learned colleague Justice Crane Scott, and while I agree with 

her analysis of the issues raised and the decision to send the matter back for re-hearing; I do not 

agree that the current custody and access arrangements should be maintained while the matter is 

being re-heard.  
 

The record of appeal is replete with evidence from doctors across multiple jurisdictions that there 

may be some emotional and or mental illness of the mother that may impair her capacity to meet 

the emotional and mental needs of the children. There are also multiple opinions that if she suffers 

from either one of them, that there is a real risk of harm to the children’s development. By 

maintaining the order as it is, especially in light of the children’s stated discomfort with the ping 

ponging, will mean that the courts have failed the children, both in the Supreme Court and at the 

appellate level, in ensuring that their best interest and welfare is secured and mitigating, as best as 

possible, any potential risk of serious psychological harm. 

 

Until the status of the respondent/mother’s mental and emotional health is resolved this court has 

an obligation to reduce even the possibility of harm to the children. I would therefore order that an 

independent assessment of the respondent/mother’s health be completed by a psychiatrist appointed 

by a Justice of the Supreme Court, pending the completion of the independent assessment, re-

hearing and determination the appellant/father is granted sole custody of the children with 

reasonable access to the mother. The respondent/mother shall have access to the children from 

Thursday afternoon to 9am Sunday Morning. She is to collect the children from school on 

Thursday and return them to the care of the appellant/father, 9am Sunday morning. Costs of the 

appeal are the appellant/father’s to be taxed if not agreed.   
 

_______________________________________________________________________________ 

 

 

 

J U D G M E N T 

 

 

_______________________________________________________________________________ 
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Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 
 

Introduction and Background  
 

1. This appeal concerns a dispute about the custody, care and control of two children 

consequent on the dissolution of a marriage. It arises from a written Ruling of Sir Michael 

Barnett, Chief Justice (“the Ruling”) handed down on 13th January 2015 following lengthy 

contested custody proceedings which were heard before him in October 2014 and after 

which he awarded joint custody, care and control to the appellant/father and the 

respondent/mother respectively. 

2. The custody proceedings were initiated by the appellant/father by way of a Summons filed 

in the course of the divorce proceedings on 27th July, 2013 pursuant to the Child Protection 

Act (the “CPA”) and the Matrimonial Causes Act (the “MCA”) in which he had sought sole 

custody, care and control of the children of the marriage with supervised access by the 

respondent/mother.     

3. On 1st August, 2013, the respondent/mother filed a cross-application by way of Summons 

seeking ancillary relief in the divorce proceedings in the form of an Interim Order in the 

terms prayed for in her affidavit filed on the same day.   

4. The parties then appeared before the learned Chief Justice on 1st August, 2013 and upon the 

withdrawal and dismissal of the respondent/mother’s Petition and the hearing of the 

respondent/father’s Re-Amended Cross Petition, the Chief Justice granted a decree nisi for 

the dissolution of the marriage and ordered that the parties’ prayers for ancillary relief, 

including the custody applications, be adjourned to chambers. 

5. The parties next appeared before the Chief Justice on 10th September, 2013 for the hearing 

of their respective custody applications. As appears from the Interim Order on Custody filed 

11th September, 2013 (“the Interim Order”), the learned Chief Justice then put in place by 

consent, very detailed interim living arrangements for the welfare of the children of the 

marriage. In particular, both parents were given joint custody, care and control of the 

children on the specific terms and conditions agreed to by the parties and set out in the 

Interim Order. On 11th September, 2013 also, the Chief Justice handed down a written 

ruling on an issue on which the parties had failed to reach agreement, namely, the 

respondent/mother’s request to be allowed to take the children to school on those days when 

they were not in her custody, care and control. He denied the respondent/mother’s request 

on the basis that it was too disruptive and not in the children’s best interests. 

6. Following the grant of the Interim Order, the respondent/mother filed a Notice of 

Application for ancillary relief on 7th May, 2014 seeking, inter alia, a final order for joint 

custody care and control of the children of the marriage.  
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7. On 9th July, 2014 on the hearing the respondent/mother’s Summons for Directions filed on 

6th May, 2014, the learned Chief Justice fixed an October 2014 trial date for the custody 

hearing and gave specific directions for the future conduct of the proceedings before him.  

8. As the Appeal Record (including the Final Order on Custody entered on 26th January, 2015) 

will confirm, in preparation for the substantive hearing of their respective custody 

applications, both parties filed what, can fairly be described as a veritable mountain of 

affidavits and counter affidavits, each parent seeking to lay an evidential basis for the orders 

they respectively sought and to refute new allegations and matters which each new affidavit 

had raised. 

9. In support of his quest for sole custody, care and control of the children, the appellant/father 

filed numerous affidavits in which he sought to establish, inter alia, that the children’s 

welfare would be better served by a final order which granted him sole custody, care and 

control of the children and in which the respondent/mother would only be allowed 

supervised access. In a nutshell, the appellant/father’s claim to sole custody, care and 

control was premised on his assertions that an order for joint, as distinct from sole custody, 

care and control, was not in the children’s best interests and would expose them to the risk 

of harm since the respondent/mother was in a lesbian relationship, suffered from mood 

swings and a personality disorder, and further, during the currency of the Interim Order, had 

demonstrated an unwillingness and/or inability to promote the children’s relationship with 

him by encroaching on the agreed periods when he was responsible for their custody, care 

and control.   

10. For her part, the respondent/mother also filed several affidavits in which she denied the 

appellant/father’s various allegations about her fitness and suitability as a parent. Her 

affidavits further sought to establish her claim that the children’s welfare would be better 

served if the order for joint custody, care and control which she sought in her cross-

application were instead made.  

11. Both custody applications were eventually heard together just over a year later (in October 

2014) in contested proceedings which lasted approximately 6 days. Ultimately, the Chief 

Justice handed down his written Ruling on the 13th January, 2015. In effect the Chief 

Justice’s Ruling confirmed the terms of his Interim Order of 10th September, 2013, which, 

by the date when the Ruling was pronounced in 2015, had been in place for approximately 

15 months.  

12. For reasons set out between paragraphs 15 through 23 of his Ruling, the Chief Justice 

declined to vary the children’s existing living arrangements under the Interim Order and 

awarded joint custody, care and control of the children of the marriage to both parents on 

the identical terms and conditions set out in the Interim Order of 10th September, 2013. 
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While accepting at paragraph 15 that the children’s living arrangements under the Interim 

Order were not ideal, the learned Chief Justice found that no evidence had been provided 

that it was having a negative impact on the children’s well-being.  In essence, he determined 

that the two children had adjusted well to the interim living arrangements and further 

declared that in the absence of good reason it was not in the best interests of the children to 

change their living arrangements.  

13. After adverting between paragraphs 16 to 19 to aspects of the evidence given by Dr. Curtis 

Downes; Marie Carrol and Dr. Neville, the learned Chief Justice succinctly explained the 

reasons for his conclusion at paragraphs 20 – 23 of the Ruling why he was not prepared to 

accede to the appellant/father’s application for sole custody, care and control of the children 

or to limit the respondent/mother’s access in the manner proposed.  

“20. In my judgment, the concerns of Dr. Neville, though real, are not 

sufficient to cause me to make an order at this time giving the Husband 

sole custody and care and control of the two boys and limiting the Wife’s 

access as proposed by the Husband. 

21. All orders as to custody care and control of children are by definition 

interim orders. There is no such thing as a final order. The Court always 

has the jurisdiction to modify, vary or discharge any order in relation to 

children. This inherent power is given statutory force by section 22(5) of 

the Child Protection Act and section 74(7) of the Matrimonial Causes 

Act.  

22. In my judgment, it is not in the best interest of the children to again 

change their living arrangements. They have on all accounts adjusted 

well to their new arrangements which were a vast improvement on the 

circumstances prior to September, 2013. I accept that I am obliged to 

look at the matter de novo and must not be bound by the previous 

consent arrangement. In my judgment, to vary the arrangements in the 

absence of a good reason to do so would require the children to undergo 

another change and adjustment in their lives. That is not necessary and 

in my judgment, not in their best interest. I agree that children need 

stability and certainty in their lives. This present arrangement has been 

in effect for 15 months and they have adjusted. 

23. I will not vary the present Order. It shall remain in effect. The parties 

will have joint custody, care and control.” 

14. Unsurprisingly, the respondent/mother did not appeal the Ruling and perhaps, for obvious 

reasons, appears quite happy with the outcome of the proceedings in the court below, which 
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was essentially, in line with her application for ancillary relief of 7th May, 2014 seeking, 

inter alia, a final order for joint custody care and control of the two children of the 

marriage. The appellant/father, however, strongly disagrees. On 27th January, 2015 the 

appellant/father filed a 13-page Notice of Appeal, seeking to have the Ruling vacated in its 

entirety and complains about what, he says, are numerous errors of law and fact on the part 

of the learned Chief Justice. His primary complaint relates to the fact that the learned Chief 

Justice made an order for joint custody, care and control of the children (in identical terms 

to that contained in the Interim Order) instead of the order for sole custody, care and control 

with supervised access to the respondent/mother which he had sought. 

Approach of the Court of Appeal in custody cases 

15. Before delving into the appellant/father’s specific complaints, it may be useful at this stage 

to advert to the principles which should guide an appellate court which is reviewing the 

decision of a judge in the exercise of his discretion in cases involving the custody and 

welfare of children. 

16. In G v. G (Minors: Custody Appeal) (1985) 1 WLR 647, the House of Lords rejected the 

appellant’s contention that appeals in custody cases or in other cases concerning the welfare 

of children are subject to special rules of their own. The House further rejected the 

appellant’s contention that in custody cases the only proper way in which an appellate court 

can assess whether the judge of first instance has exercised his jurisdiction correctly, is to 

carry out the same balancing exercise between the various factors in favour of and against 

each party as the judge at first instance has done and allow the appeal if it reaches a 

different conclusion from him as to what is in the best interests of the child.  

17. Delivering the decision of the House in G v. G, Lord Fraser of Tullybelton acknowledged 

the difficult nature of the discretion to be exercised by the first instance judge in custody 

cases and explained the limited role of an appellate court in reviewing the judge’s discretion 

in such cases. At page 651 paras A-C, he observed: 

“The jurisdiction in such cases is one of great difficulty, as every judge 

who has had to exercise it must be aware. The main reason is that in 

most of these cases there is no right answer. All practicable answers are 

to some extent unsatisfactory and therefore to some extent wrong, and 

the best that can be done is to find an answer that is reasonably 

satisfactory. It is comparatively seldom that the Court of Appeal, even if 

it would itself have preferred a different answer, can say that the judge’s 

decision was wrong, and unless it can say so, it will leave his decision 

undisturbed.” [emphasis added] 
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18. The principles enunciated in G v G, were reaffirmed by the House of Lords in the 2001 

case of Re B (a minor) [2001] UKHL 70. There Lord Nicholls of Birkenhead stated: 

“[14] … But before any question can arise of the Court of Appeal 

making its own assessment of the requirements of A’s welfare and 

substituting this for the judge’s assessment, it must be shown that the 

judge erred in some relevant respect; by misdirecting himself on the law 

or the evidence, or by being so plainly wrong that she must have 

misdirected herself. 

[15] This principle is so well established as scarcely to bear repetition: 

see, for instance, the observations of Lord Scarman in B v W (Wardship: 

Appeal) [1979] 1 WLR 1041 at 1055 … and Lord Fraser of Tullybelton 

in G v G (Minors: Custody Appeal) [1985] 1 WLR 647 at 650 – 653. On 

the instant appeal leading counsel appearing for A's guardian submitted 

that, since this is not a case in which oral evidence was heard, it was 

more readily open to the Court of Appeal to substitute its view for that 

of the trial judge. He submitted that in so far as the Court of Appeal 

differed from the judge's evaluation of the inferences to be drawn from 

the primary facts, the Court of Appeal was in as good a position as the 

judge and, therefore, it was entitled to form its own independent 

opinion. In the light of this submission I must elaborate a little on this 

point. 

[16] In cases such as the present the first instance judge decides which 

order, if any, he considers is in the best interests of the child. When 

doing so the judge is often said to be exercising his 'discretion'. In this 

context this expression is descriptive of the judicial evaluation and 

balancing of a number of factors from which an overall conclusion is 

reached on a concept whose application in any given case is inherently 

imprecise. There is no objectively certain answer on which of two or 

more possible courses is in the best interests of a child. In all save the 

most straightforward cases, there are competing factors, some pointing 

one way and some another. There is no means of demonstrating that one 

answer is clearly right and another clearly wrong. There are too many 

uncertainties involved in what, after all, is an attempt to peer into the 

future and assess the advantages and disadvantages which this or that 

course will or may have for the child. 

[17] Hence the rationale underlying what I may call the principle in G v 

G. Courts of appeal exist to remedy mistakes in the first instance 
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process. The Court of Appeal is not intended to be a forum in which 

unsuccessful litigants, where no error occurred at first instance, may 

have a second trial of the same issue by different judges under the guise 

of an appeal. The mere fact that appellate judges might have reached a 

different conclusion had they been carrying out the evaluation and 

balancing exercise does not mean that the first instance judge fell into 

error. That fact does not, of itself, require or entitle the Court of Appeal 

to intervene. 

[18] Frequently a judge at first instance will exercise his discretion as 

described above in proceedings where he will also have to evaluate 

witnesses and their oral testimony. Depending on the circumstances, this 

feature may be an additional reason why an appellate court should be 

slow to intervene. But the presence of this additional feature is not an 

essential ingredient of the circumstances in which the principle in G v 

G is applicable. The principle in G v G applies irrespective of whether 

the evidence before the judge is oral or written, disputed or agreed. This 

principle is applicable in the present case even though the evidence 

before Bracewell J was wholly in written form.” 

19. Mindful of the foregoing principles, particularly in an appeal of this type, I turn to consider 

the grounds of appeal and the appellant/father’s several complaints. 

The Appeal 

20.  Viewed broadly, the Notice of Appeal Motion discloses some 12 grounds of appeal and 

many sub-grounds in which the appellant/father complains about what, he says, are 

numerous errors of law and fact on the part of the learned Chief Justice. 

21. Based on the order which he now seeks from this Court on the appeal, the appellant/father, 

it seems, is no longer pursuing the request which he originally made in his Summons of 27th 

July, 2013 for an order for supervised access by the respondent/mother. At paragraph 1 of 

his Notice of Appeal Motion the appellant/father while maintaining his quest for an order 

for sole custody, care and control of the children, now proposes that this Court grant the 

respondent/mother, inter alia, what he defines as “the regular weekly two night access” to 

the children during the school period and “Thursday afternoon access” to the children after 

school or from 1pm during school holidays until 6pm. At paragraphs 2 through 6, he sets 

out his detailed proposals for the respondent/mother to have, inter alia, varying short 

periods of what he describes as “overnight staying access” to the children during the 

Autumn break, school Christmas holidays; school Christmas holidays, Spring and Easter 

break and the school summer holidays.  
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22. For obvious reasons, it is impossible to reproduce in full each of the several grounds and 

sub-grounds contained in the Notice as this would unnecessarily add to the length of the 

Judgment. The appellant/father complains for example, about what, he alleges, is the 

learned Chief Justice’s failure to consider and rule on all the issues as to the respondent’s 

lesbianism and mental health issues and the associated risk of future harm to the children 

which had been raised on the application or to consider the relevance to those issues of 

much of the evidence which was led. He also complains about the judge’s approach to the 

exercise of his discretion, his failure to take into account case law relied on by the 

appellant/father; and in particular, his failure to adhere to the requirements of the CPA. He 

asks this Court to vacate the Ruling in its entirety and to substitute in its place an order 

which would grant him sole custody, care and control of the children of the marriage and 

further, grant the respondent/mother limited access to the children on the specific terms and 

conditions now set out in his Notice of Appeal Motion.  

23. Undoubtedly, the appellant/father is correct in his complaint on ground 1 that prior to the 

hearing, there had been a myriad of issues concerning the children’s living arrangements on 

which the parties could not agree and that some of those issues remained unresolved 

following the Chief Justice’s Ruling. These included questions such as which parent should 

have care and control of the children during the school term, where the children should 

reside during each school holiday; whether there should be any restrictions on either parent 

taking the children abroad, whether there should be detailed provision as to the children’s 

extra-curricular activities and if so, what those should be; and what the appropriate level of 

contact and telephone/Skype communication between the children and the non-custodial 

parent should be.  

24. The parties’ respective positions on the myriad of issues as to the future custody and access 

arrangements for the children which they had sought to have resolved at the hearing are 

summarized in a comparative table found at page 5 of the “Father’s Submissions In Respect 

of The Children” located at Tab 3 of the Appellant/Father’s Submissions on Appeal filed on 

18 February, 2016. 

25.  In my view, the fact that the appellant/father in ground 1 identified three unresolved issues 

concerning the children’s future living arrangements which were obviously not addressed or 

resolved in the Chief Justice’s Ruling is insufficient reason in itself for us on this appeal to 

impugn the exercise of the judge’s discretion not to award sole custody, care and control to 

the appellant/father with limited access to the respondent/mother. Having regard to the 

nature of the custody battle before him, it is obvious that the unresolved issues identified in 

ground 1 are only peripheral to the single most important issue for the Chief Justice’s 

determination at the hearing, which was whether the children’s welfare was best served by 

making the order for sole custody and care and control which the appellant/father requested 
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in his Summons of 27th July, 2013 as opposed to making the final order for joint custody, 

care and control sought on the mother’s application.  

 

26. Indeed, at paragraph 5 of the appellant/father’s written Submissions on Appeal, the 

appellant/father submits that the main thrust of his appeal is that the learned Chief Justice’s 

decision to award joint custody, care and control to both parties, rather than awarding sole 

custody, care and control to him with supervised access to the respondent/mother, exposes 

the children to the risk of significant harm. Furthermore, he complains, the Chief Justice’s 

order for joint as opposed to sole custody, care and control of the children resulted from the 

judge’s failure to properly evaluate the evidence which, the appellant/father says, was 

highly relevant and crucial to the proper determination of what was in the welfare of the 

children. 

27. Ground 1 is obviously not dispositive of the appeal and, in my view, cannot assist in 

determining whether the Chief Justice fell into error in the course of his Ruling. In short, the 

fact that he omitted to resolve the three issues identified in ground 1 does not, of itself, 

require or entitle the Court of Appeal to intervene. There is little merit in ground 1 which 

must fail.  

28. I turn now to consider grounds 2, 3, 7, 8, 10 and 12 all of which appear to have some 

bearing on the question whether interference with the learned Chief Justice’s Ruling not to 

accede to the appellant/father’s application for sole custody, care and control of the children 

is warranted on the basis that we are satisfied (following the test in G v. G and Re B 

(above)) that he misdirected himself on the law or on the evidence, or that his decision is so 

plainly wrong that we are satisfied that he must have misdirected himself. 

29. Grounds 2–3, 7–8, 10 & 12: Broadly viewed, these six grounds all center around the Chief 

Justice’s approach to the evidence which was before him. The grounds also seek to identify 

errors of law and of fact which the appellant/father contends, should satisfy us that the 

judge’s decision not to grant his application for sole custody, care and control was plainly 

wrong. I commence with grounds 10 and 12 which, in my view, have no merit and must 

fail. 

30. At ground 10 the appellant/father complains that the learned Chief Justice erred in law 

when he stated at paragraph 21 of his Ruling that all orders for custody, care and control are 

by definition interim and that there is no such thing as a final order. In my view, there is no 

merit in this ground as it is taken out of context from the rest of the paragraph and clearly 

misrepresents what the learned Chief Justice intended to convey, which was that custody, 

care and control orders are inherently interim, inasmuch as the Supreme Court always has 

power under the CPA as well as under the MCA to modify, vary or discharge any order 

made in relation to children. There is no merit in ground 10 which fails. 
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31. At ground 12 the appellant/father’s complaint is that the learned Chief Justice erred in law 

and in fact by failing to take into account the fact that the appellant/father’s personality, 

parenting skills and care and concern for his children remained unimpeached together with 

the evidence of the respondent/mother that he was a good father and that the children loved 

him. Here again there is no merit in this ground. As framed, the ground completely 

overlooks section 29 of the CPA which, inter alia, expressly prohibits any court which is 

deciding a question involving the custody or upbringing of a child, from taking into 

consideration whether the claim of the father in respect of such custody or upbringing is 

superior to that of the mother, or vice-versa.    

32. In ground 2, the appellant/father complains that the judge’s comment at paragraph 8 of the 

Ruling that he “did not intend to recite all the evidence adduced before the court” and his 

further comment that he would “resist the temptation to make comments on the relevance 

and propriety of much of the evidence led,” both confirm that the learned Chief Justice 

erred in law and essentially abdicated his duty as a judge to consider the evidence which 

was adduced, make findings of fact on the evidence relevant to the issues he had to decide, 

and explain how his findings impacted upon his decision. 

33. Connected to ground 2 and in a similar vein, are the appellant/father’s specific complaints at 

grounds 3, 7 and 8 that the learned Chief Justice: failed to take into account the evidence of 

the appellant/father; and further, failed to analyze the evidence which had been adduced in 

support of the appellant/father’s case that an order for sole custody, care and control was the 

only viable solution due to the respondent/mother’s mental health issues; her lesbian 

relationship and what he perceived as her attempts to exclude him from the children’s lives 

by encroaching on the agreed periods when he had been given care and control of the 

children under the Interim Order. The appellant/father further complains that the Chief 

Justice failed to properly evaluate the expert evidence before the court as to the future harm 

or likely risk of harm which all these matters posed to the children’s welfare.  

34. At paragraphs 12 and 13 of the Ruling, the learned Chief Justice expressly adverted to the 

appellant/father’s concerns about the respondent/mother’s personality disorder and its 

potential to harm the children as one of the main issues on which the appellant/father relied 

on his application. After referring briefly to the expert evidence of Dr. Michael Neville and 

Dr. Hudson-Allez (on whose evidence the appellant/father relied) the Chief Justice 

explained the limitations of the medical evidence which had been adduced and the reasons 

why he was not prepared to accept their opinions as conclusive of the respondent/mother’s 

current medical condition or to make a finding of fact that the respondent/mother was ill or 

had a personality disorder.  

35. At paragraph 12 of his Ruling, he highlighted the fact that Dr. Hudson-Allez who, 

according to the evidence, had diagnosed the appellant/mother with a mood disorder some 8 
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years previously but had not seen the respondent/mother since the year 2006 when that 

diagnosis was made. The Chief Justice further observed that Dr. Neville had expressed an 

unwillingness to make a professional diagnosis of the respondent/mother’s mental condition 

having examined her only once. 

36. The learned Chief Justice indicated at paragraph 13 why he preferred the evidence of Dr. 

Major who, in her evidence, insisted that it was her opinion that the respondent/mother did 

not have a personality disorder. Although Dr. Major’s professional qualifications were 

challenged, the Chief Justice was nonetheless satisfied that she had had the opportunity of 

seeing the respondent/mother more often than either Dr. Neville or Dr, Hudson-Allez. He 

set out his rationale for accepting Dr. Major’s opinion over that of either Dr. Neville or Dr. 

Hudson-Allez both of whom, (according to the evidence of Dr. Curtis Downes) had spent 

insufficient time with the respondent/mother to validate such a diagnosis.  

37. Having considered the entirety of the medical evidence placed before the learned Chief 

Justice, I am constrained to agree with the appellant that in light of the same the Chief 

Justice failed to analyze the evidence which had been adduced in support of the 

appellant/father’s case and failed to properly evaluate the expert evidence before the court 

as to the future harm or likely risk of harm as required by Section 3 of the CPA. In order to 

demonstrate the breadth and varied nature of the medical evidence before the Chief Justice, 

I have set out pertinent portions of the evidence.   

38. In an affidavit filed October 2014, Dr. Major, who gave evidence on behalf of the 

respondent/mother, summarizes for the Court the details of her initial report of March 2014; 

therein she states :- 

“I met [**mother**] in November 2012 when the family sought a 

psychological evaluation to assist with divorce proceedings.  

[The respondent/mother] initially presented as a shy and withdrawn 

individual. Over the period of time working with [**mother**], she 

has evolved into a confident and social individual. 

Because of her concern to understand the state of her mental health 

in November 2012, I administered the Millon Clinical Multi-axial 

Inventory-III (“MCMI-III”) to determine whether [**she**] suffered 

from any personality disorders. The results of the test were seen to be 

as follows:-  

‘This was a valid test administration. [**Mother**] approached this 

test with an open, cooperative attitude. She presented herself as well-

adjusted. However, she perceives herself as being the victim of a 
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controlling husband, not an unusual finding in divorce cases. 

Otherwise, there were no significant elevations on somatic, cognitive, 

affective, behavioral thought, or interpersonal scales. No traits of a 

Personality Disorder were evident. Results of the MCMI-III 

suggested that [**mother’s**] profile present a shy and awkward 

demeanoured individual, which is the result of feeling repeatedly 

rejected. She also presented as socially isolated, a poor self-image, 

fearing abandonment and she may experience dysthymia, a general 

state of sadness.’ 

… 

I am aware of the diagnosis of cyclothymia of Dr. Glyn Hudson-Allez, 

and I have seen the letters of November 4th and November 20th, 2006 

of Dr. C.V. Blacker, and the report of Dr. Michael Neville.  

In my practice, I have treated many persons with both personality 

disorder and mood disorders which are pre- or peri-menstrual or 

otherwise. 

As a result of my involvement with, and observation of [**mother**] 

since 2012, I am satisfied that [**mother**] suffers from occasional 

generalized anxiety. She has not exhibited or tested for symptoms of a 

borderline personality disorder nor a mood disorder (Bipolar or 

Cyclothymia.)” 

After a brief summary of the respondent/mother’s parenting style, Dr. Major interestingly 

signed the report in her capacity as a Licensed School Psychologist. 

39.  The complete results of the MCMI-III which Dr. Major conducted were placed before the 

learned Chief Justice via an affidavit sworn by Chizelle Cargill and filed on 14 October 

2014. The report provides points of note that were not reflected in either Dr. Major’s March 

or October 2014 reports. The Capsule Summary of the report states :-  

“ MCMI-III reports are normed on patients who were in the early 

phases of assessment or psychotherapy for emotional discomfort or 

social difficulties. … The MCMI-III report cannot be considered 

definitive. It should be evaluated in conjunction with additional 

clinical data.  
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Interpretative Considerations 

The client is a 35 year old white female. She reports that she has 

recently experienced a problem that involves her marriage or family. 

… 

A distinct tendency toward avoiding self-disclosure is evident in this 

patient’s response style. Adjustments made to compensate for these 

response tendencies are likely to produce a valid profile but some 

scores may have slipped beneath the effective discriminatory range. 

Profile Severity 

On the basis of the test data (assuming denial is not present), it may 

be reasonable to assume that the patient is exhibiting psychological 

dysfunction of mild to moderate severity. The text of the following 

interpretative report may need to be modulated slightly downward 

given this probable level of severity. 

Possible Diagnosis 

She appears to fit the following Axis II classifications best: Avoidant 

Personality Features and Obsessive Compulsive Personality Features.  

Axis I clinical syndromes are suggested by the client’s MCMI-III 

profile in the Generalized Anxiety Disorder.” 

40. The detailed report is further illuminating. Under the heading “Response Tendencies” the 

report states:  

 

“ [a] distinct tendency toward avoiding self-disclosure is evident in the 

patient’s response style. This non-disclosure may signify 

characterological evasiveness or an unwillingness to divulge matters 

of a personal nature, problematic or not. Also possible are broad 

deficits in introspectiveness and psychological-mindedness, owing to 

emotional impoverishment or thought vagueness. Adjustments made 

to compensate for these response tendencies are likely to be successful 

in producing a valid profile: however some scores may have slipped 

beneath the effective discriminatory range.”  

 

41. Under the heading “Axis II: Personality Patterns”, Dr. Major’s interpretive report states: 
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“The MCMI-III pattern of this woman characterizes an apprehensive 

distancing-if not aloofness-from others, a marked deprecation of her 

self-worth, and a general social shyness and awkwardness. Although 

this patient desires closeness with and affection from others, she may 

self-protectively seek to deny or restrain these feelings. Fearing 

abandonment, she may experience a recurrent and pervasive 

dysthymia, a general state of sadness and mood disharmony. Her 

cognitions tend to be agitated, easily distracted by external 

circumstances, and aggravated by an upsurge of disruptive ideas. … 

 

… 

 

Her self-image of being weak, fragile, anxious and depressive person 

may often make the ordinary stresses and responsibilities of her life 

seem excessively demanding. Her passive lifestyle may stem in part 

from a pervasive behavioural apathy and dysthymia, but it also 

reflects a protective effort to deaden excessive sensitivity. Hence, her 

sluggish exterior and affective blandness may be deceptive, overlying 

a deeper dysphoric mix of anger, anxiety and resentment. The 

clinician may wish to reflect on these conflicting qualities so as to 

focus treatment plans more precisely. 

 

Note should be made of times when she may become self-absorbed 

and lost in daydreams that confuse fantasy with reality. Likewise she 

may be cognitively distracted by thoughts that intrude on normal 

social communications. To counteract these, she may have learned to 

avoid emotional experiences and to suppress events that stir 

disturbing memories and feelings. These defensive efforts preclude a 

more socially rewarding life for her and, when coupled with her 

characteristic sadness or affective restraint as well we her withdrawal 

behavior, do little to bring favourable attention and interest from 

others. As a consequence, she may be pulled further into her 

detached, depressive, socially anxious, and ineffectual life pattern.” 

 

42. The supplemental report of Dr. Major, referred to at paragraph 38 above, was tendered into 

evidence after both Drs. Hudson-Allez and Neville had completed their oral testimony. The 

appellant/father subsequently applied for the production and inspection of Dr. Major’s file 

notes and the results of the MCMI-III test described above, for the review and response of 

Drs. Hudson Allez and Neville. The application was granted and the further reports of both 
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Drs. Hudson Allez and Neville were placed before the learned Chief Justice via affidavit. 

The latter reports are dated 9 and 10 October 2014 respectively. 

 

43. In her 9 October 2014 report Dr. Hudson Allez states as follows :-  

 

“12. As I said in my evidence, my first thoughts about whether 

[**mother**] had a personality disorder occurred when she was due 

to see Dr. Blacker, and she was “acting up” with the appointments 

schedule, for example cancelling appointment on 16th October 2006 

with 15 minutes notice saying she did not have enough notice, which 

clearly exasperated Dr. Blacker, and which he confirmed in our 

telephone conversations. This suggested to me that [**mother**] was 

ambivalent in wanting to prove that there was nothing wrong with 

her, but fearful that Dr. Blacker might actually find something. 

[**Mother’s**] ambivalence to seeing Dr. Blacker is consistent 

throughout the correspondence between Dr. Blacker, [**father**] 

and myself; [**Mother**] last saw me on 18th May 2006 and saw Dr. 

Blacker for the first time shortly after. In July 2006, [**father**] 

informed me that his wife is not intending to keep her appointment 

with Dr. Blacker, and he asked for a reminder to be sent to her. In 

September 2006, [**father**] is requesting that I contact Dr. Blacker 

for a recommendation of a further therapist. As [**father**] had 

been ready and willing to see both of us, it is clear that the request 

had come from [**mother**]. Dr. Blacker refuses this request, saying 

that [**mother**] cannot go from one therapist to another searching 

for someone who will tell [**her**] what she wants to hear, 

indicating that Dr. Blacker was aware of where this request had 

originated. In October 2006, [**mother**] cancelled two 

appointments to see Dr. Blacker, and eventually saw him in 

November 2006 when he gave his diagnosis, seven months after she 

had seen me.  

 

13. In my view, Dr. Blacker’s diagnosis of PMS was incorrect. He told 

me it was mostly based on a mood diary completed by [**mother**] 

over a four-month period. Considering [**mother’s] ambivalence of 

returning to Dr. Blacker throughout seven months between the two 

diagnoses, as highlighted in the previous paragraph, I am hugely 

doubtful that [**mother**] had kept a diary for four of those 

months. My view is that it was most likely that the mood diary was 
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completed in such a way as to have an inevitable outcome. I also note 

that despite Dr. Blacker’s diagnosis of a hormonal disorder, his three 

treatment options were 1) a prescription of Fluoxetine (SSRI 

antidepressant), 2) returning to see me, or 3) some in-house cognitive 

behavioral therapy, all of which are also treatment regimes for mood 

disorder. [**Mother**] refused the first two treatments. Immediately 

after the last meeting with Dr. Blacker, [**Mother & Father**] had a 

short consultation with Dr. Blacker’s colleague, Linda Bradley, to 

discuss the CBT option as reported in Dr. Blacker’s letter dated 20 

November 2006. [**Mother**] did not return to see her again. 

 

14. In my opinion the acting-out and game-playing, described in 

paragraph 12 above, with Dr. Blacker’s appointment schedule is a 

classic example of the behavior of someone with a personality 

disorder. 

 

15. … 

 

16. … 

 

17. Dr. Major’s Affidavit dated 8th October, 2014. 

 

When I heard that a fellow psychologist was giving evidence, I was 

curious as to her qualifications, so I looked them up on the Internet. 

However, I have to say that Dr. Major could not be a Chartered 

Psychologist nor receive a practicing certificate in the UK, as her first 

degree is not a straight psychology degree, but a science degree where 

psychology was her major, and her PhD was in Leadership and 

Education. This has specialized her for working in schools, and her 

publications show that she has a particular interest in working with 

autistic children. I looked up the website for the Caribbean Centre 

for Child Development where Dr. Major is based, and then found a 

similar site on Facebook. Amongst 30 photographs of their 

Camperdown Field Trip, were photographs of Dr. Major in a social 

situation with [**mother**] (numbered 27 and 28 of 30). The date of 

the photographs was 12th February 2011, and they are still active on-

line. I was surprised therefore, on reading Dr. Major’s affidavit, 

dated 9th October 2014, as she stated that in November 2012, 

[**mother**] sought psychological evaluation to assist with her 
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divorce proceedings, and what followed that evaluation were 

approximately 50 clinical sessions. Thus Dr. Major and [**mother**] 

had been social acquaintances for nearly two years prior to 

[**mother**] presenting for psychological assistance. In the UK it 

would be considered unethical to conduct any form of psychological 

input with a social acquaintance or friend, and would require a 

referral to a peer professional/colleague. 

 

18. The Millon Clinical Multi-axial Inventory (MCMI-III) used by 

Dr. Major in her assessment of [**mother**] is a computerized self-

report inventory of 175 items, which supposedly produces scores for 

both basic personality patterns and severe personality disorder. It 

takes around 30 minutes to complete the computer-generated results. 

It is thought to be a good instrument for recording personality styles, 

but is not well suited for the assessment of personality disorder 

(Tyrer, 2000). Rogers (2003) agrees, and argues that MCMI-III scales 

cannot be used to diagnose DSM-IV personality disorders (which 

includes borderline personality disorder), and may generate errors in 

about 80% of diagnosed cases. It continues to be used because of its 

brevity and ease of administration providing interpretative data with 

a minimum of professional time. Close examination suggests it 

promises more than it delivers, and even the MCMI-III manual 

advises that the conclusions should be viewed as “a series of tentative 

probabilistic judgments”. 

 

19. So, in my opinion, Dr. Major is a school psychologist, stepping 

outside of her area of expertise to help a friend/acquaintance in her 

divorce proceedings, and moves inappropriately into a counselling 

role. Due to her lack of experience in adult mental health, she has 

used a psychometric instrument viewed by the experts as inadequate, 

for the task in hand. In the UK, it is considered unethical to use such 

instruments without the appropriate training in their interpretation, 

which Rogers (2003) argues as “ a dangerous enterprise that involved 

self-selecting confirming interpretations and discarding 

interpretations that do not fit one’s clinical view. Cherry picking 

constitutes an extreme form of confirmatory bias and should not be 

used in clinical or forensic practice” (Page 317, his italics). To 

highlight Dr. Major’s cherry-picking, I note the following statements 



21 

 

in the MCMI-III feedback (appended hereto), which Dr. Major has 

failed to produce in her report to the court: 

 

- [**Mother**] had a distinct tendency toward avoiding self-disclosure 

that is evident in her response style (confabulation) 

- It assumes denial is not present. [**Mother**] has repetitively argued 

that there is nothing wrong with her.  

- She exhibits psychological dysfunctions of a mild to moderate nature. 

- Habitual and maladaptive methods of relating, thinking and feeling. 

- Her sluggish exterior and affective blandness may be deceptive, 

overlying a deeper dysphoric mix of anger, anxiety and resentment 

(BPD) 

- She may become self-absorbed and lost in daydreams that confuse 

fantasy with reality (confabulation) 

- She may be pulled further into her detached, depressive, socially 

anxious, and ineffectual life pattern (BPD) 

- She has general anxiety disorder of a moderate intensity 

- She has features of avoidant personality disorder and obsessive-

compulsive personality disorders. Many of the 10 personality 

disorders have features that overlap. 

However, Dr. Major states incorrectly that no traits of a personality 

disorder were evident. 

Dr. Major states that she has noted and acknowledged Dr. Neville’s 

and my diagnosis of Borderline Personality Disorder and 

Cyclothymia respectively. Again, if she were experienced in working 

with adult mental health, she would have re-administered this test to 

[**mother**] as if she were cyclothymic, her responses to the 

questions would vary according to where she was on her mood cycle. 

At the time this test was taken, [**mother**] was described as an 

“introversive and passive women”. Clearly she was on the low end of 

her mood cycle at the time she completed the questionnaire. However, 

the evidence in affidavits is quite clear that [**mother**] is not 

introversive nor passive when she is having one of her angry, black 

moods. 

20. Dr. Major states that she saw [**mother**] as a patient and that 

they subsequently had approximately 50 sessions over a two-year 

period. However, this is not substantiated in the copy of her file notes 

which Dr. Major provided. Indeed Dr. Major does not write the first 
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27 entries, rather they are diary entries written by [**mother**]. 

There follows 31 dated and one undated note of [**mother’s**] 

attendance for “counselling” between 6th November 2012 and 1st 

October 2014. However, it is clear from the notes that there has been 

no therapeutic input in these sessions. The MCMI-III recommended 

that the therapist undertake brief therapy of cognitive and 

behavioural processes to deal with the patient’s issues. However, this 

has not occurred according to the notes. There has been no structure, 

no planning, no challenge of automatic thoughts and underlying 

assumptions, and no homework tasks set. Dr. Major’s inexperience in 

adult mental health becomes apparent, as she has allowed an 

acquaintance or friend to use her “counselling sessions” as an 

opportunity to vent her discontent about her husband and her 

marriage, to build up a catalogue of complaints that can be submitted 

into court as evidence of her husband’s misdeeds. As usual, 

[**mother**] has not taken this valuable opportunity to deal with her 

own issues in a therapeutic forum. 

21. In my opinion, from a peer professional point of view I am deeply 

disappointed in the assertions made by Dr. Major’s affidavit, for the 

reasons outlined in paragraphs 17 – 20 above. If Dr. Major had 

presented this to a court in the UK, her career position would be 

extremely vulnerable.  

Summary and Conclusions 

22. In 2006, I diagnosed [**mother**] as having cyclothymia, on the 

bipolar spectrum. I still believe in 2014 that this is the case. 

23. In evidence submitted to the court, Dr. Michael Neville believed 

that [**mother**] suffered with Borderline Personality Disorder. 

After reviewing the evidence in the affidavits outside of [**father’s**] 

testimony, I agree with Dr. Neville’s view, and my reasons for this are 

outlined in detail in paragraphs 15 and 16 above. 

24. … 

25. I now believe that [**mother**] suffers comorbidity (at the same 

time) from cyclothymia (a mood disorder) and borderline personality 

disorder (a personality disorder). These two conditions will inevitably 

impact on one another and at times make [**mother’s**] behavior 

aggressive, unreasonable and uncontainable. 
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26. Whereas cyclothymia can be managed relatively easily with 

cognitive behavioural therapy and mood stabilisers, borderline 

personality disorder is much more difficult to treat. Although there is 

no such ‘cure’ as such, it can be managed given intensive psychiatric 

and/or therapeutic input. 

26. Can the court order [**mother**] to receive treatment in order to 

protect her children? No. A classic symptom of BPD is denial, and 

that is clearly the state that [**mother**] has been in since I saw her 

in 2006, and she still refuses to accept she has a mental health issue 

now. If the court ordered her to receive treatment for the sake of her 

boys, she would merely go through the motions to ‘prove’ to the court 

that she was complying (confabulation), and as soon as the spotlight 

was off, she would revert to type. This is classical behavior in 

individuals with BPD.  

27. I feel both parents are over-compensating for the other’s 

parenting styles. [**Mother**] needs to allow the boys to relax more, 

and not regiment their every waking hour with organized activities. 

[**Father**] was encouraged as a child into lateral thinking, which 

he feels led to his musical creativity, and he wants to replicate this 

with his boys. I agree with this. However, I do feel that [**father**] 

needs to have more structure with the boys, particularly at meal 

times and with homework. 

28. … 

29. Given [**mother’s**] mental health instability, what is the best 

custody provision of the two sons of [*** Mr. and Mrs. ***] in my 

view? It would be wrong to deny the boys’ access to the mother, as 

that would damage their adult attachment style. However, I do 

believe that access to the mother should be limited, to prevent the 

boys’ developing personality characteristics, and to protect them 

from abusive experiences when [**mother**] is in one of her “black 

moods’. I am drawn to the proposal that the boys should live with 

their father through the majority of the week, and see their mother at 

weekends, a 5 – 2 arrangement. However, it is vital that the boys have 

some down-time during the weekend when they are at school, as 

[**mother’s**] rigid extra-curricular regimes for the boys (an 

obsessive compulsive trait identified in the MCMI-III) would prohibit 

that from happening. So there needs to be some slip-over at the 
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weekend where there is some relaxing time with their father, and 

their mother has them on one school day.” 

44. Dr. Neville’s report of 10 October 2014 follows a similar vein as Dr. Hudson Allez’s. After 

explaining the manner in which a psychiatric diagnosis is made Dr. Neville sets out in detail 

the diagnostic criteria for Borderline Personality Disorder and identifies various aspects of 

the evidence of the respondent/mother’s behavior that correspond with the same. He 

continues:- 

 

“3. The MCMI-III test that [**mother**] filled out would normally be 

used as part of a diagnostic exercise; not to give a diagnosis itself. The 

report states “ it should be evaluated in conjunction with additional 

clinical data.” These tests assume honest self-reporting; no denial of 

symptoms and most importantly the results may differ if a client has 

mood swings. The results suggest “generalized anxiety disorder” a 

common co morbidity of Borderline Personality Disorder. They also 

show features of two personality disorders, avoidant and obsessive 

compulsive. Features of personality disorder often overlap and it was 

also reported that “a distinct tendency toward avoiding self-disclosure 

is evident in this patient’s response style.” The discussion on 

Personality Patterns in the report reveals a number of patterns found 

in Borderline Personality Disorder: “ a marked deprecation of her self-

worth; fearing abandonment, she may experience a recurrent and 

pervasive dysthymia, a general state of sadness and mood disharmony; 

her cognitions tend to be agitated, easily distracted by external 

circumstances. And aggravated by an upsurge of disruptive inner idea, 

hence her sluggish exterior and affective blandness may be deceptive, 

overlying a deeper mix of anger, anxiety and resentment.” It would 

have been instructive to repeat the test when [**mother**] was feeling 

confident and outgoing. The test however is not thought to be reliable 

in the diagnosis of BPD. 

 

4. The therapeutic intervention seems to have mainly been of a 

supportive nature allowing [**mother**] an opportunity to vent her 

anger over the marriage breakup. This is certainly helpful for a few 

sessions, but is unusual over two years and whilst she may be struck 

in her anger due to the ongoing court process, it is unfortunate that 

other issues were not addressed. … In many ways the notes revel a 

long list of [**father’s**] alleged faults often seen in a well described 

“vilification process”  that is associated with BPD. The MCMI report 
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recommended both brief and extended focused treatment efforts and 

suggested pharmalogical treatment be considered. It does not appear 

that any of these suggestions have been carried out. 

 

5. The diagnosis of “probable BPD” rather than a definitive diagnosis 

was due to the limited time spent with [**mother**], some of the 

information coming from [**father**] during a difficult divorce and 

the serious implications of this diagnosis. The condition requires 

treatment from a skilled specialist, it is not likely to be ‘cured’ rather 

managed and the symptoms better controlled by both psychotherapy 

and medication. I recommended in my report an evaluation and 

treatment by a specialist in adult mood and personality disorders 

because of my concerns. I am not aware that Dr. Major has had 

specialized training in evaluation and treatment of these disorders. 

 

6. The MCMI and the case notes seem to increase the likelihood that 

the diagnosis of BDP is correct and unfortunately [**mother’s] desire 

to be seen as not suffering from any psychiatric disorder is a 

prognostic sign associated with a poor outcome. 

 

7. Patients with Borderline Personality Disorder have a distortion of 

reality that they themselves believe; it is therefore difficult to 

recognize untruths. The difficulties with emotional regulation seem to 

create a constant need for drama in their lives; they are very good at 

convincing others that they are the eternal victim despite lashing out 

at others. There is an overwhelming risk that even their own children 

can be drawn into the web, as soon as the child stops adhering to the 

unrealistic expectations of the borderline parent the switch from 

idealism to villain occurs; this then leads to an abusive relationship. It 

can even switch back and forth confusing the child even more.  

 

8. … 

 

9. … 

 

In conclusion the new information only reinforces the probability of 

the diagnosis and the real potential for future psychological damage to 

[***the children***]. I therefore respectfully submit to the court that 
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there be no changes to my recommendations placed in my report of 

August 2014.” 

45. All of the evidence set out above, and more was before the Chief Justice. In the face of such 

startlingly contradictory conclusions, Dr. Major’s apparent cherry-picking of the MCMI-III 

test results, along with the direct challenge to Dr. Major’s credibility and her ability to 

properly diagnose and assess the respondent/mother, it was absolutely incumbent on the 

Chief Justice to distill the evidence and provide thorough reasons for why, in the face of 

such strong challenges, he accepted the evidence of Dr. Major.  

46. It was not enough to state that he preferred Dr. Major’s evidence to that of Dr. Neville and 

Dr. Hudson-Allez simply because Dr. Major saw the respondent/mother more often than Dr. 

Neville and more recently than Dr. Hudson-Allez. The role of the court is to determine what 

is in the best interest of the children. In the face of such serious allegations and the possible 

long term mental and emotional harm to the children, the court was duty bound to conduct 

and provide in-depth analysis and reasoning.  

47. There was no mention by the Chief Justice of the October 2014 reports of Dr. Neville and 

Dr. Hudson-Allez, as such this court cannot ascertain from the judgment whether the 

assertions contained within them were considered by the learned Chief Justice and on what 

basis he chose to disregard the challenges to Dr. Major’s credibility and conclusions raised 

within her reports. The Chief Justice’s failure to adequately canvass the evidence placed 

before him has effectively left unanswered major questions raised by the proceedings; 

namely whether the respondent mother suffered from a mood and/or personality disorder 

and if so, whether there was any risk of harm to the children. 

48. Indeed the respondent/mother seems aware of this failure. In written submissions filed 

before this court on 29 March 2016, Counsel for the respondent/mother stated:-  

“1. The Respondent … accepts that the evidence of the expert medical 

witnesses of the Appellant Dr. Michael Neville and Dr. Glyn Hudson-

Allez has given rise to doubt/suspicion as to her mental health. 

2. The evidence of Dr. Michael Neville is that he cannot provide a 

“definitive” diagnosis of the Respondent. However, he has put 

forward what he refers to as a “probable” diagnosis of Borderline 

Personality Disorder in regards to the Respondent. 

3. Dr. Neville has provided several significant and detrimental 

consequences of Borderline Personality Disorder which he says could 

be injurious to the children of the parties in the future if such 

condition was found to exist in the Respondent. 
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4. The Respondent submits that it is in the interest of the children to 

address and confirm or eliminate all doubt as regards her mental 

health.  

5. The Respondent therefore further agrees in principle with the 

proposal of the Appellant (submitted to the Court at its sitting on 21st 

March, 2016) that she should be examined and assessed by a 

psychiatrist whose findings should be a part of the record of this 

Court. 

6. The Respondent further submits that the examining psychiatrist 

should be independent and without conflict in this matter i.e a 

psychiatrist who has not been involved in this matter to date and does 

not work out of the office of any psychiatrist/psychologist who has 

been so involved. 

7. From psychiatrists available in The Bahamas who are not 

conflicted having regard to the aforementioned criteria the 

Respondent seeks that the Court accepts Dr. Timothy Barrett as the 

expert to examine and assess her and to provide a record to the Court 

in relation to the psychiatric conditions which have been identified by 

the experts for the Appellant.” 

49. By way of Summons also filed 29 March 2016 the respondent/mother proposes that the 

examination of Dr. Barrett seek to determine the following:-  

“1a. Does the Respondent have a mood disorder called cyclothymia? 

  If the condition does exist, 

(i) Does it impact upon the welfare of the children of the 

Respondent generally and the ability of the Respondent to provide 

adequate parental supervision, guidance and support for her children 

? 

(ii) What is the likelihood of this condition resulting in the 

Respondent causing harm to her children? 

b. Does the Respondent have a Borderline Personality Disorder? 

If the condition is found to exist, 

(i) Does it impact upon the welfare of the children of the 

Respondent generally and the ability of the Respondent to provide 
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adequate parental supervision, guidance and support for her children 

? 

(ii) What is the likelihood of this condition resulting in the 

Respondent causing harm to her children? 

2. That Dr. Timothy Barrett be provided all medical records which 

are before the Court in this matter. 

3. The Appellant and Respondent shall provide all such further 

information and render assistance as Dr. Barrett shall require. 

4. The results of the aforementioned examination be made a part of 

the record of these proceedings.” 

50.  The course proposed by the respondent/mother in the above Summons is, in my view, the 

course of action the learned Chief Justice should have undertaken before ruling in the 

manner in which he did. Indeed, Dr. Neville in his 31 July 2013, 20 August 2014 and 9 

October 2014 reports specifically recommended that this course of action be undertaken. 

Section 3(3) of the CPA clearly stipulates that in determining any question relating to 

circumstances regarding the upbringing of a child, the court shall: (i) have regard in 

particular to any harm that the child has suffered or is at the risk of suffering; and (ii) where 

relevant, the capacity of the child’s parents, guardians or other persons involved in the care 

of the child in meeting his or her needs. In order to enable him to adequately assess these 

matters, in the present case, the learned Chief Justice was duty bound to order that an 

independent assessment of the mental health of the respondent/mother and her ability to 

successfully co-parent the children be undertaken. He was wrong not to do so and for this 

reason and those set out above grounds 2, 3, 7 & 8 must succeed.  

51. I turn next to consider the appellant/father’s specific complaints under grounds 4, 5, 6, 9 

and 11 about the learned Chief Justice’s decision at paragraph 23 of his Ruling not to vary 

the joint custody and care and control arrangements which he had put in place by way of the 

Interim Order of 11th September, 2013. Once again, following the test outlined in G v. G 

and Re B (above) we are to determine whether in affirming the 2013 Interim Order the 

learned Chief Justice misdirected himself on the law or on the evidence, or whether his 

decision is so plainly wrong that we are satisfied that he must have misdirected himself such 

that his subsequent decision not to vary the Interim Order and to give the parties joint 

custody, care and control of the children in the same terms ought also to be impugned. 

52. Grounds 4, 5, 6, 9 and 11: Very broadly, these five grounds challenge the appropriateness 

and suitability of the children’s living arrangements which had been put in place in 2013 

under the Interim Order and which the Chief Justice subsequently made final in his Ruling 

of 13th January 2015. For purposes of this discussion, it will therefore be convenient to 
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reproduce the specific terms and conditions under which the parties were awarded joint 

custody, care and control of the two children of the marriage: 

“(a) the children shall be in the custody, care and control of the 

Petitioner/mother each Monday and Tuesday and on Saturday on 

alternate weekends and on Sunday on the others, from 6am to the 

following morning at 6am; 

(b) the children shall be in the custody, care and control of the 

respondent/father each Thursday and Friday and on Sunday on alternate 

weekends and on Saturday on the others, from 6am to the following 

morning at 6am; 

(c) the custody, care and control of the children each Wednesday from 6 

am until 6 am on Thursday will alternate between the parties; 

(d) when the Petitioner/mother is residing at Brace Ridge the time of 6 

am shall change to 7:45am on school days and 9 am on weekends and the 

party taking over custody care and control shall pick the children up at 

that time 

(e) when the children are in the custody, care and control of either party, 

the other party shall not in any way interfere with, impede or restrict the 

same; 

(f) neither party shall interfere with, impede or restrict the other parties 

freedom to arrange for the children to have contact with or be 

temporarily cared for by such other person or employee as the other 

party deems appropriate except that the respondent/father undertakes 

not to leave the children in the care and custody of Joan Llewellyn; 

(g) in the event of either child having an illness or an accident determined 

by a Doctor to be serious and necessitating medical treatment or 

hospitalization the parent whose custody, care and control period it is 

shall inform the other parent who shall have the right to participate 

equally in all decision making and shall have full access to the child, but 

in the event of either child feeling unwell with a cold, stomach ache, 

headache or such similar complaint, whether or not a doctor is consulted, 

there shall be no interruption of temporary cessation of the custody care 

and control order or its terms.”  
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53. At grounds 4, 5, 6, 9 and 11 of his Notice the appellant/father broadly contends that by 

converting the above Interim Order into a final order, the learned Chief Justice:  

i. failed to consider the negative impact which the interim arrangements 

which had been put in place under the Interim Order was having on 

the children; - (ground 4) 

ii. erroneously relied on the evidence of Dr. Marie Carol or Dr. Curtis-

Downes; - (ground 9)  

iii. failed to take into account the children’s wishes and feelings;- 

(ground 5) 

iv. failed to explain why the current joint living arrangements were 

acceptable; - (ground 6) 

v. acted on a wrong principle (ground 11)  

54. The appellant/father was particularly critical of the following paragraphs 15 and 22 

of the Ruling wherein the Chief Justice made the following findings: 

“15. I accept that the present arrangements are not ideal. But there is no 

evidence that it is having a negative impact upon the children. 

22. In my judgment, it is not in the best interest of the children to again 

change their living arrangements. They have on all accounts adjusted 

well to their new arrangements which were a vast improvement on the 

circumstances prior to September, 2013. I accept that I am obliged to 

look at the matter de novo and must not be bound by the previous 

consent arrangement. In my judgment, to vary the arrangements in the 

absence of a good reason to do so would require the children to undergo 

another change and adjustment in their lives. That is not necessary and 

in my judgment, not in their best interest. I agree that children need 

stability and certainty in their lives. This present arrangement has been 

in effect for 15 months and they have adjusted.”  

55. Counsel for the appellant/father, Mrs. Macmillan Hughes submits that the Chief Justice 

erred in holding firstly, that there was “no evidence” that the present arrangements were 

having a negative impact on the children; and secondly, in holding that the children, “have 

on all accounts adjusted well to their new living arrangements …”.  

56. In support of her assertions, Mrs. Macmillan Hughes directed us to aspects of the evidence 

in the court below which were capable of supporting a reasonable conclusion that the 
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children were in fact being negatively affected. These were: (a) Dr. Neville’s report of 20th 

August 2014 which had been prepared one year after the interim living arrangements had 

been in place; (b) the oral evidence of the appellant/father; (c) the unchallenged evidence of 

Alexandria Ferguson; and (d) the evidence of Dr. Curtis-Downes under cross-examination.  

57. Mrs. Macmillan Hughes placed considerable emphasis on what she claimed was the 

impracticality of the order and its negative impact on the children. The appellant/father’s 

main complaint is that on the terms of the present order the children, are obliged every other 

weekend, to move back and forth so frequently that they are, in reality, sleeping in a 

different home for 4 consecutive nights of the week. As it stands, the appellant/father 

asserts, the following occurs under the order : 

“Week 1: with M from 9am Sunday to 7:45am Thursday; then with F 

from 7:45am Thursday until 9am Saturday; then with M from 9am 

Saturday until 9 am Sunday; 

Week 2: with F from 9am Sunday to 7:45am Monday; then with M from 

7:45am Monday to 7:45am Wednesday; then with F from 7:45am 

Wednesday until 9am Sunday” 

Thus, under the order, in week 1, the children move on a Sunday morning, Thursday 

morning and on a Saturday morning and in week 2, the children move on a Sunday 

morning, then a Monday morning and then a Wednesday morning. As such at the end of 

week 1 moving into week 2 for 4 consecutive nights the children are sleeping in different 

beds; this pattern repeats at the end of week 3 moving into week 4 and so on. This situation, 

the appellant/father asserts cannot be in the best interest of the children. 

58. Connected with these grounds is the appellant/father’s complaint in ground 11; that in 

deciding as he did at paragraph 22 of his Ruling that it was not in the best interests of the 

children to change the joint living arrangements which had been put in place under the 

Interim Order, the learned Chief Justice acted on a wrong principle and his decision, 

accordingly, is plainly wrong.  

59. Counsel for the appellant/father, Mrs. Macmillan Hughes, contends that the learned judge’s 

observation shows firstly, that he erroneously framed the issue before him in terms of 

whether or not there was a good reason to change the children’s living arrangements and 

secondly, abdicated his responsibilities under section 3 of the CPA and his decision is 

therefore plainly wrong. She further contended that the Chief Justice was enjoined to 

consider section 3 of the CPA, and in particular, the “welfare checklist” set out in section 

3(3) of the CPA. The complaint on ground 11 is that the judge’s observation suggests that 

the only factor which the judge appears to have considered was that in subsection 3 (3) (c), 

namely the likely effects of any changes in the children’s’ circumstances.  
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60. In response, Counsel for the respondent/mother, Mrs. Sharon Wilson, rejected the 

appellant/father’s complaint that the learned Chief Justice had acted on a wrong principle or 

that his decision was accordingly plainly wrong.  She accepted that the learned Chief Justice 

was bound by the guiding principle set out in section 3(1) of the CPA and was further 

mandated to have regard to sections 3(2) and 3(3). 

61. In so far as is relevant to the issues raised on this appeal and how courts in this jurisdiction 

should approach the determination of questions involving the custody of a child within the 

context of divorce proceedings under the MCA, section 29 of the CPA mandates any court, 

in any proceedings where, inter alia, the custody of a child is in question, to have regard to 

the child’s welfare as the paramount consideration when deciding that question.  

62. In exercising its discretion in any proceedings before any court involving the custody or 

upbringing of a child, the court is expressly forbidden by section 29 from regarding the 

claim of one parent to custody of the child as superior to that of the other parent. In short, 

the paramount consideration of the court in custody proceedings is always the welfare of the 

child. 

63. The appellant/father is correct in his critique of the learned Chief Justice’s statements found 

at paragraphs 15 and 22 of the judgment that, “… there is no evidence that [the access 

arrangements are] having a negative impact upon the children [and] that they have on all 

accounts adjusted well to their new arrangements ...”. A consideration of the evidence 

placed before him demonstrates that there was indeed credible evidence before him that 

indicated that the children were not adjusting well to the interim living arrangements. 

64. At paragraphs 21 - 25 of Dr. Michael Neville’s expert report dated 20th August 2014 he 

states,  

“21. On one occasion when playing a game with stuffed animals in 

his room [**younger child**] spontaneously told me that he was 

going to get a lock for the door in his room, ‘so that Mummy 

cannot come and take me away’. 

22. [**Older child**] enjoys playing table tennis against me, has 

had me climb into his tree house and he explains the complexities 

of his video games in a most tolerant manner. He does change 

very rapidly however if I even obliquely mention time spent with 

his mother; he looks nervous, curls up into a ball and stops 

speaking altogether. He returns to normal fairly quickly when we 

get back to the game we were involved in. 
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23. This again raises the question of secrets and the damage that 

having to keep secrets may cause to their emotional development. 

24. These concerns are all made greater by the obvious difference 

in the demeanor and behavior of the boys at different times in the 

custody cycle. I have observed that they are tired and withdrawn 

when they first return to [**father’s home**] after the four days 

with their mother. I have however always found that within a day 

or two they are happy, relaxed, talkative and eager to play and 

have looked refreshed and well rested on the occasions I have seen 

them at the end of [**father**] custody period. 

25. I did finally ask [**older child**] if anyone had asked him 

about his preference as to where he would live. He said he told Dr. 

Major he would like equal time with both parents as he loved 

them equally; but he did not like the rapid exchange that occur at 

times and which he described as being like ping pong.” 

65. During the oral testimony of Dr. Curtis Downes, the school psychologist at St. Andrews, 

who saw both children from time to time, she indicated as follows :  

“Q. And could you tell the Court about your interaction with 

[**the children**]? 

A.  … I met with [**younger child**] end of last year, I can’t 

remember exact date last year. But, anyway, there were some 

consecutive Friday mornings we would meet, and again just kind 

of a fun supportive time. Making paper planes, talking about what 

is going on, how are you feeling, good; what is it like to be in year 

one, good; and if you’re ever worried about something or 

concerned about something you can tell me. At that point he was 

trying to figure out which days are which and, of course, for a five 

year old or four year old that get confusing. 

Q. When you say ‘which days are which’? 

A. Which days are mom’s days or dad’s days and it’s just very 

confusing.” 

66. Further evidence expressing similar sentiments can be found in the Record in the Affidavits 

of the appellant/father and of Alexandria Ferguson. In light of this and the evidence set out 

above it is clear that the learned Chief Justice was incorrect in his assertion that there was 
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no evidence that the arrangements were having a negative impact on the children. To 

multiple sources they have indicated their disfavor with the “ping ponging” between homes 

and mentioned the confusion caused by the constant shifts.   

67. In the face of this evidence and in light of the requirements of section 3 of the CPA it was 

incumbent upon the Chief Justice to do more than simply state as he did, “ that it is not in 

the best interest of the children to again change their living arrangements. They have on all 

accounts adjusted well to their new arrangements.” To uphold the interim arrangements 

without, at the very least discussing the various and nuanced aspects of the evidence 

relating to the care and control of the children raised directly by the evidence, was, in my 

view, an abdication of his responsibilities under section 3 of the CPA. As such grounds 4, 5, 

6 and 11 must succeed.   

68. I have considered the possibility of this Court adjusting the current order pending the re-

hearing to address the issue which was raised before us about the instability caused by the 

children having to constantly move between the two households during the course of a 

week. I consider that that issue could be met by a slight adjustment to the Interim Order 

which would grant the father care, and control of the children Sunday morning to 

Wednesday morning and the mother care, and control from Wednesday evening to Sunday 

morning. However, having considered that almost 36 months have now passed since 2013 

when the Interim Order was put in place, I do not consider it prudent for this Court to make 

such an adjustment without more.  

69. To make such an adjustment, even the minor one suggested above, requires the exercise of 

discretion. Were such an adjustment to be made at this level, we would, of necessity, have 

to take into account the relevant factors raised by section 3 of the CPA. This would require 

us to consider, amongst other things, up-to-date evidence of the current state of the joint 

living arrangements, including the children’s views of the arrangements which may well 

have changed since 2014. Such current evidence is not before us. Having regard to the 

requirements of the CPA and the evidential constraints in this Court, it is in the best 

interests of the children that their current living arrangements be left in place pending the 

re-hearing of the entirety of the matter in the Supreme Court. 

70. Before concluding, I once again endorse the observation of the House of Lords in G v. G 

that in custody matters there is no right or ideal solution. The reason for this is obvious as 

consequent on the breakdown and dissolution of marriage, the children of the marriage 

invariably no longer live with both their parents in a single household as they did before. In 

the absence of civilized discussion and agreement between the parents, courts have the 

unenviable and often thankless task of putting in place alternative arrangements for the 

custody, care and control of the children. In the exercise of that function, courts in this 

jurisdiction are mandated by statute to ensure that the welfare of the children is the 
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paramount consideration and to have regard, inter alia, to the ascertainable wishes and 

feelings of the child concerned as well as any harm that the child has suffered or is at risk of 

suffering.  

71. For all the foregoing reasons, I am satisfied that the learned Chief Justice’s approach to both 

applications before him was plainly wrong and accordingly, both applications must be 

remitted for re-hearing before the Supreme Court.  

Disposition and Order 

72. The appellant/father’s appeal against the Chief Justice’s order rejecting his claim for sole 

custody, care and control of the children and limiting the respondent/mother’s access to the 

children is allowed. In the result the appellant/father’s Summons filed on 27th July, 2013 is 

remitted to the Supreme Court for re-hearing. 

73. The appellant/father’s appeal against the learned Chief Justice’s decision not to vary the 

Interim Order is also allowed. The respondent/mother’s Notice of Application for ancillary 

relief filed on 7th May, 2014 seeking, inter alia, a final order for joint custody care and 

control of the children of the marriage is similarly remitted to the Supreme Court for re-

hearing. 

74. In the meantime, the Interim Order on Custody filed 11th September, 2013 which was put 

in place by consent of the parties in advance of the custody hearing in the court below and 

by which both parents were given joint custody, care and control of the children of the 

marriage shall remain in place until further order.  

75. Costs of the appeal are the appellant/father’s to be taxed if not agreed. 

 

 

 

_______________________________________ 

                                                  The Honourable Ms. Justice Crane-Scott, JA 

 

 

76. I agree. 

 

 

_______________________________________ 

                                                  The Honourable Mr. Justice Isaacs, JA 
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Judgment delivered by the Honourable Dame Anita Allen, P 

77. I have read the draft judgment of my learned colleague Justice Crane-Scott, and while I 

agree with her analysis of the issues raised and the decision to send the matter back for re-

hearing; I do not agree that the current custody and access arrangements should be 

maintained while the matter is being re-heard.  

 

78. The record of appeal is replete with evidence from doctors across multiple jurisdictions that 

there may be some emotional and or mental illness of the mother that may impair her 

capacity to meet the emotional and mental needs of the children. There are also multiple 

opinions that if she suffers from either one of them, that there is a real risk of harm to the 

children’s development. By maintaining the order as it is, especially in light of the 

children’s stated discomfort with the ping ponging, will mean that the courts have failed the 

children, both in the Supreme Court and at the appellate level, in ensuring that their best 

interest and welfare is secured and mitigating, as best as possible, any potential risk of 

serious psychological harm. 

 

79. It is the responsibility of the court to do what is in the best interest of the children not what 

may appear to be the desire of the parents. Until the status of the respondent/mother’s 

mental and emotional health is resolved this court has an obligation to reduce even the 

possibility of harm to the children. I would therefore order :- 

1. The appellant/father’s appeal against the Chief Justice’s order 

rejecting his claim for sole custody, care and control of the children is 

allowed.  The matter is remitted to the Supreme Court for re-hearing.  

2. In my view a successful re-hearing of the issues raised surrounding 

the respondent/mother’s mental and emotional health cannot be adequately 

determined without an independent assessment of the same. The 

independent assessment should be completed by a psychiatrist trained in 

the diagnosis and treatment of mood and personality disorders and 

conducted by a medical expert appointed by the Supreme Court. The need 

for a proper, independent assessment is paramount and must be done so 

that the Court below is properly equipped to assess, as section 3 of the 

CPA demands, whether there is any risk of harm to the children and the 

capacity of the respondent/mother to meet the needs of the children. The 

appointed psychiatrist is to be provided all medical records which are 

currently before this Court. The appellant/father and respondent/mother 

shall provide all such further information and render assistance as shall be 

required. 
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3. Pending the completion of the independent assessment, re-hearing 

and determination the appellant/father is granted sole custody of the 

children with reasonable access to the mother.  

4. In an effort to eliminate the ping ponging complained of and in 

light of the recommendations made by the various psychiatric reports; the 

appellant/father is to have care, and control of the children from 9 am 

Sunday morning, to school drop off on Thursday morning. The 

respondent/mother shall have access to the children from Thursday 

afternoon to 9am Sunday Morning. She is to collect the children from 

school on Thursday and return them to the care of the appellant/father, 

9am Sunday morning.   

5. Costs of the appeal are the appellant/father’s to be taxed if not 

agreed. 

 

_________________________________ 

The Honourable Dame Anita Allen, P 

 


