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1   The oral judgment of the court was delivered by

2   Barnett, JA (Actg):

3             This is an appeal by the Appellant against the

4   judgment of the trial judge whereby he dismissed a claim

5   brought by the Appellant for damages for breach of contract.

6   It arises out of the termination of the Appellant's employment

7   with the Respondent.

8             The brief facts are that the Appellant had been

9   employed with the Respondent in the capacity as deputy

10   managing director.  Upon attaining the age of 60 in 2007, he

11   started to receive pension.  In 2008, he was promoted to

12   acting managing director and remained in that position until

13   2013 when he was terminated upon two weeks' notice.  He was

14   not paid any further compensation arising out of the

15   termination of his employment, which gave rise to his action

16   against the Respondent.

17             The Appellant's revised claim is that he is entitled

18   to compensation pursuant to the provisions of Section 29 of

19   The Employment Act.  That was not, in fact, the pleaded claim

20   in the Court below; but Counsel for the Appellant, in this

21   appeal, has amended his claim to reflect that that is, in

22   fact, the claim.

23             The Respondents resist the claim on the basis that

24   they assert that the provisions of The Employment Act do not

25   relate to an employment with the Respondent, as those terms
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1   are governed by the statute that gave rise or that gives rise

2   to the Respondent bank. We do not agree with the Respondent.

3             It is our view that if the Respondent terminates the

4   employment of any employee, it is obliged to comply with the

5   provisions of The Employment Act and that there is nothing in

6   The Employment Act that excludes the Respondent from the

7   provisions of that statute.  In the circumstances, we believe

8   or we accept the argument by Counsel for the Appellant that

9 the Appellant was entitled to receive compensation pursuant to

10   the provisions of Section 29 of The Employment Act.

11             The issue is whether or not that compensation should

12   be calculated on the basis of an employment from 1998 to 2013

13   or whether or not that employment should be calculated on the

14   period after he attained the age of 60 and started to receive

15   pension.

16             In our view, the calculations must be determined

17   from the age of 60, that is, from 2007 and not from 1998 when

18   he first began employment.

19             Once the Appellant started to receive pension, it

20   appears to us that there was a new contract of employment with

21   a new period and that the pension was, in fact, compensation

22   for those years of service prior to retirement.

23             For those reasons, we allow the appeal and we award

24   judgment in favour of the Appellant in the sum of $36,666

25   representing one month's pay in lieu of notice and one month's
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1   pay for each year of service after he attained the age of 60.

2             Costs must follow the event; and in the

3   circumstances, the Respondent is to pay the Appellant the

4   costs of this appeal, to be taxed, if not agreed.

5              Dated this 7th day of June, 2018.
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7                                ______________________

8                                BARNETT, JA (ACTG)
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