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The appellants along with their sister Katherine Smith and Elliot Lockhart, QC are the 
beneficial owners of a company called DELK Limited (DELK). The respondent was a close 
friend and sometime client of Mr. Lockhart who in the late 1990’s found himself in significant 
legal trouble and eventually incarcerated at Her Majesty’s Prison.  
 
In order to cover his legal fees and other debts, the respondent decided, while in prison, to 
sell a piece of property he possessed but for which he did not have the legal title. Mr. 
Lockhart presented the respondent with an offer for the purchase of the property made by 
DELK in the amount of $250,000.00. The respondent accepted the offer and a contract for 
sale of the property was executed on 14 January 1999. At the time the purchase of the 
property was being negotiated Mr. Lockhart did not disclose to the respondent his interest in 
DELK.   
 
Over time DELK paid $44,700.00 as the deposit, some $18,700.00 more than the contract 
called for to be paid. In September 2000 the appellants went into possession of the property 
although there was no provision in the contract for them to do so. 
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On 1 June 2006, DELK assigned its rights under the contract to the appellants for $10.00. 
The assignment was completed without notice to the respondent. The respondent retained 
new counsel; namely Wells Legal & Corporate Services and by way of letter dated 18th 
October, 2006 sought an accounting of rents paid and the balance of the purchase price 
which remained outstanding. A cheque representing payment of the balance of the purchase 
price was sent by the appellants via Mr. Lockhart to Wells Legal & Corporate Services. After 
a further exchange of letters between Wells Legal and Mr. Lockhart the cheque representing 
payment of the balance of the purchase price was returned to the appellants. 
 
Held:-  appeal dismissed, decision not to grant specific performance affirmed, issue re: rent 
payments owed remitted to the Supreme Court for hearing, deposit paid under contract to be 
returned to the appellants without interest, each party to bear their own costs of the appeal 
 
per Isaacs, JA 
 
Contrary to the Chief Justice's opening remarks in his judgment, this case does not illustrate 
the dangers of an attorney representing both vendor and purchaser in a real estate 
transaction, and the dangers of an attorney engaging in a transaction with his own client. This 
case illustrates the failure of an attorney to conform with the principles associated with such 
transactions. 
 
Unlike Adderley, J who was content to find that it was in 2006 that Mr. Lockhart became 
conscious of his conflict of interest, we hold the view that his realisation of such conflict was 
apparent from as early as September 2000 when Mr. Lockhart wrote to the respondent. 
 
It was not until the respondent retained new attorneys that the principals in DELK decided to 
bestir themselves into action. They had been content for seven years to allow the purchase 
price to be reduced pursuant to clause 13 of the contract. Proffering $205,300.00 was nothing 
more than a cynical ploy to suggest the contract was still being observed. 
 
We hold a similar view, that it was a cynical ploy when DELK assigned its rights under the 
contract to the appellants. The assignment came after the respondent made enquiries of Mr. 
Lockhart about an accounting for rents that was supposedly paid under the contract; and for 
the return of the respondent’s original documents. 
 
We are satisfied that the Chief Justice was correct to focus on the actions of Mr. Lockhart as 
the respondent’s lawyer in the making of the contract; and that the involvement of the 
appellants in DELK with Mr. Lockhart at the time the contract came into being disables their 
claim for the equitable remedy of specific performance of the contract and disqualifies them 
from succeeding on their appeal that specific performance should have been ordered by the 
Chief Justice. 
 
It must be noted that the appellants as the purported financiers of the purchase through 
DELK and as principals in DELK, could have insisted that the company move under the terms 
of the contract to complete the sale. They never did; but were content to allow the purchase 
price to dwindle as the months passed. 
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There is a fundamental principle in equity expressed in the maxim: he who comes to equity 
must come with clean hands. It can hardly be said that the appellants themselves have come 
with clean hands inasmuch as they were a part of DELK, their lawyer was a part of DELK 
and, until Adderley, J’s decision, was DELK’s lawyer. It is recognised that DELK’s corporate 
personality is separate from the appellants’ personal capacity but in the circumstances of this 
case, where equity was being invoked, the Chief Justice’s decision not to order specific 
performance cannot be faulted. 
 
It would be distinctly inequitable for a court of equity, a court of conscience, to be compelled 
to apply a rigid application of the differentiation between the company and the appellants 
taking no account of the justice of the case.  
 
Notwithstanding that the Chief Justice made no specific mention of the matters complained of 
by the appellants, for example, whether the respondent’s delay in seeking equitable relief 
was a bar to his claim and whether the appellants had acquired rights under the contract by 
an assignment dated the 1 June 2006, before the respondent asserted his claim, we are 
satisfied that there is no merit in any of those complaints in the circumstances of this case. 
 
The claim that the failure to repay the $44,700.00 may have represented acquiescence by 
the respondent and a bar to his equitable claim cannot be sustained bearing in mind that the 
respondent was in prison, did not receive this sum in hand nor was it paid into an escrow 
account; but rather was allegedly expended on his behalf. At the time the appellants’ action 
was filed the respondent was in no position to repay the “deposit”. The non-payment of that 
sum was, therefore, of no moment to the decision the Chief Justice had to make. 
 

There was no claim for compensation by the respondent in his counterclaim. Thus the Chief 
Justice erred when he purported to grant the respondent relief on that basis. To the extent 
that the Chief Justice failed to determine what if anything was owed to the respondent as 
rent/lease payments, that matter has yet to be resolved; as such that issue is remitted to the 
Supreme Court for determination. 
 
In relation to the deposit paid by the appellants we hold the view that the Chief Justice’s 
decision to award the $44,700.00 as compensation to the respondent cannot be sustained. 
As the contract has been set aside, justice demands that any sums paid be returned, in the 
premises, the $44,700.00 must be repaid to the appellants without any interest paid thereon. 
 
Castle v Wilkinson (1870) L.R. 5 Ch. App. 534 mentioned 
De Wind v De Wedge [2008] EWHC 514 (Ch) mentioned 
Demera Bauxite Co. v Hubbard [1923] A.C. 673 mentioned 
Elliot & Elliot (Builders) Ltd v Pierson [1948] Ch. 453 mentioned 
Watts v Spence [1976] Ch. 165 mentioned 

 
___________________________________________________________________ 
 

 
J U D G M E N T  

 
___________________________________________________________________ 
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Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 5 September 2016 we heard the submissions of Counsel and reserved our 

decision. We render it now. We dismiss the appeal against the decision of Chief 

Justice, Sir Michael Barnett (as he then was) (“the CJ”) not to grant specific 

performance because the agreement for sale grounding the appellants’ claim for relief 

was made in the circumstances of undue influence, breach of fiduciary duty and 

conflict of interest. To the extent that the CJ failed to determine what if anything was 

owed to the respondent as rent/lease payments, that matter has yet to be resolved; as 

such that issue is remitted to the Supreme Court for determination. As the contract has 

been set aside, justice demands that any sums paid be returned, in the premises, the 

$44,700.00 must be repaid to the appellants without any interest paid thereon. 

History 

2. The appellants are brothers who were associated with a company called DELK Limited 

(DELK). The initials “DELK” stood for the first names of the beneficial owners of the 

company; namely the appellants, their sister Katherine Smith and Elliot Lockhart. Both 

Don Smith and Elliot Lockhart, an attorney at law, acted as Directors in the Company.  

 

3. The respondent was a close friend and sometime client of Mr. Lockhart who in the late 

1990’s found himself in significant legal trouble. The respondent was eventually 

convicted for drug offences and incarcerated at Her Majesty’s Prison, Fox Hill to serve 

a term of 15 years commencing in 1997. Mr. Lockhart described the respondent as an 

“ardent supporter” of his who had supported him during his political career. While in 

prison, the respondent wished to appeal his conviction but encountered difficulties in 

meeting his legal expenses and certain other expenses, including a debt to one Cyril 

Rolle.  

 

4. He decided to sell a piece of property he possessed but for which he did not have the 

legal title. The property, Lot 111, (the property) was located in George Town on the 

island of Exuma. It seems he had agreed to sell the land in 1999 to Mr. Cyril Rolle and 

Mr. Frank Wheaton for $300,000.00 but that sale fell through. There is some dispute 

between the account of the respondent and that of Mr. Lockhart as to who initiated the 

discussion for the sale of the property to meet the respondent’s legal expenses but, as 

the CJ noted, this is not particularly material. 

 

5. Mr. Lockhart presented the respondent with an offer for the purchase of the property 

made by DELK in the amount of $250,000.00. The respondent accepted the offer and 

a contract for sale (the contract) of the property was executed on 14 January 1999. 

Notably, Mr. Lockhart signed the contract as both a Witness to the appellant’s 
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signature and as the Purchaser of the property. This latter signing was not done in the 

presence of the appellant. Mr. Lockhart admitted at the hearing below that he did not 

disclose to the respondent his interest in DELK at the time the purchase for the 

property was being negotiated; and it is debatable whether he disclosed the 

involvement of the appellants. 

 

6. It was a term of the contract that a deposit of $26,000.00 be paid in tranches of 

$12,000.00 immediately and $14,000.00 at a date to be determined. It is convenient to 

lay out two other clauses in the contract. They were as follows: 

Clause 5 - The Vendor sells as beneficial owner.  

Clause 13 - the land was being sold subject to an existing 

lease and that upon completion of the sale the balance of the 

purchase price would be reduced by $1,000.00 for each 

month of the life of the Agreement. 

7. Over time DELK paid $44,700.00 as the deposit, some $18,700.00 more than the 

contract called for to be paid. There does not appear to have been any dispute at the 

trial that the entire sum of $44,700.00 was paid by the appellants and was used by Mr. 

Lockhart to secure legal representation for the respondent, i.e., for Mr. Murrio Ducille 

to prosecute the respondent’s criminal appeal and to settle the debt owed by him to 

Mr. Cyril Rolle. As mentioned before, it is disputed that Mr. Lockhart told the 

respondent that the appellants were the proposed purchasers. 

 

8. In September 2000 the appellants went into possession of the property which had a 

structure on it although, as the CJ observed, there was no provision in the contract for 

them to do so. The respondent alleges in his Witness Statements filed in Feb 2013 

that, “… it was never explained to [him] how the [appellants] began occupation of my 

building or who gave them permission… No information was provided to me as to how 

much the building was being rented for, and I never received any monies from the said 

rental to the [appellants].”  

 

9. The relationship between the respondent and Mr. Lockhart seemingly began to 

disintegrate in September, 2000. By way of letter dated 27th September, 2000 Mr. 

Lockhart wrote to the respondent stating as follows :-  

 

“Mr. Clifford Dean 

Fox Hill Prison 

Nassau, N.P., The Bahamas 

 

Dear Clifford,  
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Our last meeting was unpleasant and no doubt it has affected our 

long standing friendship. That being the case, with respect to the 

single matter with which I am concerned, the sale of your George 

Town property, please be informed of the following :- 

 

1. At the date hereof, I have paid the sum of 

$27,000.00 to Mr. Ducille in connection with your legal 

problems.  

2. On the 15th day of September, 2000, as 

evidenced by the attached, Cyril Rolle was paid the 

sum of $17,000.00 

3. In addition to the above, the sum of $600.00, 

which I paid a long time ago at your request to 

CITIBANK and the sum of $100.00 as appears from 

your attached will be charged towards the sale of the 

subject property. 

4. The next step in this transaction will be the 

survey of the property, preparation and registration of 

the survey plan and presentation of a Petition to the 

Supreme Court to secure a Certificate of Title to same.  

5. The unfinished building on the property has 

been completed and the same is now rented. I shall 

upon receipt from the tenant of their costs of repairs 

provide you with a report. 

 

For the record let me say that when the issue of sale and purchase 

of this property was mentioned by you, at that time I expressed my 

reluctance to become involved. Today, I regret ever touching this 

matter. None the less, I shall see this transaction to conclusion. 

 

Should you require any further information relative to the above, I 

shall be happy to provide same. 

 

This letter will be delivered to Mr. Ducille for delivery to yourself. 

 

         Sincerely, 

 Elliot Lockhart” 

 

10. Between September 2000 and 2006 there was no further communication between the 

respondent and Mr. Lockhart. In February 2006 the respondent was allowed by prison 

officials to perform day work outside of the prison. On one of these days the 

respondent alleges that he visited Mr. Lockhart at his offices, in an effort to ascertain 
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the state of the sale of the property as he had received no further updates on the 

same. The respondent claims that it was at this meeting that he 1. found out who the 

principals of DELK were, 2. that the monies paid out on his behalf by Mr. Lockhart had 

been provided by the appellants and 3. indicated to Mr. Lockhart, who was at the time, 

still, representing both DELK and the respondent in the transaction, that as the 

contract was not fully executed some 7 years post his signing of it, he was no longer 

interested in selling the property. 

 

11.  On 1 June 2006, some 4 months after the February meeting, DELK assigned its rights 

under the contract to the appellants for $10.00. The assignment was completed 

without notice to the respondent. The respondent retained new counsel; namely Wells 

Legal & Corporate Services and by way of letter dated 18th October, 2006 sought an 

accounting of rents paid and the balance of the purchase price which remained 

outstanding. Mr. Lockhart responded as follows :- 

 

“Dear Madam,  

 

Thank you for your letter of the 18th instant, by fax. Please be 

informed that :- 

 

1. On the 27th September 2000, I sent the attached 

letter (set out at 8 above), with supporting documents 

to Mr. Dean. This clearly establishes that the sum of 

$44,700 has been paid to him or paid out on his 

instructions. That being so the balance of the purchase 

price is $205,300.00. Please note that by virtue of 

Clause 13 of the subject Agreement for Sale, the 

balance of the purchase price was to be reduced at the 

rate of $1,000.00 per month over the life of an existing 

lease. This Lease was prepared by us. A copy of same 

is attached. Mrs. Dean was charged with the 

responsibility of collecting the rents from Exuma Dive 

Centre. Mr. Dean is able to supply the date of 

termination of this Lease. 

2. Mr. Eugene Smith took possession of the 

building referred to in my letter of 27th September, 

2000, item 4 thereof, after the Water Company vacated. 

From the attached copy of my letter to Mr. Dorsey, 

dated 26th October, 2000, his investment of $13,363.49 

entitled him to prepaid rents over a period of at least 26 

months or until the end of the year 2002. 
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3. Attached is a Conveyance in favour of the 

Purchasers for execution by the Vendor. 

4. Enclosed please find our cheque in the sum of 

$205,300.00 representing the balance of the purchase 

price. The cheque is to be held to our order pending 

resolution of the issues above and subject to the 

following:- 

i. Confirmation that all utility bills in the 

name of the Vendor or his assigns are paid 

in full. 

ii. Confirmation of the sum to be deducted 

pursuant to Clause 13 of the Agreement for 

Sale. 

iii. The Grant of a Certificate of Title over the 

subject property. This is a matter that our 

client is prepared to undertake upon your 

client’s Agreement to finance and co-

operate with out client by providing 

Affidavits and Testimony, if necessary, in 

Quieting proceedings. Please advise. 

iv. Receipt of the enclosed Conveyance duly 

executed by the Vendor with payment of 

one-half (1/2) of the Stamp Duty in the sum 

of $20,000.00. 

 

Sincerely, 

Elliot Lockhart. 

 

12. After a further exchange of letters between Wells & Wells and Mr. Lockhart the cheque 

representing payment of the balance of the purchase price was returned to the 

appellants. By way of letter dated 21st February 2007 the respondent sought, albeit 

unsuccessfully, to evict Eugene Smith from the property.  

In the Court Below 

13. The appellants brought an action against the respondent for, inter alia, specific 

performance of the contract. The respondent filed a Defence and Counterclaim which 

sought, inter alia, the following relief: 

 

“(i) An Order that the Sales Agreement executed on the 14 January 

1999, be declared null and void; (ii) Possession of that portion of 

the property occupied by the [appellants]; (iii) Lease/rental 

payments due and owing.” 



9 
 

 

14. The gist of the respondent’s case was contained in paragraph 4 of the Defence and 

Counterclaim where the respondent pleaded as follows:- 

“(a) At the time the Defendant executed the Sales Agreement he 

was an inmate at her Majesty’s Prison in Nassau, New Providence. 

(b) A single Counsel represented both parties in the drafting and 

execution of the Sales Agreement The Defendant was never advised 

that the single Counsel who represented his interest, as vendor in 

the sale was also Counsel for the proposed purchasers; and in fact, 

was also a beneficial owner of D.E.L.K. Limited. 

(c) The Defendant was not provided with sufficient professional 

advice from Counsel regarding the identity of the proposed 

purchasers; nor did his Counsel provide him with sufficient 

information and knowledge that the Sales Agreement did not 

explicitly prohibit the assignment of the Sales  Agreement 

without his consent 

(d) At the time when the Sales Agreement was presented to the 

Defendant,  as the vendor, for his execution thereof, the signatures 

of the proposed purchasers were not yet appended to the Sales 

Agreement. It now appears that the Defendant’s Counsel who 

witnessed his signature to the Sales Agreement was the principal 

signatory on behalf of the proposed purchaser, D.E.L.K. Limited. 

(e) Paragraph 2 of the Sales Agreement states, “The vendor will sell 

and the purchaser will purchase the fee simple estate...” This was 

an impossibility in that the Defendant did not have the fee simple 

title to the property and this was known to Counsel for the parties. 

15. In regards to his other claim, at paragraph 14 of the Defence and Counterclaim the 

Respondent pleaded as follows:  

“The Defendant resided on the property all his life, and by virtue of 

his possessory title to the property, constructed buildings thereon. 

One of the buildings constructed thereon was leased/rented to the 

Plaintiffs herein, commencing on or about July 2001 at a price of 

$1,000.00 per month. The Plaintiffs continue to occupy the building. 

The Plaintiffs have failed to pay the sums pursuant to that lease and 

are currently indebted to the Defendant, and such indebtedness 

continuing at the rate of $1,000.00 per month.” 
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16. The relief the respondent sought for this aspect of his claim were: Possession of that 

portion of the property occupied by the Plaintiffs; and lease/rental payments due and 

owing. Significantly, the respondent never claimed “compensation” from the appellants 

for the plaintiffs’ use of the property or mesne profits in the nature of damages for 

trespass on the property. 

 

17. It must be noted that neither Mr. Lockhart nor DELK was a party to the action. 

Moreover the nub of the respondent’s claim is that he was not told of Mr. Lockhart’s 

involvement in DELK (See 4(c) above); and he was not told the contract could be 

assigned without his consent (See 4(d) above). He made no direct complaint that the 

contract was unfair or a bad deal or there was undue influence or he was 

disadvantaged by the contract although inferences of same may be derived from his 

request that the contract be declared null and void.  

The CJ’s Decision  

18. At the very beginning of his judgment dated 13 February 2014, the CJ set out two 

matters which may have ultimately influenced his decision. The first was:  

 

“This case illustrates the dangers of an attorney representing both 

the vendor and purchaser in a real estate transaction, and the 

dangers of an attorney engaging in a transaction with his own 

client”. 

 

19. The second was, “that Mr. Lockhart never told the Defendant that he was also 

one of the purchasers of the property.” 

 

20. At paragraph 31 of his judgment the CJ stated: 

“I find as a fact, that in 1999 when the Agreement for Sale was 

made, Mr. Lockhart was one of the beneficial owners of the 

company as well as the President and a director. In short, Mr. 

Lockhart, through DELK, had agreed to purchase property from his 

client, who at the time of the transaction was incarcerated and 

relying upon Mr. Lockhart to procure as best a deal as he could for 

him for the sale of the property. I accept that the monies were 

provided by Don and Eugene Smith, but this does not negate the 

fact that Mr. Lockhart was one of the persons who was purchasing 

the property”. 

21. He continued and at paragraph 32 - 37of the judgment said: 

“32. I proceed now to analyse the Agreement for Sale, which Mr. 

Lockhart prepared.  
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33. Firstly, the agreement provided for a deposit of $26,000.00. 

However, only $12,000.00 was to be provided at the date of the 

agreement. The balance of the deposit, being $14,000.00, was to be 

provided “at a date to be determined”. This imposed no legal 

obligation on the purchaser to provide more than one-half of the 

deposit. The agreement did not specify who was to determine when 

that $14,000.00 was to be paid. The Defendant could never require 

the purchaser to provide the balance of the deposit.  

34. There is nothing in the agreement which states who was 

responsible for the costs of procuring the Certificate of Title. These 

costs could have been substantial as they would involve the cost of 

surveying the land, advertising the petition in the newspapers as 

well as legal fees. If they Defendant; as vendor, was responsible for 

these costs this would have had a significant impact on the net 

payment due to him on the sale. Mr. Lockhart, during his cross 

examination, said that these costs were the responsibility of the 

Plaintiffs, but there is nothing in the Agreement for Sale which 

specifies this and in the ordinary course of events these costs 

would be the responsibility of the vendor who is obliged to produce 

a good title to the property.  

35. More significantly, the agreement in clause 13 provided: 

‘The said hereditatments are being sold subject to an existing lease 

and upon completition, the balance of purchase price is to be 

reduced at the rate of $1,000.00 for each month during the life of 

this agreement.’ 

36. By that provision, DELK as purchaser was benefiting from any 

delay in the completion of the transaction. Even though it had not 

paid the full purchase price, (nor even obliged to pay the full 

deposit) the rent from the property during the life of the agreement 

was to enure to the benefit of the purchaser and not the vendor. 

That provision was wholly disadvantageous to the vendor and 

manifestly unfair to him. 

37. In my judgment, this agreement for sale which was negotiated 

by Mr.  Lockhart, on behalf of the Plaintiff with his client was a 

very bad deal for the Defendant”. 

22. The CJ, after canvassing the law relating to undue influence, eventually set out his 

conclusions at paragraphs 43 – 8 of the judgment as follows: 
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“43. The Defendant was in prison and very vulnerable; Mr. Lockhart 

represented both sides and was personally interested in the 

transaction as one of the purchasers. He did not disclose the fact 

that he was one of the beneficial owners of DELK as well as its 

President and one of its directors and the terms of the agreement 

were manifestly disadvantageous to the Defendant as the vendor. 

44. In my judgment, the fact that the Defendant’s attorney was 

purchasing the property jointly with others through a limited 

liability company does not alter the principle or equity that the court 

is seeking to enforce. In the present, case, the attorney was the one 

who brought the transaction to the  others and played a pivotal 

role in determining its terms. He was the agent for the Plaintiffs in 

this matter. The Plaintiffs cannot be allowed to benefit from such a 

transaction. 

45. What relief in the circumstances should a court of equity grant 

to do justice and be fair to all parties in these circumstances ? 

46. The Plaintiffs have paid $44,700.00 which the Defendant has 

benefitted from. The Plaintiffs, did, however, go into possession of 

the property since 2000, notwithstanding that the agreement for 

sale did not authorize them to take possession prior to completion. 

They have therefore had the benefit of the use of the property for 

six years prior to this action being commenced. 

47. In my judgment, the proper course is to declare the agreement 

for sale null and void and to require the plaintiffs to give 

possession of the property back to the Defedant. The monies paid 

by the Plaintiff on the Defendant’s behalf to Mr. Ducille and Mr. 

Rolle will be used as compensation to the Defendant for the 

Plaintiffs use of the property. 

48. “I have not decided this case on the basis of locus standi of the 

Plaintiffs. As no notice of the assignment from DELK to the 

Plaintiffs was given to the Defendant, the assignment can only take 

effect as an equitable assignment. As an equitable assignee, the 

Plaintiffs could only bring this action if it joined DELK as a Plaintiff. 

As I have no doubt that DELK would have consented to be joined, 

the Plaintiffs could easily have applied to join DELK and I would 

have acceded to a late application to join DELK as a Plaintiff.” 

The Appeal 
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23. The appellants appealed from those parts of the judgment whereby it was adjudged as 

follows: 

“(i) at paragraph 43 of the Judgment: 

“...the terms of the agreement were manifestly 

disadvantageous to the Defendant as the Vendor.” 

(ii) at paragraph 44 of the Judgment:- 

“The Plaintiffs cannot be allowed to benefit from such a 

transaction.” 

(iii) and at paragraph 47 of the Judgment: 

“In my Judgment the proper course is to declare the 

agreement for sale null and void and to require the Plaintiffs 

to give possession of the property back to the Defendant. The 

monies paid by the Plaintiffs on the Defendant’s behalf to Mr. 

Ducille and Mr. Rolle will be used as compensation to the 

Defendant for the Plaintiffs’ use of the property.” 

24. They ask that those parts of the judgment be set aside and that judgment be entered 

for them in respect of their claim for specific performance and alternatively damages 

for breach of contract. 

 

25. The grounds of appeal were set forth initially but on 10 June 2016 a document intituled 

“SUPPLEMENTAL NOTICE OF APPEAL” was filed in the Court’s Registry. It 

contained the following grounds of appeal: 

“1. The learned Judge erred by granting equitable relief to the 

Respondent while completely failing to consider the following 

matters: 

(i) Whether the Respondent’s delay (laches) in seeking 

equitable relief was a bar to the Respondent’s claim for 

equitable relief; 

(ii) Whether the Respondent’s “acquiescence” in 

retaining the sum of $44,700.00 paid as a deposit was a 

bar to the Respondent’s claim for equitable relief; 

(iii) Whether the Respondent had affirmed the contract 

for sale on the 18th October, 2006 by letter from Mrs. 

Stephanie Wells to Mr. Elliott Lockhart requesting to 

know the balance of the purchase price which 
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remained outstanding under the contract while failing 

to refund the deposit of $44,700.00 paid by the 

Appellants to the Respondent; 

(iv) Whether the contract for sale between the 

Respondent and DELK Limited was merely voidable 

and whether the Appellants had acquired rights under 

the contract by an assignment dated the 1st June, 2006 

before the Respondent asserted his claim for equitable 

relief on the 30th September, 2012; 

(v) Whether restitutio in integrum was impossible and 

was a bar to the Respondent’s claim for equitable 

relief. 

2. In determining that the terms of the agreement for sale 

were manifestly disadvantageous to the Respondent the 

learned Judge erred by failing to take into account the 

following matters: 

(a) On the date of the contract for sale the Vendor had 

a mere possessory title to the land and the date fixed 

for completion was specifically designed to enable the 

Vendor to apply to the Court for a Certificate of Title. 

(b) The deposit of $44,700.00 paid by the Purchasers to 

the Vendor far exceeded the usual deposit of 10% of 

the purchase price and was intended to meet the 

immediate financial needs of the Vendor. 

(c) While Clause 13 of the agreement provided for the 

balance of the purchase price to be reduced at the rate 

of $1,000.00 each month during the life of the 

agreement it enabled the Respondent’s wife to receive 

an income of $1,000.00 per month while the 

Respondent was in prison. 

(d) The Respondent testified that he would have been 

willing to sell the land either to Mr. Elliott Lockhart 

himself or to the Appellants at the price of $250,000.00. 

3. The learned Judge erred by awarding the sum of 

$44,700.00 to the Respondent as compensation for the 

Appellants’ “use” of the land during the period of six years 
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prior to the commencement of the action without making a 

finding of fact regarding the following matters: 

(a) Whether a lease or tenancy agreement ever existed 

between the Respondent and the Appellants; 

(b) If a tenancy agreement did exist on what date did it 

begin, on what date did it end and what rent was 

payable thereunder; 

(c) What sum, if any was owed by the Appellants to the 

Respondent as rent at the commencement of this 

action; 

(d) Whether at the time of the trial the Appellants were 

in occupation of any part of the property agreed to be 

sold. 

(e) Whether the Respondent’s claim for rent was 

statute barred by virtue of the provisions of Section 36 

of the Limitation Act.” 

26. The appellants contended that in exercising the equitable jurisdiction of the Supreme 

Court as between DELK and the respondent the learned Judge may have been 

justified in refusing relief to DELK by way of specific performance and granting relief to 

the respondent for rescission of the contract or a declaration that the contract was null 

and void. However, DELK was not the plaintiff before the Court seeking an order for 

specific performance against the respondent. Moreover, DELK was the party against 

whom the respondent was seeking a declaration that the contract was null and void. 

The plaintiffs before the Court were the appellants. 

 

27. They submit that the complaint made by the respondent in his Defence and 

Counterclaim amounted to no more than allegations of improper conduct against his 

Attorney and agent, Mr. Lockhart. In fact, the respondent never made any allegation 

that the appellants had done anything wrong or had acted unfairly in any way towards 

him. Yet the CJ, relying on the alleged conduct of Mr. Lockhart, invoked the equitable 

jurisdiction of the Court to grant relief against the appellants who had done no wrong. 

 

28. The appellants contend that this is a case in which the Court of Appeal may substitute 

its own judgment on the issue of whether the respondent, by his conduct, had waived 

the right to seek equitable relief by dismissing the respondent’s counterclaim for a 

declaration that the contract was null and void and by granting an order of specific 

performance to the appellants. 
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29. The appellants offer the alternative that if the Court is not minded to substitute its own 

judgment on the issue of the dismissal of the respondent’s counterclaim for a 

declaration and the grant of specific performance to the appellants, the Court could 

remit the matter to the Supreme Court for a retrial of the claims for equitable relief by 

the appellants and the respondent. 

 

30. In respect of the respondent’s claim for rent/lease payments in the court below, the 

appellants contend that there was no basis in law upon which the CJ could award the 

sum of $44,700.00 to the respondent as compensation for the appellants’ occupation 

of the property. 

 

31. They point out that in his Defence and Counterclaim dated 30 September 2012, the 

respondent claimed an unspecified sum as rent owed by the appellants to the 

respondent under a lease agreement which had commenced in or about the month of 

July, 2001 at a rent of $1,000.00 per month. However, at paragraph 10 of his witness 

statement dated 29 January 2013, and filed on 11 February 2013, the respondent 

stated that: 

(i) The Appellants began occupation of a building on the land in 

September, 2000. 

(ii) There was never a lease or tenancy agreement between the 

Respondent and the Appellants as the occupation of the building by 

the Appellants was without the Respondent’s permission or 

consent. 

(iii) The Respondent did not know how the Appellants came to be in 

occupation of the building. 

(iv) The Respondent did not know how much the building was being 

rented for. 

(v) And at the time the witness statement was made it appeared to 

the respondent that the appellants were no longer in occupation of 

the building. 

32. At paragraph 12 of his witness statement the respondent stated that in or about the 

month of May, 2004 one Rochelle Smith commenced occupation of one half of the 

building and began paying rent in the sum of $400.00 a month to the appellant, Don 

Smith and the respondent’s wife, Christine Dean; also that sometime later Rochelle 

Smith stopped paying rent to Don Smith and began to pay rent to Christine Dean only; 

also, that in January, 2007 the Respondent entered into a lease agreement with 

Rochelle Smith who began to pay rent in the amount of $500.00 a month to the 

respondent himself. 
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33. At paragraph 13 of his witness statement the respondent stated as follows: 

“I conservatively estimate that I could have rented my building 

(which the plaintiffs occupied) for approximately $1,000.00 per 

month. I now feel the plaintiffs are indebted to me at that rate from 

the September, 2000 and continuing cumulatively up to the present 

time.” 

34. The appellants submitted that in the face of the obvious conflicts in the respondent’s 

pleading, the evidence in his witness statement and the assertions relating to the 

payment of rent the CJ made no finding of fact pertaining to such matters as: 

(i) Whether a lease or tenancy agreement ever existed between 

the respondent and the appellants; 

(ii) If a tenancy agreement did exist, on what date did it begin, on 

what date did it end and what rent was payable thereunder; 

(iii) What sum, if any was owed by the appellants to the 

respondent as rent at the commencement of the action; 

(iv) Whether at the time of the trial the appellants were in 

occupation of any part of the property agreed to be sold. 

35. They complain that notwithstanding the absence of any such findings of fact by the CJ, 

he determined at paragraphs 46 and 47 of his judgment that the respondent benefitted 

from the deposit of $44,700.00 paid by the appellants; and that the appellants went 

into possession of the property since 2000, although the agreement for sale did not 

authorise them to take possession prior to completion; and that they had the benefit of 

the use of the property for six years prior to the commencement of the action. 

The Law 

36.  In support of his holdings the learned Chief Justice relied on the Privy Council 

decision of Demera Bauxite Co. v Hubbard [1923] A.C. 673 and the UK High Court 

decision of De Wind v De Wedge [2008] EWHC 514 (Ch). In Demera the Privy 

Council stated : 

 

“ The principle has long been established that, in the absence of 

competent independent advice, a transaction of the character 

involved in this appeal, between persons in the relationship of 

solicitor and client, or in a confidential relationship of a similar 

character, cannot be upheld, unless the person claiming to enforce 

the contract can prove, alternatively, that the person standing in 
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such a confidential position has disclosed, without reservation, all 

the information in his possession, and can further show that the 

transaction was, in itself, a fair one, having regard to all the 

circumstances. In order that these conditions may be fulfilled it is 

incumbent to prove that the person who holds the confidential 

relationship advised his client as diligently as he should have done 

had the transaction been one between his client and a stranger, and 

that the transaction was as advantageous to the client, as it would 

have been, if he had been endeavoring to sell the property to a 

stranger. This principle is one of wide application, and must not be 

regarded as a technical rule of English law.” 

  

37. The Learned Authors of Halsbury Laws of England 5th Edition at Volume 22 remind us, 

that the principles governing the law relating to undue influence have not significantly 

changed since the early 1920s. There they state at paragraphs 294 and 296 :-  

 

“294. A court of equity will set aside a transaction entered into as a 

result of conduct which, though not amounting to actual fraud or 

deceit, is contrary to good conscience 1. Many of the cases in 

which undue influence arises relate to gifts 2. but the same 

principles apply to contracts 3 where one party (A) may be said to 

have exercised undue influence over another party (B) in order to 

induce B to enter into the contract. … it is not necessary to prove 

any misconduct by A, and transactions have been set aside on the 

ground of undue influence when it is clear that A had been 

attempting to act in the best interests of B. In context therefore, A's 

wrongful act is to seek to uphold a transaction which is found not 

to have been entered into as a consequence of the exercise of B's 

free will. Relief can be granted on the ground of undue influence 

even though the person to whom the gift or promise was made 

obtained no personal benefit from it 11 , and it may apply even 

where the person benefited by the transaction is a different person 

from the one who exerted the undue influence to bring it about; 

where, for example, the person who exerted the undue influence 

was acting as agent of the person benefitting, or the person 

benefitting had sufficient notice of the risk of undue influence and 

failed to take reasonable steps to avoid it. 

 

296. In order to raise the presumption of undue influence B must 

establish the existence of a relationship between A and B under 

which B placed trust and confidence in A and that the transaction 

entered into is one which 'calls for explanation' or 'is not readily 
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explicable by the relationship between the parties'. In relation to the 

second requirement, it is no longer necessary, as it was described 

previously, to show that the transaction was to the 'manifest 

disadvantage' of B. … 

 

If B proves the existence of the necessary relationship of trust and 

confidence in A and a transaction with A which calls for 

explanation, the presumption to which this gives rise that undue 

influence was exercised by A may be rebutted by A. Ordinarily, A 

will need to prove that B received independent advice, but in some 

cases even this may not be enough; conversely, in others it may 

not be necessary and A can rely on any evidence which establishes 

that B in fact entered into the transaction as a result of the exercise 

of his own independent free will.” 

 

38.  I find the guidance given by the learned authors of Chitty on Contracts: General 

Principles 26th Edition also instructive. There the learned authors state:- 

 

“Specific Performance is a discretionary remedy. It may be refused 

although the contract is binding at law and cannot be impeached on 

some specific equitable ground (such as undue influence); 

although damages are not an adequate remedy; and although the 

contract does not fall within the group of contracts, … which will 

not be specifically enforced… In particular, the court may refuse to 

order specific performance on [numerous grounds]; such as 

conduct of the plaintiff, impossibility and undue influence. 

 

Conduct of the Plaintiff 

 

The conduct of the party applying for relief is always an important 

element for consideration. … it may suffice if the plaintiff has acted 

unfairly in performing the contract, even though he has not broken 

any promise. 

 

Impossibility 

Specific Performance will not be ordered against a person who has 

agreed to sell land which he does not own and cannot compel the 

owner to convey to him “because the court does not compel a 

person to do what is impossible.” See Castle v Wilkinson (1870) 

L.R. 5 Ch. App. 534; Watts v Spence [1976] Ch. 165; Elliot & Elliot 

(Builders) Ltd v Pierson [1948] Ch. 453.” 
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Discussion 

39. At the trial in the Supreme Court the appellants sought an order for specific 

performance of the contract. The respondent filed a Counterclaim seeking an order 

that the contract be declared null and void; and claiming lease/rental payments due 

and owing. 

 

40. The CJ determined the contract to be a very bad deal for the respondent for reasons 

contained in paragraphs 33 to 36 of his judgment. It seems that his assessment of the 

missing terms in the contract, e.g., who was to be responsible for the costs for the 

procurement of the Certificate of Title and who was to determine when the balance of 

the deposit was to be paid, influenced his conclusion. 

 

41. He declared the contract null and void because, inter alia the terms of the contract 

were disadvantageous to the respondent and Mr. Lockhart, the respondent’s lawyer 

acting both for his client and the purchaser had failed to disclose to the respondent his 

interest in the transaction. 

 

42. The fact that the respondent admitted in cross-examination that he would have been 

willing to sell the land either to Mr. Lockhart himself or to the appellants at the price of 

$250,000.00 would seem to undermine his claim for the contract to be declared null 

and void due to the failure of Mr. Lockhart to disclose his interest in DELK. However, 

the respondent’s willingness to sell to Mr. Lockhart or to the appellants does not 

detract from the force of the CJ’s finding that the contract was disadvantageous to the 

respondent and is in my view, in light of the Halsbury’s guidance set out above, of no 

significant moment in the face of Mr. Lockhart’s non-disclosure. 

 

43. Contrary to the CJ's opening remarks in his judgment, this case does not illustrate the 

dangers of an attorney representing both vendor and purchaser in a real estate 

transaction, and the dangers of an attorney engaging in a transaction with his own 

client. This case illustrates the failure of an attorney to conform with the principles 

associated with such transactions. 

 

44. We feel sufficiently justified in making this observation because of our reading of the 

record and in particular, the decision of Adderley, J (as he then was) dated 7 August 

2008; which decision made rather critical findings pertaining to Mr. Lockhart's actions 

and was not appealed. Adderley, J was called to consider an application by the 

respondent for Mr. Lockhart and his firm to be debarred from representing the 

appellants. In granting the application Adderley, J set out a number of matters which 

we consider to be of some importance to the present appeal. The relevant paragraphs 

6, 7, 12 and 13 are set out below: 
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"6. The attorney executed the contract for sale as the President of 

D.E.L.K in 1999 and it was stated by the second plaintiff in his 

affidavit, which was not denied, that the attorney was a beneficial 

owner of D.E.LK. along with the plaintiffs and their sister. At all 

material times the attorney was also a co-director of D.E.LK with the 

second plaintiff. 

7. The attorney drafted both the contract for sale and the lease. He 

secured the signature of the client to the contact for sale on or 

about 14 January 1999, however, up to November 2006 he had not 

secured the signature of D.E.L.K. although deposit monies were 

purportedly paid under the contact. At all material times the client 

was an inmate at Her Majesty’s Prison. 

… 

12. According to the second plaintiff when it became apparent that 

the purchase was not going to be concluded as agreed, the attorney 

advised that he could no longer act for both sides and that 

“...because of our dispute, our company, D.E.L.K. should assign its 

interest under the said agreement to myself and Eugene Smith [the 

first plaintiff]. 

13. By indenture dated 1 June 2006 made between D.E.L.K. of the 

one part and the plaintiffs of the other part (“the Assignment”), the 

agreement for sale was assigned to the plaintiffs for a consideration 

expressed to be for ten (10) dollars. The assignment was stamped 

on 27 March 2007. On the evidence of the second defendant the 

Assignment was made to the defendants because they were 

“...responsible for paying all funds paid under the Agreement for 

Sale and were in possession of a building on the Northern third of 

the property…”. The defendant learned of the Assignment In 2007.” 

45. I also set out paragraphs 35, 36 and 38 which fall under the rubric “Summary and 

Conclusions”: 

35. In this case the attorney had acted for both the defendant and 

D.E.LK. Limited which on the uncontested evidence of the second 

plaintiff was beneficially owned by the attorney the first plaintiff and 

the first plaintiff’s sister. Following Demerara the attorney had a 

fiduciary duty to disclose to the client his pecuniary interest in 

D.E.L.K., to obtain his consent to act for both parties, and afford 

him an opportunity to take independent advice. He did not do so 

based on the current state of the evidence. This was a breach of 
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fiduciary duty and the conflict of interest caused a beach of The 

Bahamas Bar Association Code of Professional Conduct. Prima 

facie the agreement is liable to be set aside. 

36. No doubt being conscious of a potential conflict of interest, 

when differences arose between the parties in 2006 the attorney 

quite properly sought to remove the conflict by the Assignment and 

recused himself from acting for either party. However within about 

nine months the attorney began to act for the plaintiffs presumably 

as independent parties, but since at all material times the funds for 

D.E.LK.’s deposit and purchase of the land under the contract for 

sale were being supplied by the plaintiffs, and the attorney was a 

beneficial owner of D.EL.K. as well as president and co-director 

with the second plaintiff, the Assignment cannot be said in equity to 

have been effective in removing the conflict. 

… 

38. Nevertheless, after carefully reviewing all the facts, in the 

exercise of its inherent supervisory jurisdiction to ensure the due 

administration of justice, it is the Court’s opinion that this is one of 

those exceptional cases where unfairness would result, or at least, 

following Geveran, there is a reasonable lay apprehension that 

unfairness will result if the attorney who drafted and represented 

both parties to the subject contract for sale is allowed to continue 

to represent the assignees to enforce that contact which prima facie 

is Iiable to be set aside due to the material non-disclosure by that 

same attorney. This is not one of those rare and special cases 

where a solicitor should properly be permitted to act against his 

former client referred to in Wan v McDonald. Additionally this 

appears to fall into the category of conflict of interest left open by 

the court of appeal when it applied Bolkiah to a former client In 

Alphonso.” 

46. It was not until the respondent retained new attorneys that the principals in DELK 

decided to bestir themselves into action. They had been content for seven years to 

allow the purchase price to be reduced pursuant to clause 13 of the contract. 

Proffering $205,300.00 as the balance of the purchase price was nothing more than a 

cynical ploy to suggest the contract was still being observed. I refer to the payment as 

a "ploy" because on 27 September 2000, Mr. Lockhart wrote to the incarcerated 

respondent to say, inter alia, that the next step to be taken (pursuant to the contract) 

was for an application to be made for a Certificate of Title. Although expressing regret 

at getting involved in the transaction, Mr. Lockhart stated, "None the less, I shall see 
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this transaction to conclusion". This suggests to us that Mr. Lockhart undertook to 

make the application under the Quieting of Titles Act. He never did. 

 

47. We hold a similar view, that is, it was a cynical ploy when DELK assigned its rights 

under the contract to the appellants. The assignment came after the respondent made 

enquiries of Mr. Lockhart about an accounting for rents that was supposedly paid 

under the contract; and for the return of the respondent’s original documents. 

 

48. Further, as indicated at item number 5 of his letter of September 2000, Mr. Lockhart 

represented to the respondent as follows: 

"5. The unfinished building on the property has been completed 

and the same is now rented. I shall upon receipt from the tenant of 

their costs of repairs provide you with a report."  

49. Mr. Lockhart was to inform the respondent of the details of the arrangement for the 

rental of the building on the property. He does not appear to have done so until 2006 

when he responded to enquiries made by Mrs. Stephanie Wells, the respondent's new 

attorney; and even then, no account was given in respect of the tenancy of the 

appellants. 

 

50. Unlike Adderley, J who was content to find that it was in 2006 that Mr. Lockhart 

became conscious of his conflict of interest, we hold the view that his realisation of 

such conflict was apparent from as early as September 2000 when Mr. Lockhart wrote 

to the respondent. 

 

51. We are satisfied that the CJ was correct to focus on the actions of Mr. Lockhart as the 

respondent’s lawyer in the making of the contract; and that the involvement of the 

appellants in DELK with Mr. Lockhart at the time the contract came into being disables 

their claim for the equitable remedy of specific performance of the contract and 

disqualifies them from succeeding on their appeal that specific performance should 

have been ordered by the CJ. 

 

52. It must be noted that the appellants as the purported financiers of the purchase 

through DELK and as principals in DELK, could have insisted that the company move 

under the terms of the contract to complete the sale. They never did; but were content 

to allow the purchase price to dwindle as the months passed. 

 

53. There is a fundamental principle in equity expressed in the maxim: he who comes to 

equity must come with clean hands. It can hardly be said that the appellants 

themselves have come with clean hands inasmuch as they were a part of DELK, their 

lawyer was a part of DELK and, until Adderley, J’s decision, was DELK’s lawyer. It is 

recognised that DELK’s corporate personality is separate from the appellants’ personal 
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capacity but in the circumstances of this case, where equity was being invoked, the 

CJ’s decision not to order specific performance cannot be faulted. 

 

54. It would be distinctly inequitable for a court of equity, a court of conscience, to be 

compelled to apply a rigid application of the differentiation between the company and 

the appellants taking no account of the justice of the case.  

 

55. Notwithstanding that the CJ made no specific mention of the matters complained of by 

the appellants, for example, whether the respondent’s delay in seeking equitable relief 

was a bar to his claim and whether the appellants had acquired rights under the 

contract by an assignment dated the 1June 2006, before the respondent asserted his 

claim, we are satisfied that there is no merit in any of those complaints in the 

circumstances of this case. 

 

56. Additionally, the claim that the failure to repay the $44,700.00 may have represented 

acquiescence by the respondent and a bar to his equitable claim cannot be sustained 

bearing in mind that the respondent was in prison, did not receive this sum in hand nor 

was it paid into an escrow account; but rather was allegedly expended on his behalf. 

At the time the appellants’ action was filed the respondent was in no position to repay 

the “deposit”. The non-payment of that sum was, therefore, of no moment to the 

decision the CJ had to make. 

Grounds 1 and 2 

57. In the premises, grounds one and two are without merit; and they fail. 

Ground 3 

58. When the CJ determined the contract was “null and void” - which we understand him 

to mean that the contract was invalid - it was as if the contract had never been made.  

 

59. There was no claim for compensation by the respondent in his counterclaim. Thus the 

CJ erred when he purported to grant the respondent relief on that basis. To the extent 

that the CJ failed to determine what if anything was owed to the respondent as 

rent/lease payments, that matter has yet to be resolved; as such that issue is remitted 

to the Supreme Court for determination. 

 

60. In relation to the deposit paid by the appellants we hold the view that the CJ’s decision 

to award the $44,700.00 as compensation to the respondent cannot be sustained. As 

the contract has been set aside, justice demands that any sums paid be returned, in 

the premises, the $44,700.00 must be repaid to the appellants without any interest 

paid thereon. 
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61. Each party is to bear their costs of the appeal.  

 
 
 
________________________________________ 

The Honourable Mr. Justice Isaacs, JA 
 

62.  I agree. 

________________________________________ 
The Honourable Dame Anita Allen, P 

 
 
 

63.  I also agree. 
 
________________________________________ 

The Honourable Ms. Justice Crane-Scott, JA 
 

 

 


