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Criminal appeal – Manslaughter – Second address to the jury by the prosecution – Defendant 

unrepresented – Defendant unrepresented in a capital case - Direction on self-defence – 

Application of the proviso - Section 175 of the Criminal Procedure Code 

The prosecution’s case that the appellant murdered Garth Rolle between 22 October and 23 

October 2009 was based primarily on a statement he gave to the police. In his statement the 

appellant admitted to stabbing the deceased in self-defence, after it appeared that the deceased 

tried to drug him, take him to bed and touched his hip. He said that the deceased grabbed him, hit 

him over the head with a lamp, they struggled and he stabbed him again.  The forensic evidence 

was that the deceased died of stab wounds. Following a trial before a judge and jury the appellant 

was acquitted of murder but found guilty of manslaughter. The appellant now appeals his 

conviction on the basis that, inter alia, the trial judge erred by allowing the prosecution to address 

the court after the appellant, who was unrepresented, in breach of section 175 of the Criminal 

Procedure Code (CPC); that the judge erred by allowing the appellant to represent himself in a 

capital case; that the judge erred in misstating the evidence; that the judge did not fairly put the 

appellant’s case to the jury and that the judge failed to give a proper direction with regard to self-

defence. 
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Held: Appeal dismissed; conviction and sentence affirmed.  

In the present case the accused was unrepresented from the commencement of the trial after his 

attorney, with the leave of the court, withdrew before the charge of murder was put to him and 

the jury was empaneled. The Crown elected not to give an opening speech and immediately 

began to adduce its evidence. The appellant argues that on a proper construction of section 175 

of the CPC when an accused does not call any evidence if he is unrepresented the prosecution 

was not allowed to address the jury on the evidence led by the prosecution. Section 175 is not an 

absolute bar preventing counsel for the prosecution from addressing the jury or the court if the 

accused is not represented by counsel and has elected not to give evidence or call any witnesses. 

It is not warranted as a matter of construction, nor is there any reason why the court should be 

constrained to find such a result. It is, at the end of the day, the duty of the trial judge to ensure a 

fair trial and whilst there may be occasions where to permit counsel for the prosecution to 

address the jury would not be fair, each case must be determined on its own merits.  

At the commencement of the trial, before the appellant was asked to plead, his attorney asked for 

leave to withdraw. The appellant indicated that he was prepared to conduct his trial on his own 

and in light of this the trial judge allowed counsel to withdraw and the appellant was, thereafter, 

allowed to plead. The transcript does not disclose why counsel asked to withdraw at the 

beginning of the trial, nor does it show the basis upon which the court exercised its discretion 

permitting him to withdraw.  It is most extraordinary that counsel seeks leave to withdraw at the 

commencement of the trial and the court grants such leave and, without more, immediately 

proceeds with the trial. This is even more unacceptable in a case where the charge is murder. The 

judge never warned the appellant of the dangers of representing himself nor was the matter 

adjourned to permit the appellant an opportunity to review and study the brief which was handed 

to him in the face of the court just before he was asked to plead and the jury was empaneled. 

Further, it was never canvassed whether it was possible for another attorney to be retained under 

a Crown Brief. This ground must be considered in light of the overall fairness of the trial and the 

safety of the conviction. In other words, had the appellant been represented by counsel was there 

a realistic possibility that the appellant could have been acquitted of both murder and 

manslaughter on the basis of his claim of self-defence. 

The Court is not satisfied that the complaints about the summing up are sufficiently cogent of 

themselves to make the direction to the jury so unfair as to affect the safety of the verdict.  

Regarding the judge’s direction self-defence, the test to be applied for self-defence is that a 

person may use such force as is reasonable in the circumstances as he honestly believes them to 

be in the defence of himself or another. The reasonableness or unreasonableness of the 

defendant's belief is material to the question of whether the belief was held by the defendant at 

all. Based on the judge’s direction in the present case it is clear that the trial judge did not make 

it clear to the jury that there was an important subjective element to the test of self-defence. It is 

doubtful, however, that on the facts of this case there was a reasonable basis for a reasonable jury 
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finding that the appellant honestly believed that he was in peril so as to justify stabbing the 

deceased to death.   

Notwithstanding the cumulative errors of the trial judge there was nothing unsafe about the 

verdict which warrants a retrial. The manslaughter verdict was inevitable. The Court has no 

doubt that the appellant’s representation of himself, the fact that the Crown was permitted to 

make a closing address, the comments of the judge on the evidence and her direction on self-

defence did not result in a miscarriage of justice. 

Beckford v R [1988] A.C. 130 applied 

Bernard v The State [2007] UKPC 34 considered 

Mitchell v The Queen [1999] 1 WLR 1679 considered 

R v Cojan [2014] EWCA Crim 2512 applied  

R v Mondon (1968) 52 Cr App Rep 695 considered 

Simeon Bain v R SCCrApp. No. 222 of 2013 applied 

 

 

 

 

 

 

 

 

JU D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

 

1. This is an appeal by the appellant against his conviction for manslaughter. 

 

2. The appellant was charged with one count of murder contrary to section 290(2)(c) and 

291(1)(a) of the Penal Code Chapter 84. The particulars were that between Thursday 22 of 

October and Friday 23 October 2009 at New Providence, the appellant did murder Garth 

Rolle. The appellant was acquitted of the charge of murder and was found guilty of 

manslaughter. 

 

3. The prosecution’s case was based primarily on a statement the appellant gave to the police. 

In his statement the appellant admitted to stabbing the deceased in self-defence after it 

appeared that the deceased tried to drug him, take him to bed and touch his hip. He stabbed 



4 
 

the deceased after being touched on the hip and trying to run. He said that the deceased 

grabbed him, hit him over the head with a lamp, they struggled and he stabbed him again. 

The forensic evidence was that the deceased died of stab wounds. The jury acquitted him of 

murder but convicted him of manslaughter. He now appeals that conviction. 

 

4. The first ground of appeal is that the trial judge allowed the prosecution to address the court 

after the appellant who was unrepresented in breach of section 175 of Criminal Procedure 

Code (CPC). 

 

5. In this case the accused was unrepresented from the commencement of the trial after his 

attorney with the leave of the court withdrew before the charge of murder was put to him and 

the jury was empaneled. 

 

6. The Crown elected not to give an opening speech and immediately began to adduce its 

evidence.  

 

7. Section 175 is in the following terms: 

“175. If the accused person says that he does not desire to call 

evidence and the court considers that there is evidence on 

which he could be convicted of the offence, counsel on both 

sides or the accused person if he is unrepresented may address 

the court.” 

8. The appellant argues that on a proper construction of this section of the CPC when an 

accused does not call any evidence if he is unrepresented the prosecution was not allowed to 

address the jury on the evidence led by the prosecution. 

 

9. If the appellant was represented by counsel, both his counsel and counsel for the prosecution 

may the address on the evidence led by the prosecution, but he says if he was not represented 

by counsel only he personally could be allowed to address the jury. I do not agree. 

 

10. Section 175 is not an absolute bar preventing counsel for the prosecution from addressing the 

jury or the court if the accused is not represented by counsel and has elected not to give 

evidence or call any witnesses. It simply provides that where he is not represented by 

counsel, the accused personally may address the jury on the evidence led by the prosecution. 

 

11. A review of section 174 of the CPC shows that when Parliament intended that there should 

be a prohibition against counsel for the prosecution addressing the court it used clear 

language to that effect. Section 174 provides: 
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“174. If an accused person who is not represented by counsel 

does not call any witnesses as to fact in his defence, he shall be 

entitled to address the court in his defence, whether or not he 

has himself given evidence, but counsel for the prosecution 

shall not be entitled to address the court a second time.” 

[Emphasis added] 

12. I accept that it has been the convention that counsel for the prosecution is not allowed a 

second speech where he has exercised a right to make an opening speech before calling his 

evidence as is provided in section 165 of CPC: 

 

“165. After the accused has been given in charge to the jury or 

when the jury have been sworn, the counsel for the prosecution 

may open the case against the accused, and adduce evidence in 

support of the charge.” 

 

13. In R v Mondon (1968) 52 Cr App Rep 695 the English Court of Appeal said: 

“The practice is now well established that in circumstances 

such as these, where an accused person is professionally 

unrepresented and calls no witnesses, other than giving 

evidence for herself or himself. The Crown is not entitled to 

make a second speech. That has long been a rule of practice.” 

But even that practice is not applicable to this case as the prosecution did not make an 

opening speech. 

 

14. However, this practice has been considered recently by the English courts, in R v Cojan 

[2014] EWCA Crim 2512 the English Court of Appeal reviewed the law. In that case the 

accused was charged with rape and robbery and was represented by counsel up to four days 

before the case was summed up to the jury. He represented himself for the balance of the 

prosecution’s case and for his defence. He gave evidence but did not give a closing speech. 

The prosecutor was allowed to give a closing speech. He appealed on the ground that the trial 

judge erred in permitting the prosecution to address the jury. The English court considered 

the relevant English law. It said: 

“9. [Counsel for the appellant] placed heavy reliance on 

observations of the court in R v Paul [2013] EWCA Crim 978.  

There was but one ground of appeal, the same issue as here, 

the fact that prosecuting counsel had made a closing speech. At 

paragraph 13 of Paul, MacDuff J, giving the judgment of the 

court, observed that: 
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‘There is a high responsibility on trial judges and trial 

counsel to guard against breaching this convention.  

Although we call it 'a convention', it is in fact something 

more, and we need to consider the authorities.’  

The 'convention' to which he referred was the convention of 

prosecuting counsel not to make a speech where an accused is 

unrepresented.   

10. He then considered the authorities, going back to Mondon 

52 Cr App R 695, in which the accused had been 

unrepresented throughout the trial, yet the prosecution made a 

closing speech.  The conviction in Mondon was quashed.   

11. The leading modern authority is Stovell [2006] EWCA 

Crim 27, in which judgment was given by the then Vice 

President, Rose LJ.  At paragraph 36, the Vice President said 

this: 

‘So far as the prosecution's second speech is concerned, 

in the light of the procedural and evidential changes 

which have taken place since the decision of this Court 

in Mondon, we are by no means satisfied that in all 

cases, particularly when a defendant has been 

represented substantially throughout the trial and there 

are issues arising during the defence upon which the 

jury would be assisted by comment from prosecuting 

counsel, it is necessarily inappropriate for prosecuting 

counsel to make a second speech.  But it is unnecessary 

in the present case to reach a conclusion with regard to 

that matter, because, for the reasons which we have 

already given, even the old authorities would not, as it 

seems to us, lead to the quashing of this conviction.’  

12. Reference is also made in the Paul judgment to the later 

cases of Rabini [2008] EWCA Crim 2030, and Williams [2011] 

EWCA Crim 1739 in which the court was prepared to proceed 

on the basis it had been improper for prosecuting counsel to 

make a final speech and focused solely on the question of safety 

of the conviction.  The court in Paul did the same.  In Paul the 

court considered that, despite any breach of a rule or 
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'convention', the verdicts were safe on the basis that the 

evidence against the appellant Paul had been overwhelming. 

13. For our part, we share the doubts of the court in Paul as to 

whether there is still any rule that prose-cuting counsel may 

not make a closing speech where the accused is unrepresented.  

As Rose LJ observed, law and practice has moved on 

considerably since the days when Mondon was decided.  In any 

event, we are not prepared to contemplate a rule, the effect of 

which would be to enable an accused deliberately to dispense 

with the services of his representatives so as to prevent 

prosecuting counsel making a closing speech in an appropriate 

case.   

14. We prefer to approach the matter as an issue of balance 

and fairness. It is the overriding duty of any trial judge to 

ensure that an accused has a fair trial.  As part of that duty it 

would be incumbent upon a trial judge, faced with an 

unrepresented accused, to assess all the circumstances of the 

case and decide whether or not it would be fair to allow 

prosecuting counsel to make a speech.   

15. In my view that approach reflects the law of The Bahamas as well. Section 175 should not be 

construed as an absolute bar to counsel for the prosecution addressing the jury when the 

accused is not represented by counsel and has not elected to adduce any evidence by any 

person including himself. It is not warranted as a matter of construction, nor is there any 

reason why the court should be constrained to find such a result. 

 

16. It is, at the end of the day, the duty of the trial judge to ensure a fair trial and whilst there may 

be occasions where to permit counsel for the prosecution to address the jury would not be 

fair, each case must be determined on its own merits. 

 

17. This ground must be considered in light of the other issues raised, affecting the fairness of 

the trial. 

 

18. The second ground of appeal was that the trial judge erred by allowing the appellant to 

represent himself in a capital case. 

 

19. On 14 March 2016, at the commencement of the trial and before the appellant was asked to 

plead, the following exchange took place: 
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“THE COURT: All right. Let's go to the matter for 

impanelment today. 

THE CLERK: Information 48/3/2015, Fritznel Tyson 

Richemond. 

THE COURT: Ms. Frazier, you appear with Mr. Farrington? 

MS. FRAZIER: Yes, my Lady. 

THE COURT: The Court notes the defendant is present. Ms. 

Frazier and Mr. Farrington for the Crown. Mr. Emmanuel. 

MR. EMMANUEL: My Lady, as indicated to this Court 

earlier, I will ask this Court to be withdrawn from this matter 

because on many occasions –  

THE COURT: I don't think you should say anything further. I 

note why. 

MR. EMMANUEL: Thank you. I would ask leave in this 

matter. 

THE COURT: Fritznel Richmond, today is a matter set for 

trial. I understand your attorney would like to withdraw and 

now. You are prepared to conduct this trial on your own? 

THE ACCUSED: Yes, my Lady. 

THE COURT: Bearing in mind that he is prepared to conduct 

this trial on his own, you ask leave to withdraw? 

MR. EMMANUEL: Yes, my Lady. 

THE COURT: This is a crown brief? 

MR. EMMANUEL: This is crown brief, my Lady. 

THE COURT: And my clerk will inform the registrar. You 

will inform the registrar of Mr. Emmanuel's withdrawal? The 

Court notes that Mr. Emmanuel has handed his brief and file 

across to the defendant. 

MR. EMMANUEL: That is my matter before you. May I be 

excused? 
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THE COURT: Yes. 

THE CLERK: Fritznel Tyson Richemond, you are charged 

with the following offence: Statement of offence, Murder, 

contrary to Section 290(2)(c)and 291(1)(a)of the Penal Code 

Chapter 84. Statement of the offence, Fritznel Tyson 

Richemond, between Thursday, 22nd of October and Friday 

23rd of October, 2009. At New Providence, did murder Garth 

Rolle. Fritznel Tyson Richemond, how do you plead, guilty or 

not guilty? 

THE ACCUSED: Not guilty.” 

20. This is most unacceptable. The transcript does not disclose why counsel asked to withdraw at 

the beginning of the trial, nor does it show the basis upon which the court exercised its 

discretion permitting him to withdraw. It is most extraordinary that counsel seeks leave to 

withdraw at the commencement of the trial and the court grants such leave and, without 

more, immediately proceeds with the trial. This even more unacceptable in a case where the 

charge is murder. 

 

21. In Simeon Bain v R SCCrApp. No. 222 of 2013, a judgment delivered 21 January 2016, 

before this trial commenced, this Court (differently constituted) had to consider an appeal in 

circumstances where counsel for an accused was granted leave to withdraw “at the outset of 

the trial”. 

 

22. This Court said: 

“30. The learned trial judge was correct in her assertion that 

the appellant, once represented by Counsel, was not entitled, at 

the expense of the crown, to an additional set of documents. It 

is also completely within the purview of an accused to dismiss 

his Counsel should he come to the view, baseless or not, that he 

is not receiving the best representation possible. In 

consideration of the seriousness of the offence, however, at the 

very least, in our view, an effort should have been made on the 

part of the learned trial judge to explain fully to the appellant 

what choosing to represent himself, in a case of this nature, 

would entail. 

31. Further, once the decision to grant Mr. Seymour leave to 

withdraw was made and indication given by the appellant that 

he would represent himself, it was imperative of the trial judge 
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to afford the appellant an opportunity to peruse the files 

handed over to him in court and allow more than an hour 

before continuing the case. The decision to continue the trial 

and determine the prosecution's application to adduce further 

evidence in light of these circumstances was erroneous.” 

23. None of this was done by the trial judge! The judge never warned the appellant of the 

dangers of representing himself nor was the matter adjourned to permit the appellant an 

opportunity to review and study the brief which was handed to him in the face of the court 

just before he was asked to plead and the jury was empaneled. Further, it was never 

canvassed whether it was possible for another attorney to be retained under a Crown Brief. 

 

24. It is acknowledged that the accused had indicated that he was prepared to conduct the trial on 

his own, but this Court and other authorities have indicated the dangers of permitting an 

accused in a murder trial to be represented by inexperienced counsel or to represent himself. 

 

25. For example, in Bernard v The State [2007] UKPC 34 the Privy Council said at paragraph 

24: 

“24. Their Lordships do not consider that it could ever be 

justifiable to appoint counsel of three months' standing to 

defend a client on his own in a capital murder trial. Even when 

one cannot readily point to specific matters with which he 

failed to deal effectively, it cannot be supposed that he has the 

maturity of judgment and experience of tactics, handling of 

evidence and presentation to be able to make correctly the 

myriad of necessary decisions in the course of a major trial, 

many of which require instant and sure reaction for which 

experience alone fits an advocate.”  

26. And earlier, in Mitchell v The Queen [1999] 1 WLR 1679, where the accused and his court 

appointed lawyer fell out at the beginning of the trial and he continued the murder charge 

representing himself the Privy Council said at page 1687: 

“All these circumstances are to be taken into account in 

considering whether justice required on a capital charge that 

more should have been done to seek to ensure that the 

defendant was represented. Their Lordships conclude here 

that the judge could not have been satisfied that the defendant 

would not, or at any rate might not, suffer prejudice by the 

withdrawal of counsel. Nor is there anything to indicate that 

the judge considered “whether, and if so for how long, the trial 
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should be adjourned to enable the defendant to try and obtain 

alternative representation:” see Dunkley v. The Queen [1995] 1 

A.C. 419, 428. They do not consider that it can be said that the 

lack of representation was due to his “fault” nor that this was 

the “most exceptional case” where “a reasonable adjournment 

to enable him to try and secure alternative representation” was 

not required. Despite the submissions of Mr. Pantry who has 

put forward every argument in favour of dismissing the appeal 

their Lordships are satisfied that here there should have been 

an adjournment to see whether other counsel were able and 

willing to represent him or at least to advise him as to the 

courses open to him. It was only after such advice that he could 

properly reflect on what he should do in the situation in which 

he found himself. It was not suggested that witnesses would be 

unavailable if there was a short delay. [Emphasis added] 

27. There is much merit in this ground but, like the first ground, it must be considered in light of 

the overall fairness of the trial and the safety of the conviction. In other words, had the 

appellant been represented by counsel was there a realistic possibility that the appellant could 

have been acquitted of both murder and manslaughter on the basis of his claim of self-

defence  

 

28. The third ground is that the learned judge erred in misstating the evidence.  

 

29. Counsel for the appellant cites a number of examples but his primary attack is on the judge’s 

statement to the jury that what the appellant said in his statement to the police was “different 

from what he has here”.  

 

30. Before setting out the direction to the jury of which counsel for the appellant complains, it is 

essential to set out the contents of the Record of Interview and the Confession Statement both 

of which were admitted into evidence and which admission has not been challenged on this 

appeal. 

Record of Interview 

"Question 1: Do you understand what I have just read and 

explained to you?  

Answer 1: Yes, sir. 

Question 2: Do you wish to consult a lawyer before the 

duration of this interview?  
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Answer 2: No, sir. 

Question 3: State your two full names for the record?  

Answer 3: Fritznel Tyson Richemond. 

Question 4: What is your address?  

Answer 4: No. 33 Gibbs Corner. 

Question 5: It is my information that you have two nicknames, 

'Fritz' and 'American boy'. What is your response to that?  

Answer 5: Yes, sir. 

Question 6: It is my information that sometime in the year 

2009 you came to know a Rasta man by the name of Garth 

Rolle who you call 'Bobo'. What is your response to that?  

Answer 6: Yes, sir. 

Question 7: I have information that on Thursday, the 22nd of 

October, 2009, you and your friend Bernardo went to Garth 

Rolle's residence situated at Ross Corner to borrow some 

money from him. What have you to say to that?  

Answer 7: Yes, I went to the house, Bernardo stayed in the 

street. 

Question 8: It is my information that you was at Garth's 

residence, you and him got into a fight and as a result you 

stabbed him in the abdomen area where you later burned his 

house down and his body was on the inside. What do you have 

to say to that?  

Answer 8: Yes, sir. He attacked me and I defended myself. 

Question 9: Do you wish to make a written reference to this 

matter explaining and outlining what occurred on that night?  

Answer 9: Yes, sir. 

Question 10: Do you wish to read over this interview and sign 

your answers given?  

Answer 10: Yes." 
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31. The Confession Statement: 

"Sometime in September, 2009, I was walking on Strachan's 

Corner, somebody slide up next to me on a 250 motorbike. 

When they slide up on me I jump back because I was surprise. 

When I jump back I realize the person had locks so I said, 

"How it go, Bobo?" I then ask him to do something for me, like 

give me $2 or a joint or something. He told me to meet him on 

Ross Corner in couple of minutes. I then asked him where on 

Ross Corner and he told me look for the bike. He then pulled 

out on the bike, I then walked towards Gibbs and walk 

towards Ross Corner. I then walked pass the Hot Spot or Ply 

Bar where I saw the bike in front of the yard. After passing bar 

I then walked up in the yard where the bike was parked and I 

shouted out "Bobo!" And then he became walk out of the 

house and he said, "How it go?" I then said to him, "You told 

me to check you," and he said hold on and he walk back inside. 

He came back outside and he put a joint in my hand and I then 

told him "Bless!" 'Bobo' then told me if I ever needed anything 

or a place to chill I could check him. And that's how I got to 

know 'Bobo'. About a month later me and my boy, Bernando, 

was walking on Gibbs Corner on to Ross Corner and I had $2 

and Bernando had $2 and we wanted something to smoke, so I 

told Bernando "Let's go check my boy further up the street on 

Ross Corner to get some more money." We walked up Ross 

Corner and when I reach 'Bobo' yard Bernando stand in the 

street and I walk in the yard. When I got in the yard I saw 

some kind of nuts on the ground so I picked some up and walk 

to the back of the yard and I throw the nuts on the top of 

Garth roof to let him know I was on the outside. He came out 

and open the gate for me and I walk through. When I walk 

through I ask Garth for some drinking water and he walked in 

his house and bring me out a clear glass of water. When I was 

about to drink it I look inside the glass when I saw something 

white on the inside of it -- like it had been mixed with 

something -- so I held up the glass and look at it from the side 

and I saw little white stuff. So I threw the water out, I gave him 

the glass back and I ask him could he bless me with something 

to smoke or $2. 'Bobo' then walked off walking in the inside of 

his place and I follow him also on the inside of his place. When 

I followed him on the inside I saw another male sitting down 
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by the door area so I step back outside. I then called out to him 

again and he answered saying "Hold on!" He then came back 

to the door and he told me to go to Steve Bar on East Street to 

tell him give me a Backwood for him. So he walked back to the 

front of the yard and he ask if I was coming back, and I said 

yeah. I then walked to Steve's bar and got the Backwood, and I 

walk back by 'Bobo'. I picked up a handful of nuts again and I 

through them on 'Bobo's' roof again and he came out. He open 

the door and the fence and I went through walk straight in 

front in the front door of his house and I looked inside, I see 

nobody was sitting down. I went inside and I sit down loosing 

the Backwood. I loose the Backwood that's when 'Bobo' 

walked in and he gave me a green cup full of water. He told me 

to hand him the Backwood and I gave him the Backwood. 

Bobo den started to roll up the joint and I was looking at the 

cup of water and was looking for some white stuff in the cup, 

but I didn't see any so I drink the water. After drinking the 

water I rest the cup down and 'Bobo' pass me the joint. We 

then smoke the joint sharing it. A couple of minutes later I 

started having some headaches and I told myself, "Let me go 

home!" I then jump up and I tell 'Bobo' I was going home and 

he said okay. When I was walking out the door I felt my head 

spinning and I started to stumble. He then got me, brought me 

back into his house and put me in his bed. I then started to 

smell the scent of alcohol and he was rubbing my head and 

when his hand was on my hip. I began to catch myself so I 

place my hand in my pocket and I took out a little knife I had 

in it and I stab 'Bobo' and throw him under me to get on top of 

him and I stabbed him once in the neck and I started to break 

off running. As I ran he snatch me from the back and he hit me 

in my head with a lamp. I then got back on top of him and I 

stabbed him again, and then he bite me to my throat. He then 

swung behind me with the knife and stabbed him in his 

stomach, and he let my throat go. When he let my throat go I 

stabbed him several more times in this stomach. I jump off him 

and ran out the house onto the street and I ran by my friend 

Bernardo house on Gibbs Corner. When I went to Bernardo I 

told him somebody try to take me and he said I lie. I told him 

"I just stabbed him and he look dead." So Bernardo told me to 

go back to the house, wipe off my fingerprints, and burn the 
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house down. So both of us return to the house where Bernardo 

stayed in the road and I went back inside the house and lit the 

bed on fire and I put him on the bed. I then took a gold chain 

and gold ring and the 250 motorbike from the house and I left 

the yard and went back with Bernardo in front of the yard. I 

gave Bernardo the chain and the ring. We then saw a baser 

walking on Ross Corner so we told him to push the bike over 

corner on to Gibbs Corner and we told to hide the bike 

through the short-cut between Odle and Gibbs Corner. The 

next morning I gave the bike and the keys to 'Scar', and that 

was the last time I saw the bike. Bernardo sold the chain and 

the ring and gave me $250 as a result of him selling the stuff. I 

do not know who he told the items to." [Emphasis added] 

32. The full direction to the jury was as follows: 

“Now I want to address you on something called self-defence. 

That was raised in the defendant's record of interview. You 

have it with you. He told the officer and he signed that stating 

that he was attacked. I am going to read to you exactly what he 

said. When you look at question eight this is what he was 

informed that "It is my information --" this is the officer 

reading to him "-- that while you were at Garth's residence 

you and him got into a fight and as a result you stabbed him in 

about the abdomen area and you later burnt his house down 

and his body was on the inside. What you have to say to that?" 

And his answer was this, "Yes, sir. He attacked me and I 

defended myself." Based on that therefore I want to direct you 

on the law of self-defence. What he says in his statement is 

different from what he has here, but bearing in mind he stated 

this, he signed this, I have to address you on the same. An 

assault, a killing in lawful self-defence is no offence. "Self-

defence is lawful where it is necessary to use force or defend 

yourself against an attack or a threatened attack, and where 

the amount of force is reasonable." Now what is reasonable 

depends on the all the facts. For example, the nature of the 

attack, whether or not a weapon was used, or if it is what kind 

of weapon it is. But the person defending himself cannot be 

expected to weigh precisely the exact amount of defensive 

action which is necessary. It is therefore the defendant did no 

more than what he instinctively thought was necessary, that is 
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very strong evidence that the amount of force was necessary 

and reasonable. Because the prosecution must prove the 

defendant's guilt, that is to make you sure that the defendant 

was acting in necessary self-defence, if you conclude that he 

was or that he may have been acting in necessary self-defence, 

then you must acquit him. Failure to retreat when attacked, or 

when it is possible or safe to do so is not conclusive, it is simply 

a factor to be taken into account in deciding whether it was 

necessary for the defendant to use such force or whether the 

force were reasonable. Now you look at the facts. I read you 

what the defendant stated in his record of interview. "He 

attacked me so I defended myself." But when you look at his 

statement it shows something else. He stated that he felt the 

victim, Garth Rolle, gave him a drink, after smoking a joint 

mind you, he felt dizzy, he decided to go home, and when he 

got to the door he stumbled, Garth Rolle helped him, but he 

touched his hip, he rubbed his head. You may consider that the 

defendant, he was 18 at that time, felt that the deceased was 

coming on to him sexually. Was it reasonable then for him to 

have concluded it was an attack that he had to defend himself 

and use such force that he eventually lead? Whipped out a 

knife and stab him? And when the deceased retaliated, if you 

go on his evidence, with a lamp, he was able to get on top of 

him, all dizziness gone, and stab him multiple times? Then to 

eradicate what he did, return back and burn his home down? 

You have to consider, members of the jury, whether on the 

evidence you feel that the defendant was acting in lawful self-

defence, whether what he did was reasonable in all of the 

circumstances. What you have, there are two pieces of 

evidence, only his evidence to decide that. But if you find that 

he was acting in self-defence, that is an absolute defence and he 

must be acquitted. Remember, a person may use such force, 

according to the law, as reasonable in the circumstances for a 

prevention of a crime. It will be recognized that a person 

defending himself cannot weigh to a agree the exact measure of 

a necessary defensive action. The defence of self-defence where 

the evidence making it raises a possibility and the evidence 

again the only evidence that you have is the record of 

interview, because as I stated his own statement, his own words 

in the statement does not support that. So I will repeat again, 
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the defence of self-defence is raised only if it is possible and 

whether the prosecution has shown beyond reasonable doubt 

that what the accused did was not by way of self-defence. The 

Crown indicates and states that this was not self-defence. You 

have not only the statement, but all of the actions that occurred 

afterwards. Indeed it is the Crown's case, if you accept the 

view of the Crown, the defendant went to the home to steal. 

That is something that you may have to consider, or whether 

on his own statement after the death of the victim he took 

items, and that was not his intention in the beginning, but that 

is something entirely for you.” [Emphasis added] 

33. Counsel argues that the judge’s statement that there were in fact inconsistencies was fatal 

because whether there were inconsistencies was a matter for the jury and that in fact there 

was no inconsistency. The appellant never gave any evidence at the trial and therefore there 

could never be any inconsistency in his evidence.  

 

34. The appellant then complains about the following direction: 

“Even if you reject the defendant's defence which is not guilty, 

he didn't put forward a defence, but he pleaded not guilty, and 

on his statement he did admit certain things, but yet he killed 

him, he did it in self-defence according to his record of 

interview, his statement says something else. His statement 

stated that he attacked him first. He, the defendant, attacked 

him first, you still do not automatically convict him.” 

35. Counsel submits that this did not fairly put the appellant’s case to the jury and poured scorn 

of the appellant’s case of self-defence. 

 

36. Whilst this complaint by counsel for the appellant is not without some merit, I am not 

satisfied that this together with the other complaints about the summing up are sufficiently 

cogent of themselves to make the direction to the jury unfair so as to affect the safety of the 

verdict. 

 

37. The final ground of appeal is that the trial judge failed to give a proper direction with regard 

to self-defence. The complaint is that the trial did not explain to the jury that self-defence 

involved a subjective test unique to the accused. 

 

38. I have already set out in full the direction on self defence which the judge gave to the jury at 

paragraph 32 herein.  
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39. In Beckford v R [1988] A.C. 130 the Privy Council held that: 

 

“…the test to be applied for self-defence is that a person may 

use such force as is reasonable in the circumstances as he 

honestly believes them to be in the defence of himself or 

another…” 

 

40. However, the reasonableness or unreasonableness of the defendant's belief is material to the 

question of whether the belief was held by the defendant at all.  As was said in Beckford: 

“…Where there are no reasonable grounds to hold a belief, it 

will surely only be in exceptional circumstances that a jury will 

conclude that such a belief was or might have been held.” 

41. It is clear that the trial judge did not, in her directions, make it clear to the jury that there was 

an important subjective element to the test of self-defence. 

 

42. It is doubtful, however, that on the facts of this case there was a reasonable basis for a 

reasonable jury finding that the appellant honestly believed that he was in peril so as to 

justify stabbing the deceased to death.   

 

43. It is my view that notwithstanding the cumulative errors of the trial judge there was nothing 

unsafe about the verdict which warrants a retrial. The manslaughter verdict was inevitable. 

Notwithstanding the advocacy of counsel for the appellant. I have no doubt that the jury 

considered carefully the self-defence argument found in his Confession Statement and 

Record of Interview. They rejected it as fanciful and unrealistic and that he had no reasonable 

grounds for holding the belief that he was in danger and required him to stab the deceased to 

death. It must be recalled that the appellant in his statement said the deceased: 

 

“…put me in his bed. I then started to smell the scent of 

alcohol and he was rubbing my head and when his hand was 

on my hip. I began to catch myself so I place my hand in my 

pocket and I took out a little knife I had in it and I stab 'Bobo”.  

 

44. He never said that he felt that his life was in peril; he never said that he told the deceased to 

stop before he stabbed him. The deceased hit him with a lamp, but that was only after he was 

stabbed.  

 

45. The appellant’s representation of himself resulted in his being able to have the charge of 

murder rejected. The jury also rejected the argument by counsel for the prosecution that this 

was a proper case for murder.  
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46. I have no doubt that the appellant’s representation of himself, the fact that the Crown was 

permitted to make a closing address and the comments of the judge on the evidence and her 

direction on self-defence did not result in a miscarriage of justice. The verdict of 

manslaughter was inevitable. The proviso to section 13 of the Court of Appeal Act provides:  

 

“…Provided that the court may, notwithstanding that it is of 

the opinion that the point raised in the appeal might be decided 

in favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually occurred”.  

 

47. I would, therefore, apply the proviso, dismiss the appeal and affirm the appellant’s conviction 

and sentence.  

 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 

48. I agree.  

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

49. I also agree.  

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


