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Civil appeal – Accreditation of degrees – Legitimate expectation – Accreditation – Registration - 

Whether legitimate expectation could be frustrated by the public interest - Pharmacy Act – 

National Accreditation and Equivalency Council of The Bahamas Act 

The appellants received bachelor’s degrees in Pharmacy from McHari Institute between 2006 and 

2011; further, all but one of the appellants obtained a master’s degree in Clinical Pharmacy from 

McHari between 2009 and 2014. In 2009 the Pharmacy Act (“the Act”) was passed. Under this 

Act, the responsibility for registering Pharmacists and Pharmacy Technicians moved from the 
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Health Professions Council to the respondent. Following an enquiry into McHari’s accreditation 

and correspondence from the Department of Public Service the respondent determined that McHari 

was not an accredited institution for the purposes of licensing professionals under the Pharmacy 

Act.  

At its Extraordinary Meeting in January 2017 the respondent determined that, inter alia, 1. the 

appellants were to have their degrees evaluated by an evaluation agency to ascertain whether the 

degrees were equivalent to the degrees of an accredited university; 2. the appellants would be 

granted provisional licenses while they awaited the report from the evaluation agency; 3. if their 

degrees were equivalent their licenses would be renewed; 4. if the degrees were not equivalent 

they would be given provisional licenses to be renewed every three months for a period of two 

years on the condition that during this time they would sit and pass the Council's Registration 

Examination and the Bahamas Pharmacy Law Examination and 5. for those that did not pass the 

exams they would be placed on the register of licensed Pharmacy Technicians after successful 

completion of that exam.  

The appellants sought Certiorari quashing the January Resolution and Mandamus directing the 

respondent to renew their licenses. The judge below refused both applications. The appellants have 

now appealed to this Court. 

Held: appeal dismissed. Costs to the respondent, to be taxed if not agreed.  

The three issues considered on appeal were as follows: 1. were the appellants’ degrees from 

McHari accredited under the Act? 2. if not, was there a legitimate expectation given by the 

respondent to the appellants prior to obtaining their degrees that McHari was accredited? 3. could 

the respondent revoke that legitimate expectation in the public interest? 

The trial judge was entitled to find that McHari was not accredited for two reasons: Parliament 

could not have intended “accredited” to have the same meaning as “registration” as it could have 

chosen to use that language in the Act. Secondly, while the Act does not provide a definition of 

accreditation, a definition is found in the National Accreditation and Equivalency Council of The 

Bahamas Act (“the NAECOB”) which was passed in 2007 and is in pari materia with the Act. 

There is nothing in the interpretation of “accredited” given by the trial judge that is unworkable or 

impracticable. McHari was not accredited but simply registered with the Ministry of Education 

under the Education Act.  

Counsel for the appellants argue that as a result of implied representations and consistent past 

practice the respondent created a legitimate expectation for the appellants that their licenses would 

be renewed. However, there was no evidence that the respondent took actions which amounted to 

a representation; the licensing of the appellants over the period in question was qualified and 

dependent on their satisfying the requirements of the Act. Further, a legitimate expectation cannot 

arise where the appellants had no right in the first instance to be registered under the Act and where 

the registration was not lawful.  

Francis Paponette and Others v The Attorney General of Trinidad and Tobago [2010] UKPC 32 

considered 
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R (on the application of Edison First Power Ltd) v Central Valuation Officer and another [2003] 

4 All ER 209 considered 

R v North and East Devon Health Authority, ex parte Coughlan [2000] 3 All ER 850 considered 

S J Grange Ltd v Customs and Excise Commissioners [1979] 2 All ER 91 considered 

 

 

 

 

 

J U D G M E N T S 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

1. On 5 June 2019, Charles, J. (“the judge”) heard two applications. First, an application for 

Certiorari quashing the Resolution adopted by The Bahamas Pharmacy Council (“Pharmacy 

Council”) in January 2017. Second, an application for Mandamus directing the Pharmacy 

Council to renew the licenses of Phillippa Finlayson and other McHari graduates (“the 

appellants”).  

 

2. The critical finding made by the judge on the hearing of the applications was that the Pharmacy 

Council was in contravention of the Pharmacy Act 2006 (“PA”) in granting the appellants 

licenses in 2010. Nevertheless, she refused both applications for three reasons. First, the 

Pharmacy Council could correct itself and refuse to reissue the licenses to the appellants. 

Second, there was no legitimate expectation created by the Pharmacy Council for the 

appellants in registering and granting licenses to them in 2010. Third, the Pharmacy Council 

acted fairly and in accordance with the principles of natural justice in passing the Resolution. 

 

3. On 27 June 2019, the appellants appealed the judgment of Charles, J., and asked this Court to 

quash the Pharmacy Council’s Resolution of January 2017 and direct the Pharmacy Council to 

renew the licenses of the appellants. 

Background 

4. The appellants received Bachelor’s Degrees in Pharmacy from McHari Institute, (“McHari”) 

in Nassau, The Bahamas, between 2006 and 2011. In addition, all the appellants excepting one 

person attained a Master’s Degree in Clinical Pharmacy from McHari between 2009 and 2014. 

 

5. On 17 December 2009, the government of The Bahamas passed the PA. Under this Act, the 

responsibility for registering Pharmacists and Pharmacy Technicians moved from the Health 

Professions Council ("HPC") to the Pharmacy Council. From 2009 to 2016, the Pharmacy 

Council conducted an enquiry seeking validation of McHari’s accreditation. Among the 

documents received was an evaluation of McHari’s (MSc) Clinical Pharmacy program (“the 
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Extavour Report”) which was prepared in 2010, by Professor Rian Extavour. In February 2012, 

Training Circular 2 was issued by the Department of Public Service (“DPS”) rescinding 

approval of all McHari programs and the accreditation of McHari. On April 2012, the Ministry 

of Health instructed the Pharmacy Council to take into consideration Training Circular 2 when 

exercising their mandate under the PA and in particular whether applicants for licensing “hold 

a degree in pharmacy from an accredited college or University.” 

 

6. In November 2012, Training Circular 3 was issued by the DPS clarifying the Public Service 

Commission’s position on the degrees issued by McHari. The Circular listed accreditation 

bodies deemed acceptable to the Commission. In addition, the Circular advised that the Public 

Service Commission will only accept degrees issued by McHari to public officers who enrolled 

at McHari on or after 2 January 2009 and before 1 February 2012 (“the prescribed period”). 

 

7. Consequently, the Pharmacy Council determined that McHari is not an accredited institution 

for the purpose of licensing professionals under Section 9(4)(l)(a) of the PA, and that all 

licensees who were registered with degrees from McHari after 12 February 2012 should be 

deregistered. 

 

8. This Pharmacy Council’s decision was articulated at an Extraordinary Meeting on 24 January 

2017, where the following resolution was adopted: 

“WHEREAS  

A. Seventeen (17) graduates ("hereinafter called the said 

McHari Graduates") with degrees from McHari International 

College were registered as 'pharmacists' by the Council without 

documentation supporting the accreditation of these pharmacy 

degree programs; 

B. The registration by the Council of the said McHari Graduates 

was in contravention of Section 9 (4) (a) (i) of the Pharmacy Act 

Ch. 227 which states "to be registered as a pharmacist, if that 

person has not been disqualified or suspended from operating 

as a pharmacist whether within or outside The Bahamas and---

holds a pharmacy degree from an accredited college or 

University"; 

C. The Council continued to renew the licenses of the said 

McHari Graduates, annually, to practice as pharmacists; 

D. The Council acted ultra vires of the Pharmacy Act Ch. 227 in 

registering the said McHari Graduates; 

E. The Council should discontinue the practice of renewing 

licenses received by the said McHari Graduates to practice 

pharmacy; and 
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F. The Council desires to provide an opportunity for the said 

McHari Graduates to prove their competence to practice 

pharmacy while allowing the said McHari Graduates to 

continue to enjoy the benefits and use of the title and 

professional status of 'registered pharmacists' while ensuring no 

risk to public safety. 

BE IT HEREBY RESOLVED BY THIS COUNCIL 

1. To request the said McHari Graduates to, have their degrees 

evaluated by an evaluating agency to ascertain whether the 

McHari degrees are equivalent to a minimum of a Bachelor's 

degree in Pharmacy from an accredited college or University 

and to have these reports sent directly to the Council by the 

evaluating agency. 

2. To grant the said McHari Graduates provisional licenses 

while awaiting the evaluation reports from the evaluating 

agency. 

3. To renew the annual licenses of the said McHari Graduates if 

their degrees are equivalent to a minimum of a Bachelor's 

degree in Pharmacy from an accredited college or University. 

4. To grant the said McHari Graduates provisional licenses, if 

their degrees are not equivalent to a minimum of a Bachelor's 

degree in Pharmacy from an accredited college or University, to 

be renewed every three months for a period of two (2) years on 

the condition that during this time, the said McHari Graduates 

each sit and successfully pass the Council's Registration 

Examination and the Bahamas Pharmacy Law Examination 

(BPCLEX) thereby suspending the practice of annual renewal 

of their licenses effective 2017. These examinations will be 

administered biannually in May and October allowing the said 

McHari Graduates three (3) attempts during the two (2) year 

period ending December 2018. 

5. To make good faith efforts to cause the names of those persons 

unsuccessful on these examinations after the two-year period to 

be placed on the register of licensed Pharmacy Technicians after 

successful completion of a certified pharmacy technician 

examination or an equivalent examination acceptable to the 

Council.” 

The Grounds of Appeal 

9. The appellants filed the following five grounds of appeal: 
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“(a) The learned Judge erred in law when she failed to find that 

the Respondent acted illegally and contrary to law when it 

concluded that it had acted ultra vires when it granted a 

provisional license to the appellant in 2010. 

(b) The learned Judge erred in law when she held that in 2010 

the McHari International College was not an “accredited 

University” for the purposes of section 9 of the Pharmacy Act. 

(c) The learned Judge erred in law when she interpreted the 

word “accredited” in section 9 of the Pharmacy Act as meaning 

in 2010, accredited by the National Accreditation and 

Equivalency Council of the Bahamas, when that body did not 

exist or alternatively, was not operational at that time. 

(d) The learned Judge erred in law when she failed to find that  

the appellant had a legitimate expectation that having been 

registered as a pharmacist in 2010 and [having been] granted a 

license in each year thereafter, her license would be renewed 

unless she was guilty of some act or omission that justified the 

termination of her ability to continue to practice as a 

pharmacist. 

(e) The learned Judge erred in law and in fact when she held 

that any legitimate expectation the appellant had could be 

frustrated by considerations as to public safety when the 

Respondent did not adduce any evidence that the appellant’s 

status or actions had created any risk to public safety.” 

Issues raised in Grounds of Appeal 

10. The appellants’ grounds can be conveniently summarized into three issues. 

a. Were the appellants’ degrees from McHari Institute accredited 

under the Pharmacy Act? 

b. If not, was there a legitimate expectation given by the respondent to 

the appellants prior to obtaining their degrees that McHari Institute 

was an accredited University or college? 

c. If so, could the Pharmacy Council revoke that legitimate expectation 

given to the appellants in the public interest? 
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Analysis 

Were the degrees issued by McHari International Institute to the appellants accredited for 

the purposes of s.9 of the Pharmacy Act? 

11. Section 9(3) of the PA stipulates that a person who (among other things) satisfies the Council 

that he is qualified to be a pharmacist is entitled to be issued a certificate of registration. It 

provides that: 

“9. (3) A person who, after the commencement of this Act, 

applies to the Council to be registered as a pharmacist or 

pharmacy technician and who satisfies the Council that –  

(a) he can read, write, and understand the English 

Language;  

(b) he is eighteen years of age or over;  

(c) he is not by reason of age or otherwise, incapable of 

operating or being employed in a pharmacy;  

(d) he is fit and proper, that is to say –  

(i) he has not been convicted of any offence under 

this Act;  

(ii) he has not been convicted of any offence under 

the Dangerous Drugs Act;  

(iii) he has not been convicted of any offence 

within the last five years of which, dishonesty or 

drug abuse is an element; and  

(iv) the Council is satisfied as to the character and 

competence of the applicant; and  

(e) he is qualified to be so registered,  

is entitled, upon application and on payment of the prescribed 

fee, to be issued a certificate of registration subject to such 

conditions that the Council may determine.” 

12. Section 9(4)(a) defines what is meant by “qualified”. It provides: 

“9. (4) For the purposes of section 9(3)(e), a person is qualified 

–  

(a) to be registered as a pharmacist, if that person has not 

been disqualified or suspended from operating as a 
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pharmacist whether within or outside The Bahamas and 

- 

(i) holds a pharmacy degree from an accredited 

college or University; or 

(ii) holds a certificate of competency in pharmacy 

in The Bahamas; and  

(iii) has at least two thousand (2000) hours of 

practical experience in pharmacy under the 

supervision of a person who is licensed as a 

pharmacist in the jurisdiction where the training 

took place.” 

13. Effectively, the PA provides that for a license to be issued to an applicant they must possess a 

pharmacy degree from an “accredited university”. The National Accreditation and Equivalency 

Council of The Bahamas Act (“the NAECOB Act”) which pre-existed the PA, in 2007, at 

Section 2(1) provides a definition of accreditation: 

“2. (1) In this Act, unless the context otherwise requires -  

“accreditation” means evaluation and approval of an 

institution, provider, or programme that has met the 

established standards of quality relative to its mission, 

educational objectives, resources, programmes and 

services;” 

14. In this case, the appellants contend that the trial judge was mistaken in her interpretation of 

what is an “accredited university”. In the absence of a definition of an accredited university in 

the PA, counsel for the appellants argued that the trial judge should not have accepted the 

definition of “accredited” as used in the NAECOB Act. 

 

15. The National Accreditation and Equivalency Council, formed under the NAECOB Act, 

included in its mandate “to accredit and re-accredit programmes of institutions operating in the 

Bahamas”. Section 4 of the NAECOB Act provides that:  

“4. (1) Notwithstanding the provisions of any other law, the 

Council shall be the principal body in The Bahamas for 

conducting and advising on the accreditation and recognition of 

educational and training institutions, providers, programmes 

and awards, whether foreign or national, and for the promotion 

of the quality and standard of education and training in The 

Bahamas.  

(2) Without prejudice to the generality of subsection (1) the 

functions of the Council are — 
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(a) to accredit and re-accredit the programmes of 

institutions operating in The Bahamas; 

(b) to promote the advancement in The Bahamas of 

education, training, learning skills and knowledge; 

(c) to ensure that the quality of all primary, secondary 

and post-secondary education delivered in The Bahamas 

is appropriate to the qualifications, degrees, diplomas or 

certificates conferred and that the appropriate standards 

are being maintained and improved, to protect the 

interest of students; 

(d) to offer public assurance by enhancing public 

understanding of career and work force development 

providers and the value of education and the credentials 

offered by these providers;  

(e) to provide guidance to the educational and technical 

institutions for the continual improvement of their 

educational offerings and related activities; 

(f) to advise on the recognition of foreign institutions of 

education and training and their awards; 

(g) to determine equivalency of programmes and 

qualifications in accordance with internationally 

established frameworks; 

(h) to promote a quality assurance culture in The 

Bahamas; 

(i) to provide the public with information on the quality 

and recognition of programmes and institutions in order 

to protect the public interest; and 

(j) to liaise and co-operate with regional and 

international accreditation bodies in pursuance of its 

objectives.” 

16. Counsel for the appellants contend that in order to have a workable result that would give effect 

to the objects of the PA, the use of “accredited university” in the  NAECOB Act should have 

its ordinary dictionary meaning as in the Cambridge Advanced Learner's Dictionary & 

Thesaurus (Cambridge University Press): 

“Accreditation meaning of - officially recognized and approved 

university”  
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17. They argue that the trial judge was wrong to use the definition of accreditation in the NAECOB 

Act as this was unworkable and impracticable. In support of this argument, counsel for the 

appellants referred us to two decisions. First, in R (on the application of Edison First Power 

Ltd) v Central Valuation Officer and another [2003] 4 All ER 209 where the issue was the 

intention of Parliament under a provision relating to double taxation. Lord Millet said at 

paragraphs 116-117: 

“[116]. ...The courts will presume that Parliament did not intend 

a statute to have consequences which are objectionable or 

undesirable; or absurd; or unworkable or impracticable; or 

merely inconvenient; or anomalous or illogical; or futile or 

pointless.... 

[117]. But the strength of these presumptions depends on the 

degree to which a particular construction produces an 

unreasonable result. The more unreasonable a result, the less 

likely it is that Parliament intended it...” 

18. The second case is S J Grange Ltd v Customs and Excise Commissioners [1979] 2 All ER 

91. In that case, the trial judge interpreted the Finance Act as requiring the Commissioner to 

assess a taxpayer who had not made correct VAT returns, by reference to a specific accounting 

period and not at large. The Court of Appeal reversed his decision on the ground that it 

produced an unworkable result. Lord Denning MR said at page 101: 

 

“... I can see the force of it. It is literally correct. But it leads to 

such impracticable results that it is necessary to do a little 

adjustment so as to make the section workable..” 

 

19. However, to fully understand the appellants’ criticism of the trial judge’s interpretation of 

accreditation, we need to examine how she dealt with the evidence before her. Here is what 

the trial judge said at paragraph 110 of her judgment: 

“[110] I find as a fact that the Applicant and her witnesses used 

the terminology “approved”, “recognized” and “accredited” 

interchangeably when, in fact, there is a stark difference 

between them. That created a serious challenge in this matter.” 

20. Then at paragraphs 140-143 of the judgment: 

“[140] No doubt, the evidence advanced by the Applicant and 

her highly qualified team of witnesses including Dr. Higgs, Dr. 

Smith and Mr. Gray was powerful but dealt principally with 

“registering”, “approving” and recognizing”. Dr. Higgs 

admitted that there is a distinction between “registration” and 

“accreditation” and that the Ministry of Education did not have 

the authority to accredit an institution. When he was cross-
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examined by Mr. Rigby, that is what he said, at page 15, line 15 

of the Transcript of Proceedings on 16 February 2018: 

‘Q: Listen, Did you have the authority between 2004 

through 2013 to accredit an - institution in The Bahamas 

of higher education learning; did you?  

A: No. No one did. 

Q: And you agree that there is a distinction between 

approving and recognizing an institution and accrediting 

an institution?  

A: Yes, there is.’ 

[141] So, despite the fact that Dr. Higgs provided the Council 

with letters stating that McHari was registered and approved by 

the Ministry of Education; this did not and could not rise to the 

threshold of “accreditation” of that institution. Simply, Dr. 

Higgs and the Ministry of Education had no authority vested in 

them (alone and collectively) to accredit McHari (whether under 

the Education Act and Regulations or any other law). 

[142] Unfortunately, none of these witnesses was able to satisfy 

this Court that McHari was an “accredited” college or 

University as envisaged by section 9 of the Act. 

[143] Earlier in this judgment, I encapsulated the evidence of 

the witnesses who testified at this trial. The evidence which was 

adduced at this trial demonstrates that McHari was 

“registered” with the Ministry of Education in accordance with 

the EA and the Institutions of Further Education (Registration) 

Regulations.” 

21. Unquestionably, the trial judge had before her expert evidence from officials charged with 

regulating, the recognition of, registration and accrediting of educational institutions in The 

Bahamas. Their evidence related to the distinction and use of the words “accredited” and 

“approved or recognized” in the context of evaluating educational institutions operating in The 

Bahamas. On the other hand, the appellants’ argument here and in the court below, conflates 

the meaning of “accreditation” with that of “registration” under the Education Act. 

 

22. In our view, the trial judge was entitled to find that McHari was not accredited for two reasons. 

First, Parliament could not have intended “accredited” to have the same meaning as 

“registration” as it would have chosen to use that language in the PA. Second, although the PA 

does not define “accreditation”, the intent of Parliament must have been to use the definition 

in the NAECOB Act, that Act having been passed two years earlier and is in pari materia with 
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the PA. The learned authors of Bennion on Statutory Interpretation Section 18.9 make the 

point that: 

“Application of definitions to other Acts 

(1) Where a term is used without definition in one Act but is 

defined in another Act which is in pari materia with the first 

Act, the definition may be treated as applicable to the use of the 

term in the first Act. 

(2)   … 

Comment 

An Act often defines a term for the purposes of that Act only. 

Where the same term is used in another Act that is in pari 

materia and no definition is included, reliance may be placed on 

the definition in the first Act. Whether it is appropriate to do so 

will ultimately depend on the context having regard to other 

interpretative criteria.” 

23. Furthermore, there is nothing in the interpretation of “accredited” given by the trial judge that 

is “unworkable” or “impracticable” with the PA as stated in R (on the application of Edison 

First Power Ltd) or S J Grange Ltd . 

 

24. Consequently, we are unable to agree with the contention of the appellants that the trial judge 

was mistaken in her interpretation as to whether McHari is an accredited university under the 

PA. For these reasons, we do not disturb the judge’s finding that McHari was not accredited 

but simply “registered” with the Ministry of Education under the Education Act. The appellants 

fail on this issue. 

If not, can a legitimate expectation arise where the appellants had no right to be registered 

under the Pharmacy Act and where the subsequent registration was unlawful?  

25. The appellants contend that the Council, by registering them and renewing their licenses, 

created a policy, which significantly affected their status as pharmacists and that they are 

entitled to rely on its continuance. This policy led to the practice (spanning 7 years) of renewing 

their licenses. A legitimate expectation may arise from implied representations and consistent 

past practice.  

 

26. The learned authors of Halsbury's Laws of England Volume 61A (2018) explain: 

“50. Legitimate expectations.  

A person may have a legitimate expectation of being treated in 

a certain way by an administrative authority even though there 

is no other legal basis upon which he could claim such treatment. 
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The expectation may arise either from a representation or 

promise made by the authority, including an implied 

representation, or from consistent past practice or policy...” 

27. The appellants argue that the conduct of the Council did not only amount to representation that 

conferred a procedural expectation, but it was a representation that induced a legitimate 

expectation of a substantive benefit. 

 

28. However, there was no evidence that the respondent made a statement or took actions that 

amounted to a representation. The actions of the respondent to license the  appellants was 

qualified as they were dependent on them satisfying section 9(4) of the PA, by holding a degree 

from an accredited college or university. 

 

29. Here is what the trial judge said at paragraph 167 of her judgment: 

“[167] It is therefore appropriate to summarise briefly the law 

relating to legitimate expectation. In United Policyholders 

Group and others v The Attorney General of Trinidad and 

Tobago [2016] UKPC 17, Lord Neuberger, (with whom the 

other members of the Board agree), in dealing broadly with the 

principle of legitimate expectation, said at paragraphs [37] to 

[39]: 

‘37. In the broadest of terms the principle of legitimate 

expectation is based on the proposition that, where a 

public body states that it will do (or not do) something, a 

person who has reasonably relied on the statement 

should, in the absence of good reasons, be entitled to rely 

on the statement and enforce it through the courts. Some 

points are plain. First, in order to found a claim based on 

the principle, it is clear that the statement in question 

must be “clear, unambiguous and devoid of relevant 

qualification”, according to Bingham LJ in R v Inland 

Revenue Comrs, Ex p MFK Underwriting Agents Ltd 

[1990] 1 WLR 1545, 1569, cited with approval by Lord 

Hoffmann in R (Bancoult) v Secretary of State for 

Foreign and Commonwealth Affairs (No 2) [2009] AC 

453, para 60. 

38. Secondly, the principle cannot be invoked if or to the 

extent that it would interfere with the public body’s 

statutory duty - see eg Attorney-General of Hong Kong v 

Ng Yuen Shin [1983] 2 AC 629, 636, per Lord Fraser of 

Tullybelton. Thirdly, however much a person is entitled 

to say that a statement by a public body gave rise to a 

legitimate expectation on his part, circumstances may 
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arise where it becomes inappropriate to permit that 

person to invoke the principle to enforce the public body 

to comply with the statement. This third point can often 

be elided with the second point, but it can go wider: for 

instance, if, taking into account the fact that the principle 

applies and all other relevant circumstances, a public 

body could, or a fortiori should, reasonably decide not to 

comply with the statement. 

39. Quite apart from these points, like most widely 

expressed propositions, the broad statement set out at the 

beginning of para 37 above is subject to exceptions and 

qualifications. It is, for instance, clear that legitimate 

expectation can be invoked in relation to most, if not all, 

statements as to the procedure to be adopted in a 

particular context (see again Ng Yuen Shiu [1983] 2 AC 

629, 636). However, it is unclear quite how far it can be 

applied in relation to statements as to substantive 

matters, for instance statements in relation to what Laws 

LJ called “the macro-political field” (in R v Secretary of 

State for Education and Employment, Ex p Begbie [2000] 

1 WLR 1115, 1131), or indeed the macro-economic field. 

As the cases discussed by Lord Carnwath show, such 

issues have been considered by the Court of Appeal of 

England and Wales, perhaps most notably, in addition to 

Begbie, in R v North and East Devon Health Authority, 

Ex p Coughlan [2001] QB 213, R (Nadarajah) v 

Secretary of State for the Home Department [2005] 

EWCA Civ 1363, and R (Niazi) v Secretary of State for 

the Home Department [2008] EWCA Civ 755, and also 

by the Board in Paponette v Attorney General of 

Trinidad and Tobago [2012] 1 AC 1.’” 

30. We agree with the judge that there was no evidence that the respondent made any 

representation to the appellants that was “clear, unambiguous and devoid of relevant 

qualification,” nor in our opinion did the respondent’s actions amount to such. The appellants 

also fail on this issue. 

If so, is the Pharmacy Council (as a public decision- making authority) allowed to vary its 

policy, and in so doing frustrate any legitimate expectation that the appellants may have had 

in the public interest? 

31. Counsel for the appellants contend that the judge was wrong to find that if the McHari 

graduates had a legitimate expectation, it would have been frustrated by matters of public 

interest. They argue that there was no evidence before the court suggesting that the status or 

actions of any of the McHari Graduates threatened public safety. 
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32. The appellants rely on the Privy Council’s decision in Francis Paponette and Others v The 

Attorney General of Trinidad and Tobago [2010] UKPC 32 where the court said at 

paragraph 38: 

“38. If the authority does not place material before the court to 

justify its frustration of the expectation, it runs the risk that the 

court will conclude that there is no sufficient public interest and 

that in consequence its conduct is so unfair as to amount to an 

abuse of power. The Board agrees with the observation of Laws 

LJ in R (Nadarajah) v Secretary of State for the Home 

Department [2005] EWCA Civ 1363 at [68]: 

‘The principle that good administration requires public 

authorities to be held to their promises would be 

undermined if the law did not insist that any failure or 

refusal to comply is objectively justified as a 

proportionate measure in the circumstances.’ 

It is for the authority to prove that its failure or refusal to 

honour its promises was justified in the public interest. There is 

no burden on the applicant to prove that the failure or refusal 

was not justified.” 

33. However, the appellants cannot invoke legitimate expectation as the respondent is a statutory 

council performing a statutory duty. This is supported by Lord Woolf MR in R v North and 

East Devon Health Authority, ex parte Coughlan [2000] 3 All ER 850 at paragraph 64 

where he makes the point that a decision-making body’s ability to change its policy should not 

be fettered: 

“64. ...But since it cannot abdicate its general remit, not only 

must it remain free to change ‘policy; its undertakings are 

correspondingly open to modification or abandonment…” 

34. Further, the appellants argue that where licenses are issued to them, contrary to the provisions 

of the PA, this amounts to an implied representation that the licensure would continue. Taken 

to its logical conclusion the suggestion is that a public authority is fettered by the unlawful acts 

of a previous authority differently constituted. We disagree, as this would be farcical and lead 

to grave injustice. 

 

35. In our judgment, a legitimate expectation cannot arise where the appellants had no right in the 

first instance to be registered under the PA and where the registration was not lawful. 

 

36. The judge articulated this point at paragraphs 188 and 189 of her judgment: 

“[188] In the present case, the overriding public interest is the 

health and safety of the general public in the dispensing of 
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medicine to members of the general public. The duty of the 

Council is to register persons who meet the educational 

requirements and must act in a manner to safeguard the 

public’s interest. To abdicate this responsibility would expose 

the public to persons lacking the competencies to provide 

quality pharmacy care and increases the possibility of 

medication errors. The evidence of both Dr. Rolle and Dr. Scott 

accentuated that the public interest (safety) is of utmost 

importance and the overriding consideration of the Council. 

[189] Furthermore, the evidence with respect to public safety 

remained unchallenged by the Applicant even though she stated 

that there have been no complaints against the McHari 

graduates. To my mind, that is not the point. Public safety will 

and must be a critical concern of the Council at all times.” 

37. We agree with the respondent that there is an overriding public interest in the health and safety 

of the public in the dispensing of medicine to its members. The duty of the Council is to register 

persons who meet the educational requirements. The failure of registered pharmacists to meet 

these competencies and educational requirements may expose the public to a reduction in 

quality pharmacy care and increase the possibility of medication errors. The appellants also 

fail on this issue. 

Conclusion 

38. For all these reasons, we dismiss the appeal and order that the appellants pay the respondent’s 

costs, to be taxed if not agreed. 

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 


