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Civil appeal – Ancillary proceedings - Property adjustment order - Financial provision order - 

Lump sum payment order - Equitable sharing principle - Duty to make full and fair disclosure in 

matrimonial matters - Adverse inferences - Injunction - Section 29(1) Matrimonial Causes Act 

The appellant/husband and the respondent/wife were married in 2002. Their union produced two 

children. Following a 15 year relationship a decree nisi was granted to them on the 14
th

 

December, 2012.  

In March 1998, while cohabiting, the husband purchased a 5 acre parcel of land in Westridge 

East. The property was acquired in the name of a company, Westfall Investment Company 

Limited (“Westfall”) using the appellant’s money and funding from a bank which held a 

mortgage over the property. Westfall constructed a 16 unit apartment complex on the property 

and following the parties’ marriage they moved into one of the units which served as the 

couple’s matrimonial home. Westfall has 5,000 shares; 3,000 are owned by the husband and the 

remaining 2,000 shares are held on trust for three of the husband’s children (two of which are 

from prior relationships). 
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During the marriage the wife acquired two properties in her sole name; a 6-unit apartment 

building on Hamster Road, and a 4-unit apartment building on Harold Road. The building on 

Harold Road houses a Spanish school, which the wife operates.  

Following a contested application for ancillary relief the learned judge in the court below made 

six orders relative to the children of the family and to the adjustment of the property.  Of the six 

orders only the following four are relevant to this appeal: 1) the appellant should pay the 

respondent a lump sum of $340,000.00 on or before the 28
th

 February, 2015; 2) the appellant’s 

3,000 shares in Westfall are to be held as security for the aforementioned debt; 3) in the event the 

debt was not paid by the stipulated deadline the appellant’s 3,000 shares in Westfall were to be 

sold at public auction to satisfy the debt and 4) the appellant was enjoined from exercising his 

power as a Director of Westfall to cause the company to sell, encumber or otherwise transfer its 

assets to any other person without prior leave of the Court. It was against these orders of the 

court below that the appellant launched this appeal.  

Held: appeal dismissed; orders of the court below affirmed. Costs of the appeal to the 

respondent, to be taxed if not agreed. 

Counsel for the appellant complains that the judgment contained no indication that the learned 

judge considered or had regard to the statutory checklist contained in section 29 of the 

Matrimonial Causes Act (MCA). In this regard, despite Counsel’s complaint about the adequacy 

of the learned judge’s reasons vis-à-vis the section 29(1) check-list, it was impossible for the 

appellant to impugn the exercise of his discretion by reference to a single paragraph read in 

isolation from the rest of the Judgment as a whole. Ultimately, the Court was satisfied from a 

reading of the Judgment as a whole that the learned judge had discharged his statutory 

responsibility by taking into account in the exercise of his discretion, such of the relevant 

statutory matters as arose on the evidence. 

The appellant complains that the judge in the court below erroneously exercised his discretion 

under the MCA by wrongfully treating property owned by Westfall as a matrimonial asset. 

While the learned judge was precluded by the veil of incorporation from making an order over 

property ostensibly owned by Westfall, the Court was satisfied that in the absence of full and 

frank disclosure by the appellant/husband regarding his income, property and financial resources, 

the learned judge was completely justified in drawing adverse inferences about the appellant’s 

credibility and in finding that the appellant had the means to satisfy the orders which he later 

made for the payment of maintenance as well as the lump sum payment. 

The appellant also complains that the value of the husband’s shares in Westfall should not have 

been included in the judge’s calculation of assets available for distribution since the company 

was acquired prior to the marriage from a source wholly external to the marriage. It is now 

beyond dispute that following a divorce and dissolution of a marriage, courts have wide 

discretion to make orders on an application for ancillary relief which will produce a financial 
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‘package’ capable of achieving a ‘fair’ result for the parties and their children. The approach 

which the learned judge employed in this case: firstly, identifying and valuing the available 

assets and financial resources of the parties; and secondly, applying the equal sharing principle, 

is consistent with the approach discussed in numerous authorities. On the state of the evidence 

which was before the learned judge, we are satisfied that he was entitled to make the “financial 

provision” order which he made. In this Court’s judgment, having regard to the relatively long 

duration of the parties’ relationship, coupled with the limited available equity in the Hamster and 

Harold Road properties and the appellant’s financial resource in the form of his three-fifths 

(3/5
th

) shareholding in Westfall were all factors which the judge was entitled to take into account 

in applying the equitable sharing principle to achieve a fair result. 

Counsel for the appellant submits that the judge erred by enjoining him from exercising his 

power as a director of Westfall to sell, encumber or otherwise transfer Westfall’s assets to a third 

party without prior leave of the court. This submission was on the basis that the order, in effect, 

meant that Westfall could no longer continue in its business of developing its land. The Court 

found no difficulty with the order which the learned judge made. It was quite obviously made to 

secure or to buttress his order for the husband to make a lump sum payment to the wife by 

ensuring that in the interim, the appellant/Husband did not use his position as majority 

shareholder and director of Westfall to cause the company to encumber, or worse yet, sell or 

transfer the former matrimonial home where the respondent/Wife resided (and still resides) 

without the leave of the Court. 

Anita v. Mahaveer Sancheti Civil Revision Petition (NPD) No. 2717 of 2014 and M.P. No. 1 of 

2014 considered 

Belleden (formerly Satterthwaite) v. Satterthwaite [1948] 1 All ER 343 applied 

Charman v. Charman [2007] 1 FLR 1246 considered 

Dowridge v. Dowridge [Unreported] Barbados Family Suit No. 82 of 2010 mentioned 

English v. Emery Reimbold & Strick Ltd et al [2002] 3 All ER 38 considered 

Flannery v. Halifax Estate Agencies Ltd [2000] 1 All ER 373 mentioned 

In the Marriage of Stay (1997) FLC 92-751 mentioned 

LKW v. DD [2010] 13 HKCFAR 537 mentioned 

Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24 considered 

Minwalla v. Minwalla et al [2004] EWHC 2823 mentioned 

Missick v. Missick SCCrApp No. 27 of 2011 considered 

Mitra Harracksingh v. Attorney-General of Trinidad & Tobago [2004] UKPC 3 mentioned 

NG v. SG (Appeal: Non-Disclosure) [2011] EWHC 3270 mentioned 

Piglowska v. Piglowska (1999) 3 All ER 632 mentioned 

Prest v. Petrodel Resources Limited et al [2013] UKSC 34 considered 

Salomon v. Salomon [1897] AC 22 considered 

Sawyer v. Sawyer SCCivApp No. 134 of 2014 considered 

Tate v. Tate (2000) FLC 93-047 mentioned 

Watchel v. Watchel [1973] 1 All ER 829 mentioned 

Watt or Thomas v. Thomas [1947] 1 All ER 582 mentioned 

White v. White [2001] 1 AC 596 considered 
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Wilson v. Wilson [Unreported] Barbados Civil Appeal No. 5 of 2003 mentioned 

Young v. Young [2013] EWHC 3637 mentioned 

  

______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

Introduction  

1. This is an appeal against a written Judgment of the Honourable Chief Justice, Sir Michael 

Barnett (as he then was) handed down on 10
th

 December, 2014 following the contested 

hearing of an application for ancillary relief consequent on the parties’ divorce. 

  

2. The appeal has had a lengthy history in this Court. It was initiated in 2015 by way of a Notice 

of Appeal filed on 6
th

 February, 2015. In February 2015 the appellant filed an interlocutory 

application for a stay of execution pending appeal. The stay application was duly listed for 

hearing, but was adjourned on at least two occasions due in part to Counsel for the 

appellant’s lack of readiness to move the application. The stay application was eventually 

heard in open court before a differently constituted panel on 15
th

 June, 2015. On the same 

date, the Court’s order was pronounced by Conteh, JA in the following terms: 

 

“The Court makes no order as to maintenance. It stays as it is. 

In the circumstances, having made the order that the share 

certificate in this case in respect of the 3000 shares be 

deposited with the Registrar of Companies, it is only 

reasonable that costs be awarded to the respondent for 

opposing the application for the stay which itself was not 

granted and, therefore, the Court orders costs to the 

respondent in the sum of $2,500.00”  

  

3. In the meantime, after complying with the Registrar’s orders made at the Settling of the 

Record, the appellant filed the necessary Affidavit of Compliance on 7
th

 March, 2016, after 

which the appeal was set down for substantive hearing on 20
th

 April, 2016. On that day, the 

respondent made a preliminary objection and hearing of the appeal was adjourned sine die 

until the appellant had (i) complied with two cost orders made in this Court on 8
th

 April and 

15
th

 June, 2015 respectively; and (ii) paid arrears of maintenance for two children of the 

marriage which had been outstanding since 15
th

 June 2015. 
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4. The appeal was eventually re-entered on the Cause List, and the substantive hearing took 

place before us in January, February and April, 2017 respectively on the basis of the 

appellant’s Second Amended Notice of Appeal filed on 11
th

 January, 2017. What follows is 

our decision on the substantive appeal. 

Background Facts 

5. Before examining the various grounds, we consider it useful to set out the relevant 

background facts as this should assist in better understanding the issues which have arisen on 

this appeal. We adopt, with necessary adjustments, some of the facts which appear in the 

Judgment of the learned Chief Justice.  

 

6. The appellant (Husband) and the respondent (Wife) were 50 and 39 years old at the time of 

the hearing in the court below. The relationship started when the Wife was about 23 years old 

and was employed in the Husband’s business. They began an intimate relationship which 

produced two children: a girl, born in 1999 and a boy, born in 2000. They were formally 

married in 2002. The relationship lasted just over 15 years and ended with the grant of a 

decree nisi on the 14
th

 December, 2012.   

 

7. In March 1998, prior to the birth of their first child, and while they were still cohabiting, the 

Husband purchased a 5 acre parcel of land in Westridge East in the Western District of New 

Providence. The property was acquired in the name of a company, Westfall Investment 

Company Limited (“Westfall”) using the appellant’s money and funding from a bank which 

held a mortgage over the property. Westfall then began the process of constructing an 

apartment complex on a portion of the 5 acres. Following their marriage, the family moved 

into one of the units which served as the couple’s matrimonial home since 2002. Westfall 

ultimately constructed a total of 16 units. Apart from the unit which the family occupied, the 

other units have been sold, with some of the sales occurring during the course of the divorce 

proceedings in the court below.  

 

8. Westfall has 5,000 issued shares. 3,000 of the shares are owned by the Husband, while the 

other 2,000 shares are held by companies which in turn hold them in trust for three of the 

Husband’s children (two from prior relationships and the other from his union with the 

respondent). 

 

9. The record discloses that the respondent/Wife operated two businesses during the marriage 

both educational in nature - the Smart Start Academy and the Chicos Felices Spanish School. 

The Smart Start Academy closed down in 2014 and at the date of the hearing, only the 

Spanish School was still operational. During the marriage, the Wife acquired two properties 

(both in her sole name) - a 6-unit apartment building on Hamster Road, and a 4-unit 

apartment building on Harold Road which also houses the Spanish School.  
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10. The proceedings in the court below were initiated by the Wife by way of a Petition filed on 

13
th

 August, 2012 seeking, dissolution of the marriage on the grounds, inter alia, of adultery. 

The Wife’s Petition also included prayers for arrangements to be made for the custody and 

maintenance of the minor children of the marriage, property adjustment and payment by the 

Husband of such lump sum and/or periodical payments as the Court deemed just and costs.  

 

11. The decree nisi was on its face issued on the basis of the Husband’s adultery and all ancillary 

matters were adjourned into Chambers. On 31
st
 July, 2013 the Husband filed a Notice of 

Application for Ancillary Relief supported by his second affidavit filed on the same date. He 

sought a variety of orders, including property adjustment orders in relation to two properties 

owned by the Wife, an order that he be granted possession of the former matrimonial home 

where the Wife was still residing with the two minor children, declarations and various 

orders in relation to two businesses operated by the Wife and an order for joint custody of the 

children with an order that he be granted custody, care and control of the children three (3) 

days per week.  

 

12. The Wife filed an Affidavit of Means on 31
st
 July, 2013 and subsequently filed a 

supplemental affidavit responding to the Husband’s affidavit. There is nothing in the record 

which shows that the Husband filed an Affidavit of Means comprehensively setting out his 

assets and his income and expenses, but in at least two affidavits which were filed in the 

court below on 2
nd

 July, 2013 and 31
st
 July, 2013 respectively, he swore that his monthly 

income was uncertain as it depended upon rental income collected on behalf of Westfall from 

one rented unit and maintenance fees collected on behalf of Westfall from some of the units 

which had been sold. Unsurprisingly, as both parties sought completely different orders, the 

application for ancillary relief proceeded before the learned Chief Justice in June, 2014, as a 

wholly contested matter. 

 

13. As clearly appears from the record (including the Skeleton Submissions filed in the court 

below on the Wife’s behalf) the Wife sought joint custody of the minor children of the 

marriage with care and control to her and reasonable access to the Husband. She also sought 

the sum of $2,500.00 per month from the Husband towards the maintenance of the children 

together with an order that he continue to pay one half of the school fees and all other related 

educational expenses for the children. 

 

14. Insofar as the application for ancillary relief related to property issues between the parties, on 

the one hand, the Wife sought a transfer to her of the unit in the Westridge apartment 

complex owned by Westfall which had served as the matrimonial home. Alternatively, she 

claimed a lump sum payment in such amount as would enable her to acquire a similar home 

for herself and the minor children of the marriage. She made no proposals and sought no 
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orders whatsoever in relation to the Chicos Felices Spanish School, or the two properties on 

Hampster Road and Harold Road which she had acquired in her sole name during the 

marriage. 

 

15. On the other hand, in his Notice of Application for Ancillary Relief, the Husband claimed, 

inter alia, a 50% interest as tenant-in-common in the properties on Hampster and Harold 

Roads respectively and property adjustment orders in relation thereto. He also sought a 

discharge of a Protection order which had been made in the court below on 19
th

 June, 2013 

excluding him from the matrimonial home and an order granting him possession of the unit 

and requiring the Wife to vacate the former matrimonial home at Westridge East within 28 

days. The Husband also claimed a 50% interest in the profits generated from the Chicos 

Felices Spanish School and sought either a lump sum payment representing the value of his 

50% interest; or alternatively, periodical payments representing the value of his 50% interest.  

 

16. Ultimately, on 10
th

 December, 2014, having heard the oral evidence and submissions for and 

on behalf of the respective parties, the learned Chief Justice made an order granting both 

parties joint custody of the children of the marriage. He also granted care and control of the 

children to the Wife and granted the Husband liberal access, the details of which were to be 

worked out between the parties. Although the Wife sought an order for maintenance in the 

sum of $2,500.00 per month, the learned Chief Justice ordered the Husband to pay 

maintenance in the sum of $1,000.00 per month commencing on 1
st
 December, 2014. 

 

17. As to the property issues, the learned Chief Justice essentially acceded to the Wife’s 

alternative proposal and ordered the Husband, inter alia, to make a lump sum payment to her 

of $ 340,000.00 on or before 28
th

 February, 2015, failing which the Husband’s 3,000 shares 

in Westfall would be sold at public auction to satisfy the debt due to the Wife. He further 

ordered the said shares to be held as security for the said debt and enjoined him, without the 

leave of the Court, from exercising his power as a director of Westfall from selling, 

encumbering or otherwise transferring its assets to any other person. 

 

18. As noted earlier, the appellant/Husband appealed the Chief Justice’s orders. Although the 

property issues between the parties are now the sole focus of this appeal, in the interests of 

completeness, we reproduce the orders in their entirety.      

The Chief Justice’s Orders 

19. As just noted, following the hearing, the learned Chief Justice made the following orders:  

 

“1 The Respondent (appellant) shall pay to the Petitioner 

(respondent) the monthly sum of One Thousand Dollars 

($1,000.00) towards the maintenance of the minor children 

such payments to commence on the 1
st
 day of December, 2014 
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and continuing thereafter on the 1
st
 day of each succeeding 

month until the youngest child attains the age of 18 years. 

 

2. The Petitioner (respondent) and Respondent (appellant) 

shall share equally all educational, medical, dental and optical 

expenses for the said children. 

 

3. The Respondent (appellant) shall pay to the Petitioner 

(respondent) a lump sum of Three Hundred and Forty 

Thousand Dollars ($340,000.00) on or before the 28
th

 day of 

February, 2015. 

 

4. The Respondent’s (appellant’s) 3000 shares in Westfall 

Investments Limited shall be held as security for the 

Respondent’s (appellant’s) debt to the Petitioner (respondent) 

referred to in paragraph 4 hereof. 

 

5. In the event the sum of $340,000.00 is not paid by the 

Respondent (appellant) to the Petitioner (respondent) on or 

before 28
th

 February, 2015 the shares referred to in 

paragraphs 5 and 6 hereof shall be sold at Public auction to 

satisfy the debt. 

 

6. The Respondent (appellant) is hereby enjoined from 

exercising his power as a Director of Westfall Investments 

Limited (“the Company”) to cause the Company to sell, 

encumber, or otherwise transfer its assets to any other person 

without prior leave of the Court.” 

 

20. The appellant/Husband seeks by way of this appeal to vary items 3 through 6 of the 

foregoing orders and to have the following new orders made in substitution therefor: 

 

(i) A property adjustment order in respect of a six unit 

apartment building located on Hamster Road held in the sole 

name of the Respondent, and a further charge in the name of 

both the Appellant and the Respondent for Sixty-five thousand 

($65,000.00) dollars namely that the court transfer the 

property to the Appellant and the Respondent to be held as 

tenants-in-common; or alternatively, that the court order the 

sale of the said property and that the sale proceeds be divided 

equally between the Respondent and the Appellant. 

 

(ii) A property adjustment order in respect of an apartment 

building located on Harold Road held in the sole name of the 

Respondent, with a mortgage of Five hundred and Seventy-

three thousand Dollars ($573,000.00), namely that the court 
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transfer the property to the Appellant and the Respondent to 

be held as tenants-in-common; or alternatively, that the court 

order the sale of the said property and that the proceeds be 

divided equally between the Respondent and the Appellant. 

 

(iii) An order discharging the Order of the Supreme Court 

which excluded the Appellant from residing in the Unit 

referred to as the matrimonial home and that the Appellant be 

given possession of the Unit and that Respondent vacate the 

Unit referred to as the matrimonial unit within 28 days of the 

Order. 

 

(iv) An order that the Appellant is entitled to 50% interest in 

profits generated from Chicos Felices Spanish School as a joint 

owner, operated by the Respondent and a lump sum payment 

representing the value of that 50% interest; or alternatively, 

periodical payments representing the value of that 50% 

interest, twice per year. 

 

(v) An order discharging the Order of the Supreme Court 

which directs that the Appellant’s 3000 shares in Westfall 

Investment Company Limited (“Westfall”) to be held as 

security, or sold in the event of the Appellant’s default. 

 

(vi) An order discharging the Order of the Supreme Court 

from including any assets of Westfall in these proceedings or 

giving any directions as to the exercise of the powers of the 

Appellant as a Director of Westfall.” 

The Grounds of Appeal 

21. The Second Amended Notice of Appeal disclosed five (5) grounds of appeal as follows: 

 

“1. The learned Judge erred in fact and law in assessing the 

marital assets by including Westfall and thereby including the 

matrimonial home, which was not owned by either party, as 

their stay on the property was as licensees only, on a proper 

assessment of the facts. His entire assessment in paragraph 26 

of his judgment is conceptually wrong in fact and law. 

 

2. The learned Judge erred in fact and law in failing to grant 

the Appellant an interest in Hamster Road and Harold Road 

notwithstanding their negative appraised values. The Court 

failed to take the income generating status of these properties 

into account in assessing the value of these properties. 

 



10 
 

3. The learned Judge erred in fact and law in assessing the 

marital assets as “the total value is $641,000.000”. 

 

4. The learned Judge erred in fact and law in excluding the 

Appellant from his only source of income causing him undue 

hardship. 

 

5. The learned Judge erred in fact and law in assessing the 

Appellant’s financial capability to meet the total maintenance 

as ordered in all of the circumstances.” 

 

22. The complaint in ground 5 about the maintenance order was abandoned before us on the 9
th

 

February, 2017 and the appeal proceeded before us on grounds 1 through 4. However, before 

we examine the remaining grounds, we wish to deal with a further complaint located at page 

2 of Counsel for the appellant Mrs. Dorsett’s Closing Submissions filed on 31
st
 March, 2017 

concerning, what she says, is the inadequacy of the learned Chief Justice’s reasons for 

decision.  

 

23. In her Submissions, Mrs. Dorsett complained, inter alia, that the Judgment contains no 

indication that the learned Chief Justice had either considered, or had regard to the statutory 

checklist contained in section 29 of the Matrimonial Causes Act, Ch. 125 (“the MCA”) 

before making the orders which he ultimately made. 

 

24. This complaint can be disposed of shortly. Quite simply, it was not specifically raised in the 

Notice as a separate ground as required by rule 10(2) of the Court of Appeal Rules, 2005. 

Furthermore, inasmuch as Mrs. Dorsett did not seek leave at the hearing to rely on a ground 

not specified in the Notice, the appellant is precluded by Rule 10(3) from relying on it.   

 

25. In any event, even if it had been specified in the Notice as a free-standing ground of appeal, it 

would, by itself, be incapable of completely disposing of the appeal. This is now clear from 

the case of English v. Emery Reimbold & Strick Ltd et al [2002] 3 All ER 38 - a decision 

of the England and Wales Court of Appeal delivered by Lord Philips MR.  

 

26. In English, the Court declined to follow the approach taken in its earlier decision in 

Flannery v. Halifax Estate Agencies Ltd [2000] 1 All ER 373 in which it had allowed an 

appeal on the sole ground that the trial judge had, despite providing a 29 page written 

judgment, failed to give adequate reasons for his decision. Delivering the Court’s decision at 

page 411 of English, Lord Philips MR had this to say: 

 

“An unsuccessful party should not seek to overturn a judgment 

on the ground of inadequacy of reasons unless, despite the 

advantage of considering the judgment with knowledge of the 
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evidence given and submissions made at the trial, that party 

was unable to understand why the judge reached an adverse 

decision.” 

 

27. The identical approach was taken by this Court (differently constituted) in Missick v. 

Missick SCCrApp No. 27 of 2011. Delivering the Court’s decision, John JA pointed out at 

paragraph 7 of the Judgment that notwithstanding the complete absence of reasons from the 

judge in the court below, the Court of Appeal would still be required to approach the appeal 

in accordance with well-known principles expressed in numerous decisions both at the level 

of the Court of Appeal and the Privy Council. See generally, Watt or Thomas v. Thomas 

[1947] 1 All ER 582; Piglowska v. Piglowska (1999) 3 All ER 632; and Mitra 

Harracksingh v. Attorney-General of Trinidad & Tobago [2004] UKPC 3.  

 

28. In the circumstances, Mrs. Dorsett’s complaint about the inadequacy of the learned Chief 

Justice’s reasons, even if it were a filed ground, would, in our view, not by itself be 

dispositive of the appeal. 

 

29. Finally, as the grounds of appeal will involve a review by this Court of the exercise of 

discretion conferred on the learned Chief Justice under the MCA, we can do no better than to 

reproduce and approve the following principle articulated by Asquith L.J., in Belleden 

(formerly Satterthwaite) v. Satterthwaite [1948] 1 All ER 343 at 345 which governs the 

approach to be taken whenever an appellate court has occasion to evaluate the exercise of 

discretion by a judge of first instance. Belleden involved an appellate review of a judicial 

discretion exercised in ancillary proceedings for maintenance for a divorced wife. Delivering 

the Court’s decision, Asquith LJ stated: 

 

“It is, of course, not enough for the wife to establish that this 

court might or would, have made a different order. We are 

here concerned with a judicial discretion, and it is of course of 

the essence of such discretion that on the same evidence two 

different minds might reach widely different decisions without 

either being appealable. It is only where the decision exceeds 

the generous ambit within which reasonable disagreement is 

possible, and is, in fact, plainly wrong, that an appellate body is 

entitled to interfere.” [Emphasis added] 

 

30. With the foregoing principles firmly in mind, we return to consider the four remaining 

grounds of appeal. Grounds 1, 3 and 4 relate to the judge’s decision: (i) to award a lump sum 

payment of $340,000.00 to the respondent/Wife; (ii) to order appellant/Husband’s shares in 

Westfall to be held as security for the debt, or sold by public auction in the event of non-

payment; and (iii) enjoining the appellant/Husband from exercising his power as a director of 

Westfall to cause the company not to sell, encumber or otherwise transfer its assets to any 
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other person without the leave of the Court. As these grounds all relate to Westfall, we 

propose to examine them together, before we finally deal with ground 2. 

Grounds 1, 3 & 4 – Did the judge err in treating the value of the matrimonial home situate at 

Unit 1 Westridge as a matrimonial asset?(ground 1); Did the Judge err in law and in fact in 

assessing the total value of the marital assets as $641,000.00?(ground 3); and Did he err in 

excluding the appellant from Westfall, his only source of income, causing him undue 

hardship?(ground 4):  

31. Ground 1: The gravamen of the appellant/Husband’s complaint on this ground is that in 

granting the respondent/Wife a lump sum payment of $340,000.00 the learned Chief Justice 

erroneously exercised his discretion under the MCA by wrongfully treating property owned 

by Westfall as a matrimonial asset. The appellant submitted that the error is evident from the 

learned Chief Justice’s assessment at paragraph 26 of the Judgment which, Mrs. Dorsett 

contended, is conceptually wrong in fact as well as in law. Paragraph 26 states: 

“26. If the Wife is only allowed to keep Hampster Road and Harold 

Road, she would have nothing – the two properties have a net value of 

minus $19,000.00. In the circumstances, she should receive from 

Westfall the value of $339,500.00. This is roughly the equivalent of 

Unit 1 which according to the Husband is valued at $354,000.00.”  

32. In reply, Counsel for the respondent/Wife, Mrs. Braynen-Symonette, submitted that ground 1 

is doomed to fail as it reveals a misapprehension of the learned Chief Justice’s Judgment. She 

pointed out that it was obvious from the Judgment that in exercising his discretion to order a 

lump sum payment, the learned Chief Justice had only included the value of the appellant’s 

interest in Westfall proportionate to his shareholding in the company, which he found on the 

appellant’s evidence to be three-fifths (3/5
th

). We agree. 

 

33. As we see it, Counsel for the appellant, Mrs. Dorsett, sought to impugn the exercise of the 

learned Chief Justice’s discretion by focusing on a single paragraph of the Judgment. 

However, having read the Judgment in its entirety, we are satisfied that while he may not 

have expressly referred to the statutory check-list in section 29 of the MCA, the Judgment as 

a whole nonetheless demonstrates that the Chief Justice had (as required) adverted to the 

relevant factors before ultimately deciding whether to exercise his discretion under section 

27(1)(c) to order the appellant/Husband to pay to the respondent/Wife a lump sum payment. 

 

34. Section 29(1) provides: 

“29. (1) It shall be the duty of the court in deciding whether to 

exercise its powers under section 25(3) or 27(1)(a), (b) or (c) or 

28 in relation to a party to a marriage and, if so, in what 
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manner, to have regard to all the circumstances of the case 

including the following matters that is to say —  

 

(a) the income, earning capacity, property and other 

financial resources which each of the parties to the 

marriage has or is likely to have in the foreseeable 

future;  

 

(b) the financial needs, obligations and responsibilities 

which each of the parties to the marriage has or is likely 

to have in the foreseeable future;  

 

(c) the standard of living enjoyed by the family before the 

breakdown of the marriage;  

 

(d) the age of each party to the marriage and the 

duration of the marriage;  

 

(e) any physical or mental disability of either of the 

parties to the marriage;  

 

(f) the contribution made by each of the parties to the 

welfare of the family, including any contribution made by 

looking after the home or caring for the family;  

 

(g) in the case of proceedings for divorce or nullity of 

marriage, the value to either of the parties to the 

marriage of any benefit (for example, a pension) which, 

by reason of the dissolution or annulment of the 

marriage, that party will lose the chance of acquiring;  

 

and so to exercise those powers as to place the parties, so far as 

it is practicable and, having regard to their conduct, just to do 

so, in the financial position in which they would have been if 

the marriage had not broken down and each had properly 

discharged his or her financial obligations and responsibilities 

towards the other….” [Emphasis added] 

 

35. Although he may not have specifically referred to section 29(1) of the MCA, it is obvious, 

even from the opening paragraphs of his Judgment, that the learned Chief Justice was alive to 

his responsibilities under section 29(1) to take into account such of the statutory matters as 

were relevant to the application before him, in exercising his discretion under section 

27(1)(c) to make, what is clearly a “financial provision order”, in the form of a lump sum 

payment to the respondent/Wife. 
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36. At paragraph 2 of his Judgment, the learned Chief Justice set out his findings of fact in 

relation, inter alia, to the age of the respective parties and the duration of the marriage. These 

were both considerations which he was, by virtue of section 29(1)(d) mandated to take into 

account.  

 

37. Additionally, by expressly adverting in paragraph 2 to the years in which the two children of 

the marriage were respectively born, the learned Chief Justice clearly signaled for purposes 

of section 29(1)(b) that he was aware that both parties to the marriage had obligations and 

responsibilities in relation to the two minor children of the marriage. At paragraph 14 of the 

Judgment, he specifically adverted to the fact that the respondent/Wife continued to live in 

the Unit 1 Westridge subdivision which had served as the matrimonial home and which was 

still occupied by the wife and the two minor children of the marriage who he subsequently 

found at paragraph 17 of the Judgment were aged 15 and 11 respectively. This suggests to us 

that the learned Chief Justice was also cognizant of the standard of living which the family 

had enjoyed before the breakdown of the marriage - a factor which also had to be taken into 

account in accordance with section 29(1)(c) of the MCA. 

 

38. It was also obvious from paragraph 4 of the written Judgment that in accordance with his 

duty under section 29(1)(a), the learned Chief Justice took into account evidence relevant to 

the income and earning capacity of each of the parties.  

 

39. The learned Chief Justice (as required by section 29(1)(a)) also considered the ‘property and 

financial resources’ of the respective parties. This is evident from paragraphs 6 through 12 of 

his Judgment where the learned Chief Justice described the parties’ assets which, he said, 

consisted of three pieces of property. These were as the Chief Justice found, two heavily 

indebted properties situated at Hampster Road and Harold Road respectively which had been 

acquired during the currency of the marriage in the respondent/Wife’s sole name; and a third 

property located in Westridge and which as he also found, was owned by a company, 

Westfall, in which the appellant/Husband held a three-fifths (3/5
th

) interest, in the form of his 

shareholding of 3,000 of the 5,000 issued shares.  

 

40. At paragraph 11 of his Judgment, the learned Chief Justice further found that at the time of 

the hearing before him, Westfall was the owner of 6 parcels of land comprising 1.63 acres, 

another lot comprising 15,041 sq. ft. and Unit 1 in an apartment complex which apartment 

had served as the matrimonial home since 2002.   

 

41. We pause at this juncture to note that although at paragraph 9 of the Judgment, the judge 

admittedly, identified the Westridge property as the third of three properties he was about to 

consider, in the light of his subsequent finding of fact that the appellant/Husband held a 
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three-fifths shareholding in Westfall, the learned Chief Justice was obviously aware that the 

Westridge property was owned by Westfall and was not the appellant/Husband’s property. 

 

42. As we see it, any doubts anyone may have about the correctness of the learned Chief 

Justice’s findings in relation to Westfall’s ownership of the Westridge property are 

completely dispelled in his subsequent discussion located between paragraphs 19 through 28 

of the Judgment. At paragraphs 20 through 27, the learned Chief Justice specifically adverted 

to the appellant/Husband’s contention that the court’s hands were tied by the principle of 

separate legal personality discussed in Salomon v. Salomon [1897] AC 22 and Prest v. 

Petrodel Resources Limited et al [2013] UKSC 34 which dictate that Westfall’s assets and 

the appellant’s assets are to be regarded as separate and distinct. At paragraph 27, the Chief 

Justice resolved this issue by expressly finding that he could not (despite Mrs. Braynen-

Symonette’s arguments to the contrary) make a property adjustment order to cause Westfall 

to transfer Unit 1 to the respondent/Wife. 

 

43. Ultimately, between paragraphs 21 and 28 of his Judgment, the Chief Justice, with admirable 

brevity, explained his reasons for exercising his discretion under section 27(1)(c) and section 

29(1) to award the respondent/Wife a lump sum payment equivalent to half of the value of 

the husband’s three-fifths (3/5
th

) shareholding in Westfall.         

 

44. Having examined the matter, we cannot say that the judge’s discretion to award the 

respondent/Wife a lump payment was plainly wrong. In the court below, the 

appellant/Husband relied on Watchel v. Watchel [1973] 1 All ER 829 at 840 and Lord 

Denning MR’s observations about the considerations which a court should take into account 

in awarding a lump sum payment. The appellant/Husband contended that the evidence 

established that he did not have the means to make a lump sum payment and accordingly, no 

order should have been made for a lump sum payment unless he was shown to have “capital 

assets out of which to pay it without crippling his earning power.”  

 

45. As indicated earlier, the appellant/Husband’s evidence in the court below was that his 

monthly income was uncertain as it depended upon rental income collected on behalf of 

Westfall from one rented unit and maintenance fees collected on behalf of Westfall from 

some of the units which had been sold. In his evidence-in-chief given at the trial in the court 

below on 11
th

 June, 2014, the appellant/Husband testified that his circumstances had not 

changed in relation to his income since his filed affidavits. He further stated that he was in a 

lean period and that he had no income. He further testified that he had failed in his efforts to 

secure bank financing and due to bank policy, had been unable to secure a loan until the 

divorce proceedings were finalized. 
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46. Our perusal of the transcripts shows that during the course of the appellant/Husband’s cross-

examination at the trial, he appeared evasive and not to be completely frank and forthcoming 

on many issues, including those relating to his income, the beneficial ownership of Westfall 

and the manner in which transfers had been made between his personal account and the 

account which had been set up by the Bank of The Bahamas to service the loan account. 

Additionally, on many occasions, the judge intervened during his cross-examination to insist 

that the appellant answer the specific questions that were asked of him rather than 

volunteering information that was not asked.  

 

47. Under cross-examination by Mrs. Braynen-Symonette, the appellant/Husband was 

confronted with a loan application form he had completed in 2012 ostensibly in the name “S. 

Collie/Westfall Investments Limited” in which he represented to the bank, inter alia, that his 

income had been $48,000.00 per month and further, that his net worth in 2012, after 

liabilities was $2.6 million. This revelation about the level of his income and net worth in 

2012 (some 2 years previously) was neither denied nor rebutted by the appellant/Husband 

during his evidence at the trial. 

 

48. It was clear from the discussion at paragraph 18 of the Judgment that the learned Chief 

Justice rejected the appellant’s evidence that he presently had no income. Indeed, he found as 

a fact that the appellant’s evidence “was not credible” and further found that the appellant 

“has the means to earn income and must do so.” It is now well established that in the course 

of exercising its discretion in relation to ancillary applications under the MCA, a court may 

draw adverse inferences about the resources of parties who, it is satisfied, are failing to 

provide the court with full and frank disclosure regarding their assets. See for example Prest 

v. Petrodel Resources (above), NG v. SG (Appeal: Non-Disclosure) [2011] EWHC 3270; 

Young v. Young [2013] EWHC 3637; and Minwalla v. Minwalla et al [2004] EWHC 

2823. 

 

49. We pause briefly to observe that the ability of a court in matrimonial proceedings to draw 

adverse inferences against a party who has failed to make full and frank disclosure or whose 

credibility is questionable is also well established in Australian case law, as well as in other 

jurisdictions which have modeled their family proceedings on the Australian Family Law 

Act. [See In the Marriage of Stay (1997) FLC 92-751 at 84-150; Tate v. Tate (2000) FLC 

93-047; Wilson v. Wilson, [Unreported] Barbados Civil Appeal No. 5 of 2003 (Decision of 

22
nd

 March, 2006 at paras [47] to [49]); and Dowridge v. Dowridge [Unreported] Barbados 

Family Suit No. 82 of 2010.] 

 

50. While the learned Chief Justice was precluded by the veil of incorporation from making an 

order over property ostensibly owned by Westfall, we are satisfied that in the absence of full 

and frank disclosure by the appellant/Husband regarding his income, property and financial 
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resources, the learned Chief Justice was completely justified in drawing adverse inferences 

about the appellant’s credibility and in finding that the appellant had the means to satisfy the 

orders which he later made for the payment of maintenance as well as the lump sum 

payment. 

 

51. As we see it, there was no requirement for the learned Chief Justice to expressly state in his 

Judgment that he had had regard to each of the statutory matters set out in section 29(1) in 

arriving at his decision, although it would certainly have made life a lot easier had he done 

so. Nevertheless, having read the Judgment we have gained some appreciation of the reasons 

why the learned Chief Justice exercised his discretion as he did. As Lord Philips MR pointed 

out at paragraph 19 of English (above):  

“ …the judgment must enable the appellate court to 

understand why the judge reached his decision. This does not 

mean that every factor which weighed with the judge in his 

appraisal of the evidence has to be identified and explained. 

But the issues, the resolution of which were vital to the judge’s 

conclusion, should be identified and the manner in which he 

resolved them explained. It is not possible to provide a 

template for this process. It need not involve a lengthy 

judgment…” [Emphasis added] 

52. In the end, despite Mrs. Dorsett’s complaint about the adequacy of the learned Chief Justice’s 

reasons vis-à-vis the section 29(1) check-list, it was impossible for the appellant to impugn 

the exercise of his discretion by reference to a single paragraph read in isolation from the rest 

of the Judgment as a whole. Ultimately, we were satisfied from a reading of the Judgment as 

a whole that the learned Chief Justice had discharged his statutory responsibility by taking 

into account in the exercise of his discretion, such of the relevant statutory matters as arose 

on the evidence. We find no merit in ground 1, which is accordingly dismissed. 

 

53. Ground 3: As we understand it, the thrust of the complaint on this ground is that the value of 

the appellant/Husband’s shares in Westfall should not have been included in the judge’s 

calculation at paragraph 24 of the assets available for distribution since the company had 

been acquired prior to the marriage from a source wholly external to the marriage. 

Furthermore, as appears at pages 6 through 13 of the Closing Submissions filed on his behalf 

on March 31, 2017, the appellant says that at the time of the Chief Justice’s ruling, the 

evidence established that the financial needs of the respondent/Wife could have been 

adequately met from the two Hamster and Harold Road properties and the two schools 

acquired and/or operated during the marriage, without the need to resort to the appellant’s 

shares.    
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54. For her part, Counsel for the respondent, Mrs. Braynen-Symonette submitted that as the 

learned Chief Justice had neither misapprehended the facts or the law, his decision at 

paragraphs 24 and 25 of his Judgment, to include the value of the appellant’s three-fifths 

(3/5
th

) shareholding in Westfall in his calculation of the value of the marital assets was not 

plainly wrong since he had also included the two properties owned by the respondent/wife. 

We agree. 

 

55. It is now beyond dispute that following a divorce and dissolution of a marriage, courts have 

wide discretion to make orders on an application for ancillary relief which will produce a 

financial ‘package’ capable of achieving a ‘fair’ result for the parties and their children.  

 

56. In this jurisdiction, as in England, the MCA provides the court with what one textbook writer 

has called a “flexible toolkit” for the transfer of resources between parties following the 

breakdown of a marriage. See Harris-Short, Miles and George, “Family Law: Text, Cases 

and Materials”, 3
rd

 Edition at page 446.  

 

57. The available orders may include the making of a “property adjustment order” adjusting the 

parties’ property rights - (MCA sections 25(2) and 28). The discretion also extends to the 

making of a “financial provision order” which may require one party to make a periodical 

and/or a lump sum payment to the other in order to achieve a “fair” result - (MCA sections 

25(2) and 27).   

 

58. It now appears from the decision of the English Court of Appeal in Charman v. Charman 

[2007] 1 FLR 1246 that where a court elects to adopt the “yardstick of equality of division” 

first identified in White v. White [2001] 1 AC 596 or the “equitable sharing principle” 

coined by Lord Nicholls of Birkenhead in Miller v. Miller; McFarlane v. McFarlane 

[2006] UKHL 24, the equal sharing principle is not restricted only to matrimonial assets, but 

applies to all the parties’ property unless there is good reason to depart from those 

proportions.  

 

59. Delivering the Court’s decision in Charman, Sir Mark Potter P explained the approach to 

the statutory exercise required by section 25(2)(a) of the English Act [corresponding to our 

section 29(1)(a)] in the following terms: 

“[65]….It is clear that the court’s consideration of the sharing 

principle is no longer to be postponed until the end of the 

statutory exercise. We should add that, since we take ‘the 

sharing principle’ to mean that property should be shared in 

equal proportions unless there is good reason to depart from 

such proportions, departure is not from the principle but takes 

place within the principle. 
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[66] To what property does the sharing principle apply?....We 

consider…the answer to be that, subject to the exceptions 

identified in Miller to which we turn in para [83]-[86], below, 

the principle applies to all the parties’ property but, to the 

extent that their property is non-matrimonial, there is likely to 

be better reason for departure from equality. It is clear that 

both in White, at 605F-G and 989 respectively, and in Miller, at 

paras [24] and [26], Lord Nicholls of Birkenhead approached 

the matter in that way; and there was no express suggestion in 

Miller, even on the part of Baroness Hale of Richmond, that in 

White the House had set too widely the general application of 

what was then a yardstick. 

[67] Even if, however, a court elects to adopt the sharing 

principle as its ‘starting point’, it is important to put that 

phrase in context. For it cannot strictly, be its starting point at 

all….The inquiry is always in two stages, namely computation 

and distribution; logically the former precedes the latter. 

Although it may well be convenient for the court to consider 

some of the matters set out in s. 25(2)(a)…a court should first 

consider, with whatever degree of detail is apt to the case, the 

matters set out in s. 25(2)(a), namely the property, income 

(including earning capacity) and other financial resources 

which the parties have and are likely to have in the foreseeable 

future….” [Emphasis added]        

60. At pages 446 through 447 of their Family Law text (referred to earlier) the authors describe 

the nature of the court’s task in fashioning an order which is fair between the parties in the 

following terms: 

 

“The first step is always to identify and value the assets 

available for distribution. This is usually straightforward, but 

in high-value cases, in particular, this can involve complex 

legal questions that are beyond the scope of this book. In short, 

the courts’ powers are exercisable only in relation to resources 

belonging to one or both spouses. They cannot make orders 

over property owned beneficially by third parties, whether 

family members, companies, or trusts (other than ‘nuptial 

settlements’, which the matrimonial court can vary). Nor will 

the courts assume that a third party will make resources 

available to satisfy an order that the respondent cannot 

otherwise meet or to support the respondent by replenishing 

his coffers, though it may make findings about the likelihood of 

that occurring and take such resources into account.  It is 

essential to this process that the parties provide the court with 

full frank disclosure regarding their assets. The court can draw 
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adverse inferences about the resources of parties who are 

failing to disclose their assets, but doing even that depends on 

the court knowing that something is not being disclosed.” 

[Emphasis added]        

 

61. In this jurisdiction, as in the United Kingdom and other parts of the Commonwealth, the 

equitable sharing principle is recognized and regularly applied. In the recent decision of this 

Court in Sawyer v. Sawyer SCCivApp No. 134 of 2014 decided on 12 April, 2018, this 

Court (differently constituted) had this to say: 

 

“[14] In carrying out its obligations to make orders for 

ancillary relief and in particular, the division of the parties’ 

assets, the fact that one party acquired an asset before the 

marriage and therefore its acquisition was not as a result of 

their joint effort is a material factor that a judge is obliged to 

take into account in making a property adjustment order…”  

 

62. In Sawyer, the Court adverted to the guidance of Lord Nicholls of Birkenhead found 

between paras [21] through [25] in Miller/McFarlane (above) and the very useful review of 

English law undertaken by the Hong Kong Court of Final Appeals in LKW v. DD [2010] 13 

HKCFAR 537, and found that the trial judge could not be said to have exercised her 

judgment improperly by including in the assets available for equitable distribution, two 

properties which had been acquired by the husband prior to the marriage. In arriving at its 

conclusion, the Court considered, inter alia, the fact that the parties’ relationship had been a 

long one (the marriage itself having lasted 21 years and the parties having cohabited for 2 

years prior thereto). The length of the relationship was such that entitled a court to find that 

had the marriage not broken down, both parties would have benefitted from the husband’s 

interest in the property.  

 

63. In the current appeal, the parties’ relationship though somewhat shorter than that in Sawyer 

was similarly a relatively long one. As the learned judge found, the relationship lasted 15 

years (the marriage itself lasting some 10 years with the parties having previously cohabited 

for some period before the marriage.) At paragraph 9 of the Judgment, the learned Chief 

Justice expressly found that the Westridge property had been acquired in March 1998 in the 

name of a company (“Westfall”) before the parties got married, but significantly, while the 

relationship was ongoing.  

 

64. At paragraph 12 the learned Chief Justice signaled his acceptance of the value of the 

company which the appellant had provided of $1.1 million as opposed to the $1.6 million 

contended for by the respondent/Wife. Having identified as required, the property of the 

parties which was available for distribution, at paragraphs 24 and 25, he then calculated the 

value of the appellant’s shareholding in Westfall and added it to the net and negative values 
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of the respondent/Wife’s Hamster and Harold Road properties and arrived at a total value of 

$641,000.00 which he found should be shared equally between the parties in the sum of 

$320,500.00 each. 

 

65. The approach which the Chief Justice employed in this case: firstly, identifying and valuing 

the available assets and financial resources of the parties; and secondly, applying the equal 

sharing principle, is consistent with the approach discussed in numerous authorities, 

including those cited earlier. As we see it, having first identified and valued the available 

assets and financial resources, the Chief Justice essentially outlined at paragraphs 26 through 

28 of his Judgment, the reasons: (i) why he could not make the “property adjustment” orders 

over the Hamster and Harold Road properties which the appellant/Husband sought on the 

application; (ii) why he could not make the “property adjustment” order over Unit 1 

Westridge owned by Westfall which the respondent/Wife sought; and (iii) why he ultimately 

exercised his discretion to order the appellant/Husband to make a lump sum payment to the 

respondent/Wife of $340,000.00 being a sum which, as he explained, is roughly equivalent to 

the value which the appellant had placed on Unit 1 which, on the evidence, had served as the 

matrimonial home for the family and the two minor children of the marriage.  

 

66. On the state of the evidence which was before the learned Chief Justice, we are satisfied that 

he was entitled to make the “financial provision” order which he made. At paragraph 26, he 

stated that if the respondent/Wife were allowed to keep the heavily indebted Hamster Road 

and Harold Road properties “she would have nothing”. In our judgment, even though the 

learned Chief Justice may not have stated this in so many words, the relatively long duration 

of the parties’ relationship, coupled with the limited available equity in the Hamster and 

Harold Road properties and the appellant’s financial resource in the form of his three-fifths 

(3/5
th

) shareholding in Westfall were all factors which he was entitled to take into account in 

applying the equitable sharing principle to achieve a fair result.  

 

67. In summary, we have found no error in principle in the Chief Justice having included the 

value of the appellant’s three-fifths (3/5
th

) shareholding in Westfall in his identification and 

computation of the total value of all the parties’ ‘property and financial resources’ available 

for equitable distribution and decline to disturb the exercise of his discretion. Ground 3 fails. 

 

68. Ground 4: This ground seeks to impugn the learned Chief Justice’s order at paragraph 29 of 

his Judgment to enjoin the appellant/Husband from exercising his power as a director of 

Westfall to sell, encumber or otherwise transfer Westfall’s assets to a third party without 

prior leave of the court.  

 

69. Counsel for the appellant, Mrs. Dorsett contended that the order is unfair to the 

appellant/Husband because it effectively meant that Westfall could no longer continue in its 
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business of developing its land. She submitted that without being able to approach a bank for 

financing, the company has been at a standstill since the ruling as the appellant has been 

entangled in seeking relief from the order which, she says, has adversely affected his income 

and the value of his shares. 

 

70. For her part, Counsel for the respondent/Wife, Mrs. Braynen-Symonette merely submitted 

that the ground ought to fail inasmuch as it did not, in her view, in any way relate to the 

Judgment which was under appeal.  

 

71. We find absolutely no difficulty with the order which the learned Chief Justice made. It was 

quite obviously made to secure or to buttress his order for the husband to make a lump sum 

payment to the wife by ensuring that in the interim, the appellant/Husband did not use his 

position as majority shareholder and director of Westfall to cause the company to encumber, 

or worse yet, sell or transfer the former matrimonial home where the respondent/Wife resided 

(and still resides) without the leave of the Court.                   

                   

72. As the learned Chief Justice found at paragraph 10 of his Judgment, the evidence was that 

apart from Unit 1, the other apartments in the complex which Westfall had constructed on its 

Westridge lands had been sold, with “some of the sales taking place during the course of the 

proceedings”. The possibility therefore always existed that if the ancillary proceedings did 

not go his way the appellant, unless restrained, might use his position as a director of 

Westfall to cause the remaining Unit 1 occupied by the wife and the two minor children to be 

sold before the lump sum payment was settled. While clearly recognizing at paragraph 27 

that he could not make any order against Westfall directly, the learned Chief Justice, in our 

view, sought to secure the wife’s position by enjoining the husband in his personal capacity 

from using his position in Westfall to adversely affect the wife’s position without the leave of 

the Court. 

 

73. The power of the Supreme Court to grant injunctions is not in any doubt. It is located in 

section 21 of the Supreme Court Act, Ch. 53, the relevant provisions of which provide: 

 

“21. (1) The Court may by order (whether interlocutory or 

final) grant an injunction or appoint a receiver in all cases in 

which it appears to the Court to be just and convenient to do 

so. 

 

(2) Any such order may be made either unconditionally or on 

such terms and conditions as the Court thinks fit….” 

[Emphasis added]        

 

74. Additionally, we accept that every court must be deemed to possess all such powers as are 

necessary to ensure that its orders are effective and not frustrated by the actions of one or 
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other of the parties to the proceedings. For a recent example of the application of this 

principle in family proceedings, we look no further than the 5
th

 August, 2014 unreported 

decision of the Madras High Court in Anita v. Mahaveer Sancheti Civil Revision Petition 

(NPD) No. 2717 of 2014 and M.P. No. 1 of 2014  

 

75. We do not accept that the Chief Justice’s order hampered Westfall in the conduct of its 

business in any way. It is obvious from the order itself that it was not made against Westfall 

directly but rather, against the appellant in his individual capacity. In our judgment, the 

principle of separate corporate personality enshrined in Saloman remains intact and has not 

been violated. Indeed, as the majority shareholder and director of Westfall, it was (and still 

remains) open to the appellant/Husband to approach the Supreme Court at any time seeking 

an order for the injunction against him to be lifted so as to give him for example the ability to 

cause Westfall to sell Unit 1; or alternatively, to mortgage or sell the remaining portions of 

its property. Additionally, the appellant/Husband also had for example (if he so wished) the 

ability using his shares as security, to negotiate financing, including borrowing from Westfall 

the capital amount necessary, to enable him to meet his court-ordered obligations to the 

respondent/Wife. 

 

76. If such an approach had been made (and were to be made) the Supreme Court would 

undoubtedly, have considered (and may still consider) any bona fide proposals which the 

appellant/Husband may put forward for settling the lump sum payment due to the Wife. 

There is no merit in this ground which fails. 

 

77. We should state that our view on ground 4 is a majority view as Dame Anita has indicated 

that she does not share our view in relation to the propriety of the injunction and would have 

allowed the appeal on that point only.  

Ground 2 – Did the judge err by failing to make a property adjustment order to grant the 

Appellant an interest in Hamster Road and Harold Road notwithstanding their negative 

appraised values? 

78. As we understand it, this ground seeks to impugn the learned Chief Justice’s decision not to 

make the two “property adjustment” orders in respect of the respondent/Wife’s Hamster and 

Harold Road properties which the appellant/Husband had requested in his application for 

ancillary relief. 

 

79. We have already reviewed the exercise of the learned judge’s discretion in the course of our 

discussion under grounds 1 and 3. As indicated, we have found no error in principle in the 

approach which the Chief Justice employed to identifying and valuing the assets and 

financial resources of the respective parties available for distribution; and secondly, in his 

application of the equal sharing principle.  

https://www.casemine.com/judgement/in/5609070ae4b014971116685c
https://www.casemine.com/judgement/in/5609070ae4b014971116685c
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80. In our judgment, given the negative appraised values of the wife’s Hamster Road and Harold 

Road properties, the judge was entitled to find that the wife “would have nothing” if he were 

to leave the value of the husband’s shares in Westfall out of his calculations of the available 

assets and to simply make the “property adjustment” orders which the appellant/Husband had 

requested. In an effort to achieve a ‘fair’ result between both parties, the learned Chief 

Justice elected instead to make a ‘financial provision’ order in the form of a lump sum 

payment and we are unable to say that he was wrong so to do. 

 

81. In the circumstances, ground 2 is also dismissed.    

 

Disposition and order 

 

82. For all the above reasons, we dismiss the appellant/Husband’s appeal and affirm the Orders 

of the learned Chief Justice. 

  

83. As the date originally fixed in the Chief Justice’s Order for payment to the respondent/Wife 

of the lump sum payment has long since expired, we order the lump sum of $340,000.00 be 

paid to the respondent/Wife on or before 30
th

 September, 2018 failing which the appellant’s 

3000 shares in Westfall are to be sold at public auction by the Registrar of the Supreme 

Court. 

 

84. The respondent/Wife is awarded her costs of the appeal to be taxed, if not agreed. 
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