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In April 2001, the applicant was arrested and charged in Denton County, Texas, USA with the 

offence of aggravated sexual assault against his ex-girlfriend, Tenise Sallie. The applicant was 

allowed bail and his trial was set for February 2002.  The applicant fled to The Bahamas and did 

not appear for his trial. A warrant was issued for his arrest and subsequently, the United States 

issued a request for his extradition from the Bahamas. Following a hearing before a Stipendiary 

and Circuit Magistrate, on 18 March 2015, the applicant was committed to await extradition. On 

25 March 2015, the applicant filed habeas corpus ad subjiciendum application; but it was 

dismissed by Winder, J on 12 September 2017. The applicant appealed to the Court of Appeal. 

The appeal was dismissed by the Court of Appeal on 23 August 2019. The Applicant now seeks 

leave to appeal to the Privy Council on the grounds that the Court was incorrect to presume that 

it would not be unjust or oppressive for the applicant to be tried in a US Court of law due to the 

passage of time, or that complaints of racial bias would be addressed by the US Court and that 

there was no abuse of process in having the applicant extradited after an extended delay. 

 

Held: - application for leave to appeal to the Privy Council denied. However the judgment is 

stayed for sixty days from the date of the delivery to allow the applicant the opportunity to 

petition their Lordships directly for leave to appeal to the Privy Council. 

 

The applicant has been unable to demonstrate that this matter is one on which the Privy Council 

has yet to pronounce authoritatively. In fact, the Privy Council has traversed the issues raised by 

the applicant in numerous cases. We are satisfied that the issues the applicant seeks to have their 

Lordships determine do not raise any novel point of law; nor is any a point of law of public 

importance raised which requires the attention of the Privy Council.  

 

Gomes v Attorney General of Trinidad UKHL 21 of 2009 

McGuinness v Department of Justice [2019] NIQB 10 

Rhett Fuller v The Attorney General of Belize [2011] UKPC 23 

Samuel Knowles v Superintendent of Prisons and Others PC Nos 64 of 2004 and 70 of 2005 

 

 

JUDGMENT 

 

 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 21 November 2019, we heard the submissions of Counsel in relation to the 

applicant’s application for leave to appeal to the Privy Council against the judgment of 

this Court dated 23 August 2019 (“the judgment”). The application was made pursuant to 

section 23 of the Court of Appeal Act (“the CCA”) and The Bahamas (Procedure in 
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Appeals to Privy Council) Order 1964 (“the Order”). At the conclusion of the 

submissions we reserved our decision. We render it now. 

2. The judgment dismissed the applicant’s appeal against the decision of Mr. Justice Ian 

Winder (“the Judge”) refusing his Habeas Corpus application in opposition to a request 

for his extradition by the Government of the United States of America. The appeal before 

us was grounded on the insufficiency of evidence and that it would be unjust and 

oppressive to extradite the applicant having regard to all the circumstances. The judgment 

sets out the background to the extradition request; and as the present application seeks to 

challenge it, it may be read as a part of this decision. 

3. The applicant relies on three grounds in support of his application; and they are as 

follows: 

“(1) The Court erred in law when it found that the learned 

judge was correct to refuse the application on the presumption, 

without more, that the domestic law of the USA provides 

adequate remedies to those who allege it would be unjust and 

oppressive to try them due to the passage of time [Isaacs JA, 

Judgment § 26]; 

(2) The Court erred in law when it found that because 

complaints of racial bias are addressed by the judicial 

processes of the United States of America that equalled (sic) 

safeguards existing in US domestic law notwithstanding their 

mention of the reality that the execution of a black man 

occurred as recent as 22
nd

 May 2017 [Isaacs JA, Judgment 

§30]; and 

(3) The Court erred in law when it upheld that the delay in 

having the appellant extradited did not amount to an abuse of 

process notwithstanding that the appellant’s attempts to 

present himself and the threshold in determining abuse as is 

provided in Bahamian Law.” 

Ground 1  

4. Mr. Ducille submitted that the Court was wrong to presume, without anything to 

substantiate its view “… that the domestic law, of the USA provides adequate 

remedies to those who allege it would be unjust and oppressive to try them due to 

the passage of time”. He argued that just because the USA appears to provide remedies 

does not mean those ’remedies’ are adequate to address the contentions of the applicant.  

Ground 2  

5. Mr. Ducille submitted that we were wrong in our view that because complaints of racial 

bias were ‘addressed' by the judicial processes of the United States of America that was 

equivalent to the existence of sufficient safeguards existing in US domestic law. It was 

also his contention that no authority or evidence was relied on by the Court to show how 
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we were satisfied that these safeguards actually did exist to protect the applicant once he 

was extradited to the USA. 

Ground 3  

6. Mr. Ducille submitted that the Court was wrong to suggest that because the applicant did 

not present himself to the airport or the border, he in some way contributed to the delay 

and the authorities not locating him until 2008. The Court was also wrong to conclude 

that the applicant joining the Royal Bahamas Police Force (“the RBPF”) as a police 

officer was not a change in circumstance [Isaacs JA, Judgment § 19]; and in so doing 

further failed to address its mind to his other change of circumstances such as him 

developing into a family man now responsible for two children. 

7. Moreover, the US authorities were since 2001 aware that he was usually domiciled in 

The Bahamas of which country he is a citizen. Also, having regard to his employment 

with the RBPF, it was quite evident that he was not fleeing the authorities, domestic or 

foreign. More telling perhaps was the fact the applicant having served as a police officer 

for almost ten years, sometimes in collaboration with Interpol, had no reason to believe 

he was being sought. 

8. Having outlined the applicant’s submissions we turn now to treat with the respondent’s 

submissions, not necessarily in the order that they were set out by the applicant. We have 

joined the grounds because they are somewhat related and may conveniently be dealt 

with together. 

 

Grounds 1 and 3 – Delay and Safeguards 

9. The respondent submitted that in relation to the issue of delay in extradition proceedings, 

the approach a court should take in resolving the issue was that outlined in Samuel 

Knowles v Superintendent of Prisons and Others PC Nos 64 of 2004 and 70 of 2005 

where Lord Bingham of Cornhill, speaking on behalf of the Board, observed at 

paragraphs 30 and 31: 

“30 In reliance on section 11(3)(b) of the 1994 Act the appellant 

contends that, having regard to all the circumstances, it would 

be unjust or oppressive to extradite him by reason of the time 

which has elapsed since the date of the alleged offences on 

which the second extradition request is based. There is indeed 

a substantial lapse of time from the period of the conspiracy 

charged (June 1995-1997) until September-November 2002, 

when the appellant first advanced his case on abuse before the 

magistrate, or March-August 2003, when he first advanced 

that case before a court with jurisdiction to entertain it: Kakis 

v Government of the Republic of Cyprus [1978] 1 WLR 779, 782. 

To bring himself within section 11(3) (b) a person must show 

injustice or oppression caused by the passage of time on the 

facts of the particular case: R v Governor of Pentonville Prison, 
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Ex p Narang [1978] AC 247, 290; R v Secretary of State for the 

Home Department, Ex p Patel (1994) 7 Admin LR 56, 66. 

31. The Board was referred to the valuable analysis of delay in 

the context of extradition made by the Divisional Court (Simon 

Brown LJ and Royce J) in Woodcock v Government of New 

Zealand [2003] EWHC 2668 (Admin), [2004] 1 WLR 

1979, from which it would extract and endorse the following 

propositions. First, the question is not whether it would be 

unjust or oppressive to try the accused but whether, under the 

1994 Act, it would be unjust or oppressive to extradite him 

(para 20). Secondly, if the court of the requesting state is 

bound to conclude that a fair trial is impossible, it would be 

unjust or oppressive for the requested state to return him 

(para 21). But, thirdly, the court of the requested state must 

have regard to the safeguards which exist under the domestic 

law of the requesting state to protect a defendant against a trial 

rendered unjust or oppressive by the passage of time (paras 21-

22). Fourthly, no rule of thumb can be applied to determine 

whether the passage of time has rendered a fair trial no longer 

possible: much will turn on the particular case (paras 14-16, 

23-25). Fifthly, "there can be no cut-off point beyond which 

extradition must inevitably be regarded as unjust or 

oppressive" (para 29). [Emphasis added] 

10. Two other Privy Council cases involving the issue of delay are Gomes v Attorney 

General of Trinidad UKHL 21 of 2009 and Rhett Fuller v The Attorney General of 

Belize [2011] UKPC 23. Both emphasize that the question a court must answer in 

deciding whether too much time has elapsed between the commission of the offence and 

the request for the fugitive’s surrender so as to amount to an abuse of process accords 

with the second proposition advanced by the Divisional Court in Woodcock v 

Government of New Zealand (supra), to wit,  “Secondly, if the court of the requesting 

state is bound to conclude that a fair trial is impossible, it would be unjust or 

oppressive for the requested state to return him”. 

11. In Gomes (supra) Lord Brown of Eaton-under-Heywood discussing the Board’s 

decisions in Knowles and Woodcock said, inter alia, at paragraph 33: 

“33 The second of those propositions, it will be noted, invites 

consideration of whether, in any particular case, 'a fair trial is 

impossible', and that indeed we regard as the essential question 

underlying any application for a section 82 bar on the ground 

that the passage of time has made it unjust to extradite the 

accused. As was pointed out in Woodcock [2004] 1 WLR 1979, 

para 17, a stay on the ground of delay in our domestic courts is 

only properly granted when 'there really is evidence of 

prejudice to the extent that a fair trial could not be held'. We 

acknowledge that in Kakis, [1978] 1 WLR 779 Diplock para 1 
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speaks of 'the risk of prejudice to the accused in the conduct of 

the trial itself'. But Viscount Dilhorne's leading speech in R v 

Government of Pentonville Prison, Ex p Narang [1978] AC 247, 

276 the previous year had used the language of impossibility: 

  'I see nothing in the material before this House to lead to the 

conclusion that as a result of the passage of time it would 

be impossible for [the two accused] to obtain justice, and, that 

being so, I am unable to conclude that by reason of the passage 

of time their return would be unjust or oppressive."” 

12. In Fuller, the Board concluded that notwithstanding the passage of some twenty years it 

would not derail the proceedings to extradite the fugitive. The following appears at 

paragraph 75: 

“75. Mr. Fitzgerald has put at the forefront of his case on 

abuse of process the delay that has occurred in this case. He 

has submitted that this would render impossible a fair trial in 

the United States. The Board is in no position to evaluate this 

submission, nor was the Supreme Court in Belize. It was not, 

however, a matter for investigation by that court. Extradition 

proceeds on the basis that the person whose extradition is 

sought will receive a fair trial in the requesting State. If it is 

plain that a fair trial will not be possible, it will obviously be 

unjust and oppressive to return the person, but that is not this 

case. If it is alleged that the delay that has occurred, or any 

other matter, has rendered a fair trial in Dade County 

impossible, the appropriate remedy is to apply to the court 

there for relief.” [Emphasis added] 

13. The above passage illustrates that extradition proceeds with the acceptance of the belief 

that the fugitive will receive a fair trial in the requesting State as a first principle. 

Moreover, it is for the courts of the requesting State to determine what relief should be 

accorded a fugitive for any alleged delay experienced in his case. 

Grounds 1 and 2 - Racial Bias and Safeguards 

14. The respondent argued that the issue of racial bias had not been raised in the courts below 

and no application to adduce fresh evidence in the Court of Appeal had been made by the 

applicant; and even though the Court had entertained submissions on the issue, the 

applicant had failed to show a causal link between his race, and the case against him. 

Thus, there was nothing to support the apprehension that the applicant might not receive 

a fair trial in the requesting State because of his race. The applicant submitted that the 

Court did not err by concluding that safeguards existed in the requesting State to ensure 

the applicant received a fair trial. Hence, no leave should be given on this issue. 
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Discussion 

15. The applicant had been unable to demonstrate that he is unlikely to receive a fair trial in 

the requesting State so as to cause the Court to conclude that “it would be unjust or 

oppressive for the requested state to return him”. Given the decisions of the Privy 

Council in Knowles, Gomes and Fuller, we are satisfied that the issues the applicant 

seeks to have their Lordships determine do not raise any novel point of law; nor is any a 

point of law of general public importance. In fact the grounds as laid do not involve any 

point of law. This may be easily demonstrated by the applicant’s skeleton submissions as 

it is bereft of any authority in support of the application. 

16. The types of cases which might be found fit for their Lordships’ consideration may 

include, for example, “where there is a difficult question of law involved, a 

constitutional provision that is unsettled, an area where there are conflicting 

authorities, or a legal question the resolution of which poses dire consequences for 

the public”. 

17. In McGuinness v Department of Justice [2019] NIQB 10, (Transcript), the issue being 

considered by the Northern Ireland Court of Appeal was encapsulated in paragraph 3 of 

the judgment where McCloskey, J said, inter alia: 

“The central issue to be determined by the court is whether the 

assessment on the part of the Respondent, the Department of 

Justice (“the Department”), that by July 2018 Michael Stone 

(hereinafter “the prisoner/Mr. Stone”), a convicted murderer of 

some notoriety sentenced to life imprisonment in 1988 and 

whose victims include the brother of the Applicant, Thomas 

McErlean deceased (“the deceased”), had served the judicially 

determined minimum term (or tariff) of 30 years 

imprisonment is vitiated by illegality.” 

18. Later in the judgment, McCloskey, J discussed the factors a court considers when 

determining whether to  exercise its discretion to grant leave to appeal and said: 

“[54] ... The court is seized of an application on behalf of both 

the Department and Mr. Stone [a] to certify that our decision 

entails a point of law of general public importance and [b] to 

grant leave to appeal to the Supreme Court. The court accedes 

to the first request in light of the arguments presented, the 

novelty and importance of the central issue, the factor of 

substantial deprivation of liberty which our decision entails 

and the further evidence now provided concerning the wider 

impact of what we have decided. …” 

19. Interestingly, the court certified a question for the Supreme Court’s consideration but said 

at paragraph 55: 
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“[55] We certify as above and consider that the Supreme Court 

should be the arbiter of whether leave to appeal should be 

granted.” 

20. Inasmuch as we are being called upon to exercise our discretion, we would have to be 

satisfied by the applicant that the matter is one on which the Privy Council has yet to 

pronounce authoritatively and involves a point of law of public importance. In our view, 

the applicant has not demonstrated to us that this matter is one on which the Privy 

Council has yet to pronounce authoritatively. In fact, the Privy Council has traversed the 

issues raised by the applicant in numerous cases; some of which we have referred to in 

the judgment sought to be appealed. Moreover, this matter raises no issues or points of 

law of public importance which require the attention of the Privy Council.  

 

Conclusion 

21. In the premises, therefore, we deny the application for leave to appeal to the Privy 

Council. However, we stay our judgment for sixty days from the date of the delivery of 

our judgment to accord the applicant the opportunity to petition their Lordships directly 

for leave to appeal to the Privy Council. 

 

 

  The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

                                                                       The Honourable Sir Michael Barnett, P (Actg.)                                                          

 

 

 

 

                        The Honourable Madam Justice Crane-Scott, JA 
 


