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Criminal appeal – Conspiracy to commit murder – Voluntariness of confession – Non-disclosure 

of relevant documents by the prosecution – Crown’s duty of disclosure  

On 25 November 2012 Dario Knowles was traveling in a vehicle with two females MBP and 

DR. The prosecution’s case was that prior to Knowles being picked up by MBP and DR the 

appellant Sullivan connected KM with the appellant Rose in an attempt to murder Knowles at 

KM’s request. Once Knowles was collected by MBP and DR they traveled to DR’s residence. At 

the residence MBP and DR went into the home, leaving Knowles outside in the vehicle. 

Thereafter gunshots were heard and when MBP and DR went outside they found Knowles lying 

in the road.  
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During the appellants’ trial the Crown relied on: 1) confessions allegedly given by the appellants 

2) three civilian witnesses. The appellants denied the contents of the caution statements and 

alleged that they were not given voluntarily. Both appellants relied on an alibi.  

As both appellants challenged the voluntariness of their confessions based on non-disclosure of 

relevant documents by the prosecution the trial judge held a Voir Dire and ruled the confessions 

admissible. The appellants were both convicted of conspiracy to commit murder and each was 

sentenced to 30 years’ imprisonment. They now appeal their convictions, but not their sentences.  

Held: appeals allowed. Retrial ordered.  

per Crane-Scott JA: A miscarriage of justice occurred as the appellants were undoubtedly 

prevented from placing before the judge at the Voir Dire stage, evidence capable of buttressing 

their allegations of police brutality resulting in their confessions.  

per Evans JA: On appeal the appellants complain that the decision of the learned judge to admit 

the statements was flawed as the prosecution failed to provide defence counsel with information 

that would have assisted them in raising a reasonable doubt as to the voluntariness of the 

confession.  

It is trite law that the Crown has a duty to disclose all relevant information which is in their 

possession which could assist an accused person. Prosecution disclosure is fundamental in an 

adversarial criminal justice system. However, a breach of this duty does not automatically entitle 

the accused to a remedy. Rather, the accused must prove that he has suffered prejudice as a result 

of the breach.  

In the present case, as a result of the non-disclosure the appellants were deprived of the 

opportunity of advancing their case on the Voir Dire that the confessions being relied upon by 

the Crown were not obtained voluntarily. In the absence of the confessions there was no other 

evidence sufficient to ground a conviction. The non-disclosure prejudiced the appellants as the 

voluntariness of the confessions was a central issue in the case.  

Aritis v R; Flowers v R [2014] 1 BHS J. No. 119 applied  

Frank Sookram v The State (1971) 18 WIR 195 applied  

Grant (Nickoy) v R [2013] JMCA Crim 30 considered 

R v Amado-Taylor [2000] 2 Cr App R 189 considered 

R v Apostilides (1984) 154 CLR 563; [1984] HCA 38 considered 

R v Badjan (1966) 50 Cr App R 141 considered 

R v Livingstone [2013] NICA 33 applied 

R v. Marr (1990) 90 Cr. App. R. 154 considered 

R v Reid (1999) Times, 17 August considered 

R. v. Stinchcombe [1991] 3 S.C.R. 326 applied 

Taylor v The Queen [2013] UKPC 8 applied 

Williamson (Willard) v R [2015] JMCA Crim 8 applied  
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___________________________________________________________________________ 

 

                            J U D G M E N T 

 

______________________________________________________________________________ 

 

 

Concurring judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

1. I have read the draft judgment prepared by my brother Evans JA and agree that these appeals 

should be allowed, the convictions and sentences quashed and the matter remitted for re-trial 

in the Supreme Court. 

 

2. A miscarriage of justice has occurred as the appellants were undoubtedly prevented from 

placing before the judge at the Voir Dire stage, evidence capable of buttressing their own 

individual allegations about police brutality which had occurred during the police 

investigations.  

           

3. The disclosure and documentation which the defence had requested from the Crown at the 

pre-trial review was clearly intended to establish that the police investigation which had taken 

place in December, 2012, had been conducted in such an oppressive and physically abusive 

environment that not only were the appellants beaten, but additionally, at least one Crown 

witness (possibly two) had, following their release from police custody, immediately 

complained to the Police Complaints and Corruption Bureau (the “CCB”) about having been 

beaten by police to give witness statement(s) which implicated the appellants.    

 

4. As the trial transcripts clearly indicate, the learned trial judge clearly failed to appreciate the 

relevance of defence counsels’ repeated requests for disclosure of information pertaining to 

complaints by prosecution witnesses to the CCB to the issue which he had to decide on the 

Voir Dire. It is also clear that the judge failed to follow-up on the repeated disclosure requests 

or to accord them the serious attention they required erroneously believing that the issue 

whether prosecution witnesses were also beaten during the police investigations was not 

relevant to the Voir Dire, but was a collateral issue more appropriate for the main trial.  

        

5. I agree with Evans JA that the appellants were accordingly denied the opportunity to advance 

their case on the Voir Dire that the police investigations had been conducted in such an 

environment of abuse and oppression that not only were they beaten to confess, but 

additionally, prosecution witnesses had also been beaten to give witness statement(s) which 

implicated them. 
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6. As it later turned out, the judge having failed (as he ought) to ensure that the disclosure 

requests were addressed during the Voir Dire and having subsequently ruled the appellants’ 

confessions admissible before the jury, three prosecution witnesses were then called to testify 

for the Crown and ultimately deemed hostile. The first of these was Clarke Ferguson who 

under cross-examination by Crown prosecutor, Ms. Taylor, denied knowledge of the three 

accused men or of the other persons connected to the incident. The witness further told the 

Court that he had been beaten to place his signature on a witness statement ostensibly bearing 

the date 9 December 2012.   

   

7. Under further cross-examination by Mr. Coleby, the defence counsel for the first appellant, 

agreed that he had been taken from his house, carried to the station and then to the Central 

Detective Unit (CDU) where he had been beaten to sign the witness statement. The witness 

also testified that as a result he had sustained a swelling under the eye and lower back 

problems and had seen a doctor for his injuries and had documentation in the form of a 

medical report from the doctor, a Dr. Strachan, with respect to the injuries he had received. He 

also testified that his lawyer, Mr. Seymour, had given the report to the Crown prosecutor, Ms. 

Taylor. 

 

8. It was only at that stage of the trial, in answer to the prompting of the judge, that Crown 

prosecutor, Ms. Taylor, made the following revelation: 

 

“MS. TAYLOR: My Lord, I’m looking. I know I received a 

letter from Mr. Seymour and I think he subsequently gave me 

a medical report, my Lord. Am just trying to locate it. My 

Lord, I don’t have the report with me.”   

 

9. Under cross-examination by counsel for co-accused, Eddie Artus, Mr. Gomez, the witness 

confirmed that he had reported the matter to the Police Complaints and Corruption Unit and 

had been accompanied by his mother, Madeline.  

 

10. In my view all these matters gave credence to the defence allegations that the police 

investigation had been conducted in such an oppressive and physically abusive environment 

that not only were the appellants beaten to confess, but prosecution witnesses had also been 

beaten to give statements implicating them. The appellants’ requests for pre-trial disclosure 

were largely ignored. Additionally, crucial material relevant to the defence which came into 

the prosecutor’s possession was not disclosed. In the result, the appellants were effectively 

prevented from advancing their case before the judge that their confessions were also not 

given voluntarily.    
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11. In the light of the foregoing, the appellants’ convictions are clearly unsafe and unsatisfactory. 

I agree that their appeals should be allowed, their convictions and sentences quashed and the 

matter remitted for re-trial in the Supreme Court before another judge. 

 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

 

INTRODUCTION 

 

12. The appellants along with their co-accused Eddie Artus were charged in Information 

No.91/4/2013 with one count of murder contrary to section 291(1)(b) of the Penal Code 

Chapter 84, and one count of conspiracy to commit murder, contrary to section 89(1) and 

section 291(1)(b) of the Penal Code. 

 

13. The particulars being that on Sunday 25 November 2012, the appellants and their co-accused 

murdered Dario Knowles. Additionally, between Thursday 1 November 2012, and Sunday 25 

November 2012, the appellant and his co-accused conspired with others to murder Dario 

Knowles. 

 

14. On 22 December 2015 the appellants were convicted of one count of conspiracy to commit 

murder by majority verdict of 10 —2. On the murder charge the jury returned the same 

verdict of guilty 10 – 2 but it was not accepted by the trial judge. The appellants’ co-accused 

Eddie Artus was acquitted of both offences at the close of the case for the prosecution. The 

appellants were both sentenced to thirty years in prison and have both appealed their 

convictions but not their sentences.  

 

15. The hearing of the appeals commenced before us on 6 June 2019 and were completed on 11 

September 2019 when we reserved our decision in both matters and promised to provide 

written decisions which we now do. However, as the appeals arise from the same facts and 

similar issues were raised on appeal we determined to produce one judgment covering both 

appeals. 
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16. For reasons which will be provided below we have determined that the appeals should be 

allowed and a retrial ordered. Although there were several grounds of appeal filed we have 

dealt only with one issue which is, in my view, dispositive of the appeals. As a result we do 

not think it necessary to deal with the other grounds and additionally since we have 

determined to order a retrial it is in our view prudent not to address the other grounds. 

 

Case for the respondent 

 

17. The case for the respondent is that on 25 November 2012, the deceased was travelling in a 

vehicle with two females, Marissa Bullard Penn and Dakato Rolle. Before the deceased was 

picked up by the ladies, the appellant Sullivan connected Kim Morley with the appellant 

Rose in an attempt for Rose to murder the deceased at the request of Kim Morley.  

 

18. The deceased having been picked up by the two ladies in the Fox Hill area, travelled to Bar 

Twenty Corner and eventually went onto Lincoln Boulevard.  While at Lincoln Boulevard 

the two ladies left the vehicle and went into the residence of Dakato Rolle, leaving the 

deceased in the vehicle. The respondent further alleged that while in the residence the two 

ladies heard what appeared to be gunshots. When they went on the outside they met the 

deceased lying in the road.  

 

19. The respondent relied solely on the confessions allegedly given by the appellants in the 

respective caution statements as well as during a subsequent video inquiry of the appellants. 

The civilian witnesses Nylando Moxey, Clarke Ferguson and Trevor Armbrister called by the 

Crown denied giving any information to the police about the murder. They were declared 

adverse witnesses and stated that they were beaten by the police during the investigations and 

forced to sign statements. 

Case for the appellants 

 

20. The appellants each denied the contents of the caution statements, claiming that they were 

not given voluntarily. Appellant Sullivan also claimed that he could not have been 

responsible for the murder as he was elsewhere at the time the crime was said to have been 

committed. Appellant Rose’s position was that he was beaten by the police to sign the record 

of interview. He said that he was at home with his baby at the relevant time and called his 

mother as well as other witnesses to support his alibi.  

 

Discussion and Analysis 

 

21. As both appellants challenged the alleged confessions the trial Judge held a Voir Dire and 

provided a written decision. In his decision the learned judge made the following findings: 

“37. Re Patrickedo Rose. 
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I accept the evidence of the police officers who testified in this 

matter as being credible and candid as to the circumstances 

under which the defendant was both arrested and questioned. I 

accept their evidence that no force or threats of violence was 

used on the defendant. These officers acknowledged that the 

defendant was questioned in respect of a number of different 

matters for which he was a suspect, but I do not find that that 

questioning amounted to oppressive questioning to cause him 

to admit to any offence against his will, or to sap his will in 

order to get him to admit to any offence. 

 

… 

 

42. Re Rashad Sullivan 

 

I also accepted the evidence of the police officers who testified 

in this matter as regards Rashad Sullivan as being credible and 

candid. I accept their evidence that no force or threats of 

violence was used on the defendant. I do not find that the 

questioning of Sullivan amounted to oppressive questioning to 

cause him to admit to any offence against his will, or to sap his 

will in order to get him to admit to any offence”. 

 

22. In the normal course of things the trial judge being the judge of both the facts and the law on 

a Voir Dire and having the benefit of hearing and observing the witnesses his decision is not 

interfered with on appeal unless it is clearly wrong. However, in this case the appellants 

challenge the admission of the confessions into evidence based on the alleged non-disclosure 

of relevant documents by the prosecution. 

 

23. Counsel for the appellants submitted that the learned judge’s decision was flawed as the 

prosecution failed to provide defence counsel in the court below with information that would 

have assisted the defence in raising a reasonable doubt as to the voluntariness of the 

confession. At pages 209-210 of the transcript we see the issue raised with the trial judge 

during the Voir Dire as follows: 

 

“THE COURT: I will adjourn to 12:00 noon tomorrow. And 

we will sit from 12:00. There are a number of subpoenas that I 

have. So I’m going to take the adjournment of this witness 

since we are not going to be able to finish with him now, at 20 

past three to 12:00 tomorrow.  

 

Mr. Coleby.  
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MR. COLEBY: Yes, my Lord, I have no objection to the 

adjournment. But we had asked for certain documents from 

the Crown and I do not have receipt of  them.   

 

I want in particular, my Lord, a complaint made by two 

witnesses in this matter to the police, at the police Complaint 

and Corruption Unit on the day they were released from 

custody. 

 

THE COURT: And this has to do with the remaining trial.   

 

Officer Burrows, you are still under oath.  Please return to this 

court tomorrow, that is the 19th of November, at 12:00.   

 

You are to have no discussion of this matter with anyone.  You 

are excused.  

 

(Witness excused) 

 

THE COURT: That issue was raised before. So that fact, that 

is a main trial issue.  

 

MR. COLEBY: I understand. 

 

THE COURT: Very well”. [Emphasis added] 

 

24. At page 488 of the transcripts defence counsel reminded the court during the Voir Dire that 

there had been ‘repeated’ requests for information and documentation to be produced from 

the Police Complaints Unit relating to the allegations of abuse of prosecution witnesses at the 

hands of the police during the investigative stage of the matter. Defence counsel’s contention 

was that the requested information was never received. The exchange between the judge and 

counsel was as follows: 

“MR. COLEBY: …The Crown, my Lord, never actually 

addressed this they refused to provide us with the police report 

of the Complaints Unit that we requested regarding two 

witnesses. I would ask my Lord forgive me if I seem to be back 

and forth were (sic) oppression and Section 178, but I’m 

guided. 

 

THE COURT: I hear you. I’m still not quite seeing what the 

police reports were as to whether they were suspects or what 

they made complaints about circumstances under which their 

circumstances (sic) came to be made, but I hear you. 
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MR. COLEBY: My Lord, we made specific request at the 

beginning of this exercise for a police report that the two 

witnesses were alleged to have made to the Police Complaint 

Unit and given false statement. 

 

THE COURT: And these are the witness statements, two 

witnesses? 

 

MR. COLEBY: Two main witness, Trevor Armbrister and 

Clarke Ferguson who gave stories that were put to Rashad 

Sullivan…”. [Emphasis added] 

 

25. In the trial proper during cross-examination of Crown witness Clarke Ferguson, it was 

revealed that the information did in fact exist and was in fact documented on an official 

Complaints and Corruption form as well as a police medical form [see pages 598 – 601 

transcripts].  

 

26. Counsel for the appellant’s co-accused Eddie Artus, Mr. Gomez, then addressed the judge in 

the absence of the jury. The following submission ensued at pages 604 – 608: 

“MR. GOMEZ: My Lord, I have to address you because I have 

some concerns as it concerns this matter. We had at pretrial 

review requested via your Lordship any documentation from 

these witnesses at the Complaints and Corruption branch.   

 

My Lord, my learned friend was not here on that day Desiree 

Ferguson was here. On the following pretrial date, my Lord, 

my learned friend appeared and indicated that they checked 

the Corruption and Complaints Unit and it was no notation of 

Mr. Ferguson going to the Corruption and Complaints Unit.   

 

We now are being handed, my Lord, a form a Royal Bahamas 

Police Force police form indicating this witness was seen on the 

10th, the day after he gave the statement. 

 

A woman Superintendent Demeritte indicates that he made 

complaints to her, my Lord. That the police beating him and 

he was sent to the doctor and then the doctor’s signature is 

there that examined him and the doctor makes notation of 

particular injuries. And counsel was not provided with that. 

 

Now, I heard my learned friend say that Mr. Seymour sent her 

a letter. What I would like to know if your learned friend as 

(sic) also sent that form which is just been handed up to your 

Lordship because we requested this document from the 

pretrial review. 
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THE COURT: Thank you, Mr. Gomez.  

 

Ms. Taylor. 

 

MS. TAYLOR: Yes, my Lord. My Lord, I am not aware of 

what documents that you have there. My learned friend, Mr. 

Keith Seymour, and he’s right here in the Court’s presence, 

sent me a letter saying there was a medical form attached. I 

spoke to Mr. Seymour and I told him I that received the letter, 

but there was nothing attached. He subsequently gave me a 

form and, my Lord, I said he gave me something I said that in 

the face of the Court. I think when he gave that to me I 

probably just fold it up because it wasn’t attached to the letter. 

 

As it relates to the complaint Ms. Ferguson has a notation here 

where she herself checked the Complaints Unit. It’s not only 

one witness. I think it was also the witness of Trevor 

Armbrister as well as Mr. Clarke Ferguson. She said she 

checked their date of birth that was given and nothing was 

there. That is told the Court and I still stand by that. If therev 

was something else this was something perhaps given to them, 

but I don’t have it. 

 

THE COURT: Thank you, Ms. Taylor. 

 

Mr. Gomez, this is a Royal Bahamas Police Force form. I see 

the CCB on the top of that you mean Complaints and 

Corruption Bureau. 

 

MR. GOMEZ: Yes, my Lord. 

 

THE COURT: So this is a form which it was done on the 10
th

 

of the 12
th

 of the 12
th

.  

 

Ms. Taylor, can you check again whether there was a 

complaint. 

 

MS. TAYLOR: I will do so personally. 

  

… 

 

THE COURT: Ms. Taylor, check again the 10
th

 of December, 

2012, because this form seems to be made to that date.  

 

Mr. Gomez, I am going to make a copy of that.  
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… 

 

MR. GOMEZ: So my Lord, not for Mr. Seymour coming here 

today with his client we wouldn’t have had sight of this 

document.  

 

THE COURT: Anything further? 

 

MR. GOMEZ: No, my Lord.  

 

THE COURT: We will take the adjournment, Ms. Taylor. In 

respect to that information any reports made to the 

Complaints and Corruption Unit will be done as soon as 

possible and the (sic) present it to the Court, information 

provided as to what is discovered in respect of same. 

 

MS. TAYLOR: Yes, my Lord. 

 

THE COURT: We are adjourned to the 30th of November, 

2015, at 11:00 a.m”. [Emphasis added] 

 

27. The transcripts of 30 November 2015 does not reflect that Ms. Taylor ever provided a report 

of her checks with the Complaints and Corruption Unit as directed by the Judge. Nor is there 

any indication that the document was exhibited before the Court. 

 

28. Counsel for the appellants submitted that the substance of this point is that had this 

information been provided to the defence at the time they requested it or at least before the 

Voir Dire was completed, the defence would have been in a position to lead evidence of 

abuse across the board of all persons who were in custody during the investigative stage of 

the matter, which included those who became witnesses as well as those who became 

defendants. 

 

29. They contend that if this evidence was made available to the defence and led at the Voir Dire, 

it may have moved the judge to more readily accept that if witnesses were beaten to give 

false statements implicating the defendants it was quite reasonable to infer that the 

defendants were also abused (as all three alleged) to give confession statements in the 

manner they each claimed.  

 

30. They concluded that in the absence of these documented complaints the defence was not in a 

position to lead supporting evidence of a sustained theme of abuse and brutality. Further, that 

the failure of the respondent to follow up on these requests and provide the requested 

documents was unfair and put the defence at a disadvantage and lessened the likelihood that 

the court would rule against the respondent. 
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31. It is appears that the learned judge did not appreciate the relevance of the request for the 

information to the issue to be decided on the Voir Dire. This is apparent from his response to 

the request made by Mr. Coleby noted at page 210 of the transcripts: “THE COURT: That 

issue was raised before. So that fact, that is a main trial issue”. Admittedly Counsel was 

not very clear in articulating the need for the documents but, in my respectful view, their 

significance to the appellant’s allegations of abuse on the Voir Dire ought to have been 

obvious to the trial judge as well as the prosecutor of whom the request was made. 

 

32. It is also significant that there was no reference to this issue in the ruling delivered by the 

learned judge at the close of the Voir Dire. This in my view is consistent with his view that 

the request was relevant to the main trial and not the Voir Dire. In his discourse with the 

prosecutor during the main trial he articulated the view that the issue related to the credibility 

of the witnesses who were treated as hostile witnesses. This is seen at page 860 of the 

transcripts where the learned judge described the question of whether the witnesses had in 

fact made a complaint to the Complaints and Corruption Unit as a ‘collateral issue’. At pages 

860 – 861 we see these comments: 

“MS. TAYLOR: My Lord, in light of the last witness’ 

testimony, in terms of Mr. Trevor Armbrister in particular, 

the Crown will be making an application to call a rebuttal 

witness. Three of the witnesses that we have declared adverse 

have said they made complaints to the police complaint section. 

My Lord, we would like to bring a rebuttal witness, to speak to 

Trevor Armbrister’s allegation that he did.  Nylando Moxey, 

Clarke Ferguson, my Lord. I think those are the three persons 

who said they went to the police complaint unit and made a 

complaint about the abuse they suffered or torture, my Lord. I 

think that’s the word at the hands of the police. 

 

THE COURT: Rebuttal evidence, you say? 

 

MS. TAYLOR: Yes, my Lord. 

 

THE COURT: Now, Ms. Taylor, the witness was treated as 

hostile, and so he was cross—examined to impugn his 

credibility. Are you saying that it can go further as the Crown 

calling actual rebuttal evidence to an ancillary aspect of that 

evidence, because he said that “well, I made a complaint”. I 

don’t know that his making a complaint amounts to further 

evidence and that’s a collateral issue, if you want to call a 

rebuttal evidence to the collateral issue of whether he made a 

complaint? 

 

MS. TAYLOR: Yes, my Lord. 
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THE COURT: Impeaching the credibility of a hostile witness 

can go as far as that, calling rebuttal evidence? 

 

MS. TAYLR: Yes my Lord. 

 

THE COURT: You are not seeking to do that now, are you? 

  

MS. TAYLOR: To bring the witness now? 

 

THE COURT: Yes. 

 

MS. TAYLOR: No. 

 

THE COURT: We can start the matter now and at an 

appropriate point you can make that in respect of the 

application”. 

 

33. Ms. Taylor did in fact make the application to call rebuttal evidence at a later stage but that 

application was refused by the trial judge. 

 

34. In my view, the circumstances of the case required the learned judge as a part of the Voir 

Dire to investigate the allegation that documents which were capable of substantiating 

complaints which had been made by at least one prosecution witness to the Police 

Complaints & Corruption Branch were being withheld from the defence. Further, when the 

document was produced in court which purported to emanate from the Corruption Unit the 

learned judge had the opportunity to rectify the situation. It is true that he directed the 

prosecutor to make further inquiries, however, there appears to have been no follow up by 

him relative to that direction. 

 

35. It is also to be noted that the document which was produced indicated that a woman 

Superintendent Demeritte indicated that one of the witnesses in question made a complaint to 

her of being beaten. This document appeared to have emanated from the Complaints Unit. 

There is no indication that Ms. Taylor spoke with Superintendent Demeritte to confirm or 

deny this allegation and there is no evidence that the document was ever formally admitted 

into evidence. Rather than produce Superintendent Demeritte to speak to the issue Ms. 

Taylor sought permission to call another officer to say that the records were checked and no 

evidence was found of a complaint having been made. That request was denied by the judge 

who was of the view that it would serve no useful purpose. 

36. Counsel for the appellants submits that this non-disclosure by the Crown resulted in 

unfairness which renders the conviction unsafe. They contend that this information was 

relevant to the Voir Dire and the non-disclosure was prejudicial to the appellants’ cases. 

They assert that had this information been put before the judge it may very well have affected 
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his decision on the Voir Dire and he may have refused to admit the confessions allegedly 

made by the appellants. 

 

37. The point raised by the appellants is not a small one. It was clearly accepted by all parties 

that the alleged confessions were the only evidence against the appellants. Their defence was 

that the confessions were not voluntarily obtained and they were entitled to put before the 

court any and all relevant evidence which could assist their case. It is trite that the Crown has 

a duty to disclose all relevant information which is in their possession which could assist an 

accused person charged before the court. Prosecution disclosure is fundamental in an 

adversarial criminal justice system where the power to investigate lies with the police. 

 

38. In R. v. Stinchcombe [1991] 3 S.C.R. 326 a case decided by the Supreme Court of Canada 

the Court dealt with the issue of disclosure. Their views are summarized in the head note as 

follows: 

“The Crown has a legal duty to disclose all relevant 

information to the defence.  The fruits of the investigation 

which are in its possession are not the property of the Crown 

for use in securing a conviction but the property of the public 

to be used to ensure that justice is done.  The obligation to 

disclose is subject to a discretion with respect to the 

withholding of information and to the timing and manner of 

disclosure.  Crown counsel has a duty to respect the rules of 

privilege and to protect the identity of informers.  A discretion 

must also be exercised with respect to the relevance of 

information.  The Crown's discretion is reviewable by the trial 

judge, who should be guided by the general principle that 

information should not be withheld if there is a reasonable 

possibility that this will impair the right of the accused to make 

full answer and defence. The absolute withholding of 

information which is relevant to the defence can only be 

justified on the basis of the existence of a legal privilege which 

excludes the information from disclosure.  This privilege is 

reviewable, however, on the ground that it is not a reasonable 

limit on the right to make full answer and defence in a 

particular case. 

 

Counsel for the accused must bring to the trial judge's 

attention at the earliest opportunity any failure of the Crown 

to comply with its duty to disclose of which counsel becomes 

aware. This will enable the trial judge to remedy any prejudice 

to the accused if possible and thus avoid a new trial. 

 

Initial disclosure should occur before the accused is called 

upon to elect the mode of trial or plead.  Subject to the 
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Crown's discretion, all relevant information must be disclosed, 

both that which the Crown intends to introduce into evidence 

and that which it does not, and whether the evidence is 

inculpatory or exculpatory. All statements obtained from 

persons who have provided relevant information to the 

authorities should be produced, even if they are not proposed 

as Crown witnesses.  Where statements are not in existence, 

other information such as notes should be produced.  If there 

are no notes, all information in the prosecution's possession 

relating to any relevant evidence the person could give should 

be supplied…”. 

 

39. In the case of Williamson (Willard) v R [2015] JMCA Crim 8, Brooks JA in the Court of 

Appeal of Jamaica delivering the decision of the Court opined as follows: 

“[44] An apt starting point in treating with this ground of 

appeal concerning the issue of disclosure is to point out that 

within our jurisdiction, there is no legislation, rules of court or 

practice direction specifically designed to treat with disclosure 

in criminal proceedings.  The issue is, therefore, governed by 

the common law.  The case of R v Ward [1993] 2 All ER 577, 

that was relied on by both the appellant and the Crown before 

this court, is often cited and followed as the leading case on the 

subject of disclosure in criminal cases at common law.  

 

[45] In that case, the English Court of Appeal laid down the 

key principles governing disclosure in criminal cases, the most 

relevant of which, for present purposes, have been extracted 

and outlined below as follows:  

  

(i) The prosecution has a duty at common law to 

disclose to the defence all relevant material. Relevant 

material is evidence which tends either to weaken the 

prosecution’s case or to strengthen the defence. This 

duty of disclosure requires the police to disclose to the 

prosecution all witness statements in their possession 

and for the prosecution to supply copies of such 

statements to the defence or to allow them to inspect 

them unless good reason exists for not  doing so.  

 

(ii) The prosecution is also under a duty, which 

continues during the pre-trial period and throughout 

the trial, to disclose to the defence all relevant scientific 

material, whether it would strengthen or weaken the 

prosecution’s case or could assist the defence and 

whether or not the defence made a specific request for 
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disclosure.  Pursuant to that duty, the prosecution is 

required to make available the records of all relevant 

experiments and tests carried out by expert witnesses.   

 

(iii) The common law has always recognised that the 

public interest might require relevant evidence to be 

withheld from the defendant.  Obvious examples are 

evidence dealing with matters of national security or 

disclosing the identity of an informant.   

 

(iv) If the prosecution wishes to claim public interest 

immunity for documents which would be helpful to the 

defence they are obliged to give notice thereof to the 

defence so that if necessary the court can be asked to 

rule on the matter. If in a wholly exceptional case, the 

prosecution is not prepared for the court to determine 

the issue of public interest immunity, the inevitable 

conclusion will be that the prosecution will have to be 

abandoned”.  

 

40. In the case of Grant (Nickoy) v R [2013] JMCA Crim 30 another case from the Court of 

Appeal of Jamaica the issue of non -disclosure was again addressed. The salient facts in that 

as extracted from the judgment of Lawrence-Beswick JA (Ag) indicates that:  

 

“[1] On 6 August 2010, Mr Derran Currie received an injury 

to his eye whilst he was walking along a road in Portland.  On 

11 August 2010, the applicant, Mr Nickoy Grant, was arrested 

for inflicting the injury and was charged with wounding Mr 

Currie with intent to cause him grievous bodily harm, contrary 

to section 20 of the Offences Against the Person Act. A 

preliminary enquiry was held on 15 September 2011, in the 

Resident Magistrate’s Court for Portland and Mr Grant was 

tried by a jury in the Circuit Court for Portland between 12 

and 14 March 2012.  His defence was an alibi.  In his unsworn 

statement he stated that he had been at home when he received 

information and went to the community centre where he saw 

Mr Currie lying on the ground.  He does not know who hit him 

or why.  The defence’s witness supported that account.  

 

[2] At the trial, the evidence of the nature and extent of the 

injury to the complainant, Mr Currie, came from the 

complainant himself, and he testified that he could not see 

from one eye as a result of the injury.  There was no medical 
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evidence from a doctor as to the condition of his eye.  No 

medical certificate was produced at the trial despite the 

evidence at the preliminary enquiry that the investigating 

officer had collected a medical certificate from the Port 

Antonio Hospital.  The prosecution’s records were inconclusive 

as to whether they had actually served the defence with a 

medical certificate or medical certificates, and if so, when. 

 

[3] Mr Currie’s evidence was that he had gone to four 

hospitals.  Port Antonio Hospital was first then he was 

transferred to St Ann’s Bay Hospital.  He then went back to 

Port Antonio Hospital, was transferred to Kingston Public 

Hospital (KPH) then returned to Port Antonio Hospital….At 

no point during his stay at any of the hospitals was there 

surgery, as he stated that he could not afford it, but he received 

pills and was x-rayed.   

 

[4] Mr Grant was convicted of the offence and on 22 March 

2012, was sentenced to a term of imprisonment of seven years 

at hard labour. He appealed his conviction and sentence. 

 

[5] Subsequent to his sentencing, the applicant’s mother swore 

an affidavit dated 9 October 2012, indicating that sometime 

after the trial, on 26 March 2012, she had overheard Mr 

Currie say in a conversation that he had never lost total vision 

in his left eye and that he could always see from it.   

 

[6] On 11 December 2012, a single judge of the court gave leave 

to the applicant to “adduce fresh evidence” in the form of 

medical reports on the condition of Mr Currie’s left eye 

following his medical treatment which commenced on 6 August 

2010, at the Port Antonio Hospital and subsequently at KPH. 

The learned single judge also made an order that the Director 

of Public Prosecutions must serve Mr Grant’s attorney-at-law 

with copies of all the medical reports and certificates of Mr 

Currie in her possession on or before 14 December 2012.  

 

[7] On 12 December 2012, Mr Grant’s attorney-at-law was 

served with a copy of a medical certificate from only one of the 

hospitals at which Mr Currie was treated, the Port Antonio 
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Hospital.  This medical certificate is before this court. It states 

that Mr. Currie had been treated on 6 August 2010, at the Port 

Antonio Hospital and that he was suffering from:  

 

“1. 4 cm laceration [sic] left eyelid  

 2. 4 cm laceration [sic] left face  

3 head injury (mild)  

4. Fracture [sic] left orbital floor  

5. Injury to left eye (decreased vision) 

6. Contact [illegible] for (4) and (5) for detail.”  

  

There was no mention of blindness nor was there any 

indication as to whether the injuries, or any of them, were 

likely to be permanent.    

 

41. In dealing with the non- disclosure of the medical reports the Court made the following 

observation: 

“[32] In the instant case, a major issue is the credibility of the 

complainant.  There is no dispute that Mr Currie was injured.  

However, did he speak truthfully when he said that his 

attacker was the applicant and when he described his resultant 

injury?  This is a critical factor to be determined. 

 

… 

 

[36] Where, as in this case, much turns on the credibility of the 

witnesses, every opportunity should be afforded to the defence 

to thoroughly test their credibility.  Here, the applicant was 

deprived of an opportunity to properly cross-examine the 

complainant using all the pertinent medical evidence.  A 

skilfull cross-examiner would have been able to explore the 

complainant’s account to expose such inconsistencies regarding 

his injuries as there may be”.  [Emphasis added] 

 

42. In the case of Taylor v The Queen [2013] UKPC 8, a judgment of the Judicial Committee of 

the Privy Council, the evidence was that the deceased had been shot dead at his home in 

Portland Jamaica by the appellant and that a witness, Mr Grey, was present throughout the 

killing and thereafter ran to the yard of neighbours, Mr and Mrs Hartley, and gave an account 

to them of what he had seen. Lord Hope continues as follows: 

 

“1. The appellant Bonnett Taylor (“Beppo”) was arrested on 

23 September 1998 and charged with his murder. He went to 

trial at the Portland Circuit Court, Port Antonio on 3 and 4 
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December 1998, but the jury failed to arrive at a verdict.  He 

went to trial there for a second time on 2 March 1999. On 4 

March 1999 he was found guilty of the murder and sentenced 

to life imprisonment. The trial judge, Clarke J, ordered that he 

must serve 25 years before becoming eligible for parole.” 

 

43. The neighbour, Mr Hartley, testified at the trials, supporting Mr Grey’s evidence of having 

reported to him, Mr Hartley, as to what he said he had seen.  Mrs Hartley, however, had 

given a different account of Mr Grey’s whereabouts at the time of the murder. In her 

statement she said that Mr Grey had been at her house throughout the night and in fact had 

remained there until the next morning. Lord Hope noted that: 

“8. Steps were taken by the appellant’s solicitors to discover 

why Mrs. Hartley’s evidence was not adduced at the trial.  It 

was discovered that Mr. McDonald had a copy of her 

statement on his case file.  He said that he was not certain when 

he received it or in what circumstances.  He was unable to give 

a coherent or consistent explanation as to why he did not make 

use of the statement at the second trial or call Mrs. Hartley to 

give evidence. The statement which she gave to the police is the 

only indication, even now, of what she might have said if she 

had been called to give evidence. 

 

... 

 

10. …The appellant submits that [Mrs. Hartley’s] evidence was 

of such importance that in its absence the trial was unfair.” 

 

44. In addressing this issue Lord Hope made the following observations: 

 

“13. Inquiries as to when Mrs. Hartley’s statement was 

disclosed to the defence and as to why, assuming that it was 

available to the defence at the second trial, no use at all was 

made of it have not produced a satisfactory answer.  But, even 

if it was possible to say either that the prosecution was at fault 

for delaying its disclosure or that the appellant’s counsel was at 

fault for not having made use of it, this would not be enough to 

justify a finding that there has been a miscarriage of justice.  

The focus must be on the impact which those failings had on 

the trial, and on the verdict that was pronounced at the end of 

it, rather than on attempting to assess the extent to which 

either the prosecution or defence counsel were at fault: Teeluk 

v State of Trinidad and Tobago [2005] UKPC 14, [2005] 1 

WLR 2421, para 39, per Lord Carswell.  The court must have 

material before it which will enable it to determine whether the 
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conviction is unsafe.  So the appellant must be able to show 

what effect Mrs. Hartley’s evidence would have had if use had 

been made of it at the trial.  It is not enough to engage in 

speculation. He must be able to show what she would have said 

if her statement had been disclosed in time for the case for the 

defence to be prepared thoroughly. Only then can the court 

judge what the response of the prosecution witnesses would be 

likely to have been if proper use had been made of it in cross-

examination.   

 

14. The crucial issue of fact is whether Grey was with the 

deceased when he was shot. The only information as to what 

Mrs. Hartley might have said about this is what she told the 

police when her statement was taken from her on 15 

September 1998. The appellant can point to a number of 

respects in which her statement does not match the evidence 

that was given by Grey and Mr. Hartley.  She says that the 

deceased went to his yard at about 7 pm on the day when he 

was murdered, and that Grey was at home with her and her 

family at about 9.30 pm going on to ten that evening.  She then 

describes hearing two explosions sounding like gun shots, 

asking her husband what they were and telling him to shut the 

door.  No mention is made of Grey leaving the Hartleys’ yard 

with the deceased shortly before the sound of the explosions. 

Nor is any mention made of his coming back again almost 

immediately afterwards or of any conversation that took place 

on his return.  Taking her statement at its face value, Grey was 

in her house all the time and never left it.  

 

15. Grey gave two descriptions of his return: “Mi run go over 

de yard an tell Bigga and Betty” and “Mi run go over Bigga 

and tell Bigga”.  Later, after he had said that he slept at the 

Hartley’s house that night, he was asked whether he spoke 

with Bigga and his wife and he said that he had done so.  Mr. 

Hartley said that he went on to his verandah after hearing the 

gun shots, that Grey came into his yard, knocked on the door 

and told him something.   He was asked whether Grey also 

spoke to his wife, to which he replied: “Me he spoke to, he 

spoke to me”.  Mrs. Hartley does not mention any such 

conversation.  Taking her statement at its face value, it never 

took place.  

 

16. There are plainly some important gaps in Mrs. Hartley’s 

statement.  She does not mention Grey’s leaving to go to the 

deceased’s house minutes before the sound of the explosions.  

Nor does she mention his return and speaking to her husband, 
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and perhaps to her too, almost immediately afterwards.  On 

the other hand she does not say that these things could not 

have happened.  She was, after all, in the house with four 

children and two grandchildren.  Her attention may not have 

been directed to what Grey was doing.  The fact that she does 

not mention his return and his conversation with her husband 

is more surprising.  But she had told her husband, who said 

that he went onto the verandah when he heard the shots, to 

shut the door.  The conversation which was spoken to by both 

Grey and her husband, which her husband insisted was with 

him only, could have taken place outside on the verandah.  

These matters were not explored with Mrs. Hartley when her 

statement was taken.  They have not been explored with her at 

any time since then.  So there are gaps, but there are no 

unequivocal contradictions of Grey’s evidence.  

 

17. On the critical question whether Grey was with the 

deceased when he was shot, Grey’s evidence was supported by 

Mr. Hartley.  But there are important indications within 

Grey’s own evidence that he must have been there. First, he 

gave evidence that the deceased was shot twice and that he was 

lying on the ground when he was shot for the second time.  

Second, he said that the deceased had weed in his hand when 

he was shot. And third, he said that when he was shot the 

deceased fell from the verandah and dropped to the ground.  

Mr. Stevens QC for the respondent submitted that these 

details, all of which were mentioned in a statement that Grey 

gave to the police four days later and the first and third of 

which he mentioned when he gave evidence at the first trial, 

were things that he could not have known if he had not 

witnessed the shooting.  

 

18. The most significant of these is the first.  Dr Taylor said 

that on examining the body he found two gunshot wounds.  

One was to the left side of the chest.  The other was to the left 

jaw, with the exit wound at the left parietal zone – that is, 

towards the top of the skull.  The significance of these injuries 

was not explored in evidence, as the appellant’s counsel did not 

challenge Grey’s evidence that he was with the deceased when 

he was shot.  But they are consistent with Grey’s account of the 

sequence of events. Someone hearing two shots from the 

Hartleys’ house would not have been able to say whether or 

not they both hit their target.  Grey was clear on this point 

from the moment when he gave his first statement to the police.  

A chest wound was to be expected if someone was shot while 

standing up, but the upwards line of travel of the bullet that 
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entered the left jaw would have been difficult to achieve when 

he was in that position. It might be thought to be consistent 

with his being shot for the second time with his head back 

while lying down. The second and third points matched 

Detective Sergeant Hart’s evidence as to what he found when 

he went to the scene the next morning.  

 

19. Demonstration that a witness has special knowledge of the 

things he testifies to having witnessed is always a powerful 

reason for accepting his evidence as both credible and reliable. 

It has a special place in Scots law, which still requires that a 

confession by the accused is not sufficient for a conviction 

unless it is corroborated. That requirement will be satisfied if, 

for example, the accused tells the police where he had hidden 

the stolen goods or the murder weapon and, on being searched 

for, these things are found in the place that the accused himself 

identified: Manuel v HM Advocate 1958 JC 41, 47-48 per Lord 

Justice General Clyde.  The accuracy of the knowledge 

revealed by what he told the police shows that it was his own 

knowledge as the perpetrator: Wilson v HM Advocate 1987 JC 

50, 53, per Lord Justice General Emslie. The principle applies 

to a witness too.  It is enough that the witness had no reason to 

be aware of the details to which he speaks other than that he 

was an eyewitness to the incident.  The details that Grey 

mentioned in his evidence are of that character. Taken 

together with the evidence of Dr Taylor and Detective Sergeant 

Hart, they would have provided the jury with ample grounds 

for rejecting any suggestion that doubt was cast on the veracity 

of his account that he was present at the shooting by the gaps 

in Mrs. Hartley’s statement.  

 

20. Mr. Birnbaum QC for the appellant accepted that the 

relevant test was whether, after taking all the circumstances of 

the trial into account, there was a real possibility of a different 

outcome – that the jury might reasonably have come to a 

different conclusion as to whether the appellant was guilty of 

the murder: McInnes v HM Advocate [2010] UKSC 7, 2010 SC 

(UKSC) 28, para 24 per Lord Hope, para 35 per Lord Brown 

and para 41 per Lord Kerr.  As Lord Bingham of Cornhill said 

in R v Pendleton [2001] UKHL 66, [2001] 1 WLR 72, para 19, 

the question is what effect the evidence would have had on the 

minds of the jury.  The Board must ask itself whether Mrs. 

Hartley’s evidence, if given at the trial, might reasonably have 

affected the decision of the jury to convict.  The gaps in Mrs. 

Hartley’s evidence, which taken at their face value might 

suggest that Grey was not present at the shooting, must be 
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balanced against the weight that the elements of special 

knowledge give to Grey’s evidence that he was there, taken 

together with the support which his evidence received from 

Mr. Hartley. The Board finds that the balance lies so far in 

favour of accepting the veracity of Grey’s account that there is 

no reasonable possibility that the jury would have arrived at a 

different verdict.  This ground of appeal must be rejected”. 

[Emphasis added] 

    

45. Previously, in the case of Aritis v R; Flowers v R [2014] 1 BHS J. No. 119 this Court 

(differently constituted) considered the issue of the prosecution’s failure to disclose 

information to the defence. John JA, giving the judgment of the Court, noted as follows:  

“17 Counsel made two submissions, with respect to alleged 

irregularities in the course of the trial. Firstly, that there was a 

failure to disclose the results of the forensic examination and 

secondly, there was a failure by the Crown to obtain results on 

the items submitted to the Forensic laboratory. The thrust of 

the submissions was that when the appellant Flowers 

surrendered to the police he had injuries to his chest and when 

he took off his shirt blood was dripping to the floor. His 

clothing was taken from him to be submitted for analysis. Also 

taken for analysis were the clothes then worn by the deceased. 

Additionally, swabs were taken from the vehicle allegedly used 

by the assailants, and other items namely bullets, and 

cartridges. The Crown never provided the defence with the 

results of the various analyses, if in fact, the items were 

analyzed. 

 

18 At the trial, when questioned by counsel for Flowers with 

respect to the items the witness responded that he had 

submitted the items and he expected the analysis to be carried 

out. The witness also said "I submitted the stuff. It wasn't my 

responsibility to carry out the examination." 

 

Counsel further submitted that the Crown was duty bound to 

obtain the results of the forensic examination and disclose 

those results to the defence. 

 

19 Before examining the effect of the Crown's failure to 

disclose the results we must look at the legal position with 

respect to disclosure. In Ferguson v Attorney General (1999) 

57 WIR the Court of Appeal of Trinidad and Tobago 

considered the position. de la Bastide CJ (as he then was) in 

delivering the judgment of the Court said at pages 421-422:- 
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"Fairness therefore, which is said to be the key to the 

rules of disclosure, would seem to require that material 

which the prosecution is under a duty to disclose should 

be disclosed in indictable cases at or before the 

preliminary inquiry (providing of course that it is 

available to the prosecution at that time). Even if it 

means breaking new ground, I would hold that that 

represents the common law position. Breach of that 

duty, however, does not automatically entitle an accused 

person to a remedy, whether by way of having a 

conviction quashed or under s.14 of the Constitution. In 

order to justify the granting of such relief the person 

complaining must prove that he has suffered prejudice. 

This he may do either by showing that, but for the non-

disclosure, he would not have been committed at all or 

that he would have been committed for a bailable 

instead of a non-bailable offence, typically 

manslaughter instead of murder, or that the failure to 

disclose at that early stage impaired in some significant 

way his chances of an acquittal at a subsequent trial at 

which he was convicted." (emphasis added) 

 

The learned Chief Justice continued; 

 

"Applying these principles to the facts of the present 

case, it seems to me that the prosecution was in breach 

of its common law duty of disclosure in failing to 

disclose all four statements to the defence at the 

preliminary inquiry. For the reasons, however, which I 

have already fully explained I consider that if they had 

been disclosed at that time, such disclosure would not 

have affected the outcome of the inquiry. In other 

words, there was no real prospect that armed with those 

statements, the defence could have avoided the making 

of the committal order which the magistrate made, that 

is for trial on the charge of murder. Accordingly, I hold 

that the appellant suffered no prejudice in the instant 

case and is not entitled to any remedy." 

 

20 In the course of the judgment the learned Chief Justice 

referred to a passage from the judgment of Sopinka J in 

Stinchombe v R (1991) 35CR at 3371 a case from the Canadian 

jurisdiction where the accused rights to disclosure are 

interpreted liberally. The learned judge said:- 
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"What are the legal consequences flowing from the 

failure to disclose? In my opinion when a Court of 

Appeal is called upon to review a failure to disclose, it 

must consider whether such failure impaired the right 

to make full answer and defence. This in turn depends 

on the nature of the information withheld and whether 

it might have affected the outcome." 

 

21 The real question therefore is whether the failure of the 

respondent to obtain and disclose the results of the forensic 

examination may have impaired the right of the appellants to 

make a full answer in their defence, in other words, might it 

have affected the outcome of the case. There was blood on the 

t-shirt that Flowers was wearing. According to the testimony of 

Curry when the appellant was going behind the container 

there were no red marks but when he exited the container area 

the t-shirt had what resembled blood stains. Flowers' injuries 

according to the prosecution were more likely caused when he 

scaled the barbed wire fence and his skin was torn. Counsel 

has not persuaded us that the failure to get the results affected 

the appellants' defence in anyway. To simply say "that there 

may have been material which could have been very useful to 

this young man" is a far cry from saying that the appellants 

were prejudiced by the failure to produce the items." 

 

22 Additionally, all that was established at trial was that the 

items were submitted for analysis. Were they ever retrieved 

from the laboratory? If, so why were they not produced? 

Those areas were not explored at the trial. The submission by 

counsel that the failure of the police to examine the fence may 

have resulted in a miscarriage of justice is in my view without 

substance. It may very well have turned out upon analysis that 

it was the blood of the appellant Flowers or there may have 

been cogent reasons for the non-production. No one else scaled 

the fence and received injuries similar to the appellant 

Flowers. 

 

23 In Ferguson's case de la Bastide took the opportunity to 

remind defence counsel of their obligation in criminal cases to 

the court on the one hand and to the client on the other when 

he referred to another dictum of Sopinka J in Stincombe supra 

where he said: 

 

"Counsel for the accused must bring to the attention of 

the trial judge at the earliest opportunity any failure of 

the Crown to comply with its duty to disclose of which 
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Counsel became aware. Observance of this rule will 

enable the judge to remedy any prejudice to the accused 

if possible and then avoid a new trial. Failure to do so 

by Counsel for the defence will be an important factor 

in determining on appeal whether a new trial should be 

ordered." 

 

In all the circumstance this ground of appeal fails.” 

 

46. In the present case it is clear that at the earliest possible opportunity the appellants sought the 

assistance of the court in obtaining confirmation from the Complaints and Corruption Unit. 

In my view the information sought would have been useful to the appellants during the Voir 

Dire as they sought to challenge the voluntariness of the confessions. The issue on the Voire 

Dire clearly turned on the credibility of the police who said that the confessions were 

obtained without oppression. In these circumstances, the allegation of the hostile witnesses 

being beaten while at the Police Station was relevant to assessing that credibility. Especially 

since the allegation was that they were beaten to give false evidence against the appellants. 

This was consistent with the appellants’ allegations of being beaten to make confessions. The 

information which appeared to be from the Corruption Unit supported the witnesses’ 

evidence that they made a complaint. 

 

47. In my view the trial judge could have done more to assist the appellants in investigating the 

assertion that complaints were made to the Complaints and Corruption Unit. This was more 

than a collateral issue but one which was central to the appellants’ case. Further, even though 

the opportunity was missed during the Voir Dire there was an opportunity to assist when the 

document was produced in court after the Voir Dire. In my view Officer Demeritte should 

have been called by the prosecutor to speak to the issue. The Crown failed to do so and there 

was no reference to this fact by the learned judge in his direction to the jury. 

 

48. It may be that if this issue had been addressed by the learned judge in his summation some of 

the prejudice may have been alleviated.  In directing the jury with regard to the confessions 

he did not refer to the document or connect the assertions by the hostile witnesses to the 

confession issue. The only reference to the issue was in the following terms at pages 1423 – 

1424 of the transcripts: 

“The defence want me to point out that they say that there’s 

this common theme, that these civilian witnesses, just about 

every civilian witness except Dakota Rolle, Marissa Bullard-

Penn and the mother of the deceased, that all of the other 

civilian witnesses, and obviously the doctor, were beaten to 

implicate the defendants, but that these witnesses came into 

court and in fact spoke the truth, the truth being that they 

didn’t know anything about what happened and that anything 
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attributed to them by the police was false and was as a result of 

beatings. That is what the defence say relative to the evidence 

of these civilian witnesses Moxey, Clarke Ferguson and Trevor 

Armbrister”. [Emphasis added] 

 

49. In my view this was not an adequate representation of the appellants’ case. The issue was 

whether the confessions alleged to have been made by the appellants were voluntary. The 

learned judge, in my view, ought to have drawn to the jury’s attention the specifics of the 

evidence on which there was dispute such as whether a complaint was made to the 

Complaints Unit of the Police Force. The jury’s attention should have been drawn to the fact 

the Crown produced no witnesses to dispute this aspect of the evidence given. This evidence 

was material to the question of whether the statements given by the appellants were 

voluntary. In the absence of these alleged confessions the appellants could not be convicted 

as there was no other evidence sufficient to ground a conviction. It follows that this was not a 

mere collateral issue (as the judge erroneously thought) but was central to the question which 

the jury had to resolve.   

 

50. In the case of R v Amado-Taylor [2000] 2 Cr App R 189. Lord Justice Henry observed that: 

“First, counsels' closing speeches are no substitute for a 

judicial and impartial review of the facts from the trial judge 

who is responsible for ensuring that the defendant has a fair 

trial. And the first step to such a trial is for the judge to focus 

the jury's attention on the issues he identifies. That 

responsibility should not be delegated (or more accurately 

here, abandoned) to counsel… Second, the fact that members 

of the jury were taking notes does not relieve the judge of this 

responsibility. Evidence is not given sequentially - it comes out 

witness by witness and needs to be marshalled and arranged 

issue by issue. This is the judge's responsibility - it involves 

work out of court, which he cannot simply pass on to the 

jurors”. 

 

51. It is trite that a trial judge has a responsibility to give a full and proper direction on any 

defence relied on by the accused. The fact that the defence may be weak is no bar to the 

directions being given. This point was forcefully made in R v. Marr (1990) 90 Cr. App. R. 

154 at p.156 (CA) where Lord Lane CJ said:  

“It is . . . an inherent principle of our system of trial that 

however distasteful the offence, however repulsive the 

defendant, however laughable his defence, he is nevertheless 

entitled to have his case fairly presented to the jury both by 

counsel and by the judge…” 
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52. In the decision of the Court of Appeal in R v Reid (1999) Times, 17 August Bedlam LJ 

while discussing the judge’s summation of the appellant’s case observed as follows: 

“The case against this appellant was strong. His defence 

correspondingly weak. But it is just in these circumstances that 

a judge has to be scrupulous to ensure that the accused's 

defence is presented to the jury in an even handed and 

impartial manner. Justice is not served by a one-sided account 

given to the jury shortly before they retire to consider their 

verdict. It is best served by a constant striving to give the 

accused what is his absolute right, that is a fair trial by an 

impartial tribunal, guided and directed by an impartial judge”. 

 

53. In R v Apostilides (1984) 154 CLR 563; [1984] HCA 38, the High Court of Australia at 

paragraph 13 of their judgment outlined six key principles in relation to the prosecution duty 

to call witnesses: 

“(1) The Crown Prosecutor alone bears the responsibility of 

deciding whether a person will be called as a witness for the 

Crown. 

 

(2) The trial judge may but is not obliged to question the 

prosecutor in order to discover the reasons which lead the 

prosecutor to decline to call a particular person. He is not 

called upon to adjudicate the sufficiency of those reasons. 

 

(3) Whilst at the close of the Crown case the trial judge may 

properly invite the prosecutor to reconsider such a decision 

and to have regard to the implications as then appear to the 

judge at that stage of the proceedings, he cannot direct the 

prosecutor to call a particular witness. 

 

(4) When charging the jury, the trial judge may make such 

comment as he then thinks to be appropriate with respect to 

the effect which the failure of the prosecutor to call a 

particular person as a witness would appear to have had on the 

course of the trial. No doubt that comment, if any, will be 

affected by such information as to the prosecutor's reasons for 

his decision as the prosecutor thinks it proper to divulge. 

 

(5) Save in the most exceptional circumstances, the trial judge 

should not himself call a person to give evidence. 

 

(6) A decision of the prosecutor not to call a particular person 

as a witness will only constitute a ground for setting aside a 

conviction if, when viewed against the conduct of the trial 
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taken as a whole, it is seen to give rise to a miscarriage of 

justice”. [Emphasis added] 

 

54. I am not persuaded that the balance lay so far in favour of accepting the police’s account as 

being true that there was no reasonable possibility that the jury would have arrived at a 

different verdict. There is, in my view, a real possibility that if Superintendent Demeritte had 

been called to testify, her evidence, if given at the trial, might reasonably have affected the 

decision of the jury to convict.  There is also the real possibility that if the issue of the reports 

to the Complaints Unit had been properly addressed during the Voir Dire the confessions 

may not have been admitted into evidence. That would have ineluctably led to the case 

against the appellants being dismissed. 

 

55. I am aware of and remind myself of the danger engaging in speculation as to what a 

particular witness would say if called to testify. However, to my mind the present case 

highlights an issue of fairness. Fairness dictated that the appellants be given the opportunity 

to pursue the evidence relative to the complaints allegedly made to the Complaints Unit. It is 

clear that Demeritte’s evidence would have been either to confirm or deny the authenticity of 

the document purported to have been made by her. As this was a case that turned on the 

credibility of the police versus that of the appellants Demeritte’s evidence was crucial to the 

determination of the case. 

 

56. I have also found the case of R v Livingstone [2013] NICA 33 decided by the Court of 

Appeal in Northern Ireland to be very helpful. In that case the evidence as extracted from the 

judgment of Morgan LCJ indicated that: 

 

“[2] The Appellant was convicted at Belfast City Commission 

on 18 May 1977 of the murder of Samuel Llewellyn on 15 

August 1975. The deceased was an employee of the Belfast City 

Council Cleansing Department and was delivering hardboard 

to the Falls Road area in the aftermath of a bomb. He was 

abducted and taken to a house in Leeson Street where he was 

shot a number of times in his head and body. His body was 

wrapped in a sheet and put on the back of a van which was 

then set alight. 

 

… 

 

[4] The only evidence against the Appellant at his trial was that 

of the three [Royal Ulster Constabulary] (RUC) officers who 

had interviewed him in December 1975 alleging that he had 

confessed to the murder.  
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[3] … Detective Chief Inspector McBrien, Detective Inspector 

Rawson and Detective Sgt McVicker of the [RUC] interviewed 

him at Dundalk Garda Station about the murder.  

 

… 

 

[5] [Livingstone] disputed this account. He said that on the day 

in question he was attending Dundalk District Court. During 

the lunch interval he was brought to Dundalk Garda Station 

where the custody sergeant showed him into an office upstairs 

and closed the door. He said that the three RUC officers were 

there and he told them that he did not want to talk to them. He 

tried to leave but the door would not open. He believed that the 

custody sergeant was pulling the handle on the other side of the 

door to stop him from opening it. He said that one of the 

officers showed him a photograph and the Appellant told them 

that he did not recognise the man in the photograph. He stated 

that the interview lasted only a few minutes whereas the RUC 

officers said that it had lasted for 30 minutes. 

 

… 

 

[7] …[Livingstone was convicted] of murder and possession of 

a firearm with intent to endanger life and the conviction was 

upheld on appeal.  

 

[1] [However, there was a further] appeal by way of reference 

from the Criminal Cases Review Commission (“CCRC”) 

pursuant to the powers contained in Part II of the Criminal 

Appeal Act 1995.” 

 

57.  Morgan LCJ in his judgment sets out the details of that investigation and the findings as 

follows: 

“8. The CCRC examined the file in relation to the prosecution 

of Owen Farrell for the offence of acting with intent to impede 

the prosecution of the Appellant for the murder of the 

deceased. Farrell was arrested on 4 September 1975 and 

interviewed by a team of detectives including DCI McBrien, DI 

Rawson and DS McVicker. On 6 September 1975 police 

searched the premises of his brother Henry and recovered 
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ammunition from the roof space. Farrell admitted having put 

the ammunition in the roof space and admitted to being a 

member of the IRA. 

 

9. Farrell was examined by Dr Irwin after he was charged at 1 

pm on 7 September. Although there was some confusion about 

this on the papers it seems likely that the examination took 

place between 1.40 pm and 2.10 pm later that afternoon. He 

complained that he had been mistreated and assaulted by 

police. He claimed that on the night of 5 September 1975 he 

was put against a wall and hit across the stomach with an open 

hand, had chest and head hairs pulled and was hooded and 

spun round and hit across his feet for about 45 min. He said 

that during the morning of 6 September he was slapped on the 

face and stomach for 30 minutes. He stated that on the night of 

6 September he was stripped, had cold water thrown over him 

and was hit with open hands. He also alleged that he had two 

hoods and a plastic bag put over his head as result of which he 

passed out on a number of occasions. He was also grabbed by 

the throat causing him to pass out. He said that he was 

stripped again and a revolver with one round in the chamber 

held to his chin and ear, that he was pulled along a corridor 

and put in a tank of cold water, had his head pushed into the 

water, was hit on the body and had his arms twisted. 

 

10.  Farrell claimed that as a result of this treatment he agreed 

to sign a statement which was put in front of him at about 

midday on 7 September. In the statement, which he maintained 

was neither true nor voluntary, Farrell stated that he was told 

on the day of the murder that he was wanted by the Appellant 

at a house in Leeson Street, Belfast. He went there and saw the 

appellant and another man carry the body of the deceased 

down the stairs. Farrell said that he kept watch for a van and 

then kept the door open so that the Appellant and the other 

man could place the body in the back of the van. It was alleged 

that the appellant then admitted to Farrell that he had shot the 

deceased. This formed the basis for the charge that Farrell 

acted with intent to impede the prosecution of the Appellant. 

 

11.  Dr Irwin recorded the following injuries to Farrell: 

 

(i)  A faint scratch mark 2 ½” long on the right renal 

area; 

(ii)  Two bruises 2” in diameter on the left scapular 

region; 

(iii)  A small bruise in the right axilla; 
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(iv)  A linear scratch mark 3 “long on the left arm; 

(v)  A bruise on the right deltoid; 

(vi)  A faint bruise on the left deltoid; 

(vii)  A 1” bruise above the left elbow; 

(viii)  A bruise on the right knee 1 ½” below the patella. 

 

In Dr Irwin's opinion those injuries occurred within 48 hours 

of the examination and he considered it possible but highly 

unlikely that the bruises and scratches could have been self-

inflicted. 

 

12.  Farrell had been interviewed by a team of detectives 

between 8:05 PM on 4 September and 1 PM on 7 September 

1975. The only detectives to interview him on the evening of 5 

September 1975 were DI Rawson and DS McVicker between 

8:10 PM and 9:35 PM and DCI McBrien and another officer 

between 9:35 PM and 11:25 PM. That was the first period 

when Farrell claimed he was mistreated and fell within the 48 

hour window for the infliction of injuries suggested by Dr 

Irwin. DS McVicker and another officer had interviewed him 

between 3:30 AM and 4:40 AM on 7 September 1975. 

 

13.  On 30 November 1976 Farrell pleaded guilty to offences 

under the Firearms Act (Northern Ireland) 1969. Senior 

Counsel for the prosecution entered a Nolle Prosequi in 

relation to the count charging him with acting with intent to 

impede the prosecution of the Appellant. Prior to this there 

were several consultations with both the interviewing officers 

and the doctor which did not disclose any explanation for the 

injuries to Farrell other than the conclusion that he had been 

assaulted whilst in police custody. In those circumstances it 

was concluded that the prosecution could not sustain the 

voluntary nature of his statement of admission. 

 

14.  Mr. Farrell had lodged a complaint in relation to his 

treatment while in custody but the complaint was withdrawn 

when the Nolle Prosequi was entered. As a result no 

investigation of the complaint took place. The papers do not 

indicate that there was any disclosure to the appellant's legal 

team of Farrell's complaint or the reasons for entering the 

Nolle Prosequi in his case. 

 

15.  The second matter investigated by the CCRC related to the 

quashing on appeal of the convictions of a Mr. Bradley who 

was convicted on 16 November 1977 of assault occasioning 

actual bodily harm against four officers including DS 
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McVicker and of common assault against DI Rawson. The 

offences were alleged to have taken place on 2 June 1976 at 

Springfield Road police station where Bradley was in custody 

in relation to the murder of a police officer earlier that day. 

The police stated that while in an interview office he became 

violent, assaulted officers and had to be restrained. 

 

16.  Although Bradley complained that he had been assaulted 

by at least seven policemen the police records suggest that 

there were initially four officers in the interview with him 

including DI Rawson and DS McVicker and that DCI McBrien 

who had been next door came in as a result of the commotion. 

A report by Dr Irwin identified 17 areas of bruising over 

Bradley's body the appearance of which suggested that they 

had been sustained during the period in police custody. Dr 

Irwin concluded that these showed evidence of the receipt of a 

number of blows to his body which it would have been 

difficult, in the main, to have self-inflicted. 

 

17.  Bradley appealed his conviction on the basis that none of 

the police officers involved gave any explanation as to how 

these injuries had been sustained. The Court of Appeal allowed 

the appeal observing that it found that the police evidence 

could not have been the entire truth of the incident. The 

evidence at trial from the doctor was that if Bradley had 

turned up at casualty with these injuries in the absence of a 

history the conclusion would have been that he had received a 

severe beating. 

 

18.  The CCRC concluded that the evidence relating to 

Farrell's case should have been disclosed to the Appellant's 

defence lawyers. To a lesser extent there was new evidence 

relating to Bradley's case which post-dated the appellant's 

case. The CCRC considered that if the trial judge had been 

aware of the evidence he might reasonably have altered his 

assessment of the credibility of the RUC officers' disputed 

evidence that the Appellant had admitted the murder to them 

during interview at Dundalk Garda Station on 10 December 

1975”. [Emphasis added] 

 

58. Morgan LCJ after setting out the above facts set out the law relative to disclosure at common 

law as follows: 

“19. The obligation on the prosecution to make pre-trial 

disclosure is now the subject of a careful statutory regime. No 

such regime was in place, however, at the time of this trial or 
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the subsequent appeal. The obligation to make pre-trial 

disclosure at common law was considered by the Court of 

Appeal in R v Foxford [1974] NI 181. That was a case dealing 

with the production of previous statements made by Crown 

witnesses. The court considered that if the facts relating to the 

making of the statements were unusual that would justify the 

trial judge in directing the prosecution to furnish the 

statements to the defence although it remained a matter of 

discretion for him and the Court of Appeal would rarely 

interfere. Otherwise the trial judge had to rely on the Crown's 

discretion and propriety. 

 

20.  Pre-trial disclosure obligations at common law developed 

further culminating in a number of cases in England during 

the early 1990s. Those cases established that in order to secure 

a fair trial pre-trial disclosure should be made of material that 

was relevant. In R v Keane [1994] 1 WLR 746 Lord Taylor 

considered that this included any material which could be seen 

on a sensible appraisal by the prosecution: 

 

(1)  to be relevant or possibly relevant to an issue in the 

case; 

 

(2)  to raise or possibly raise a new issue whose existence 

is not apparent from the evidence the prosecution 

proposes to use; or 

 

(3)  to hold out a real as opposed fanciful prospect of 

providing a lead on evidence which goes to (1) or (2). 

 

21.  Although it appears that the practice in relation to pre-

trial disclosure at common law at the time of the hearing of this 

trial and appeal was materially different from that which was 

required by Keane we consider that we should apply the Keane 

standard. We have previously approved in R v Brown and 

others [2012] NICA 14 a passage from Lord Bingham's 

judgment in R v King [2000] 2 Cr App R 391 where he said: 

 

“In looking at the safety of the conviction it is relevant 

to consider whether and to what extent a suspect may 

have been denied rights which he should have enjoyed 

under the rules in force at the time and whether and to 

what extent he may have lacked protections which it 

was later thought right that he should enjoy.” 

 

We have applied that principle in this case. 
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59. In applying those legal principles to the facts of the case Morgan LCJ continued as follows: 

“22. The sole issue at the trial was the truthfulness or otherwise 

of the police witnesses. It was the essence of the defence case 

that these three witnesses unlawfully had concocted amongst 

them an account of the interview which was then untruthfully 

supported by their evidence in order to obtain the Appellant's 

conviction. The circumstances relating to the entry of the Nolle 

Prosequi in relation to Farrell now raise an issue as to whether 

the police interviewers had participated in acts of violence in 

order to secure from Farrell a statement in writing which 

would implicate the Appellant in the murder. 

 

23.  All three officers concerned in the Appellant's case had 

interviewed Farrell during the evening of 5 September 1975. 

Farrell claimed that this was the beginning of the ill-treatment 

designed to get him to sign the statement incriminating the 

Appellant. That alleged ill-treatment occurred within 48 hours 

of the medical examination which recorded the injuries to 

Farrell. 

 

24. We consider that this material was concerned with the issue 

of whether there was bias on the part of the three police 

interviewers in the Appellant's case as a result of which they 

were prepared to implicate the Appellant and secure his 

conviction by unlawful means if necessary. We are satisfied 

that it would have provided a real prospect of providing a lead 

on evidence which would have been material to the issue of 

bias which was relevant in the case. Applying the Keane test 

the material should, therefore, have been disclosed. 

 

25.  Mr. O'Donoghue correctly invited us to consider the use 

which could have been made at the trial of the Farrell material 

if it had been disclosed. None of the allegations by Farrell had 

been tested and none of the police officers who interviewed the 

appellant was specifically identified by him. His claim in 

relation to the night of 5 September did, however, raise 

allegations which appeared to be directed at the three 

interviewers. There was medical evidence which supported the 

allegation that he had been injured at some stage. The 

interviewing police officers were unable to explain those 

injuries. Farrell's case was that the attacks upon him were 

designed to force him to sign a statement implicating the 

Appellant in the murder. 

 

26.  Where it is contended that facts show that a witness is 

biased in relation to a party such facts may be independently 
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proved as well as being the subject of cross-examination. Bias 

is an exception to the rule against collateral attack on credit 

(see AG v Hitchcock (1847) 1 EXCh 91). It would, therefore, 

have been open to the Appellant's lawyers to call Farrell in 

support of the bias case, to call the doctor who examined him 

and to prove the interview roster. In light of the entry of the 

Nolle Prosequi it is difficult to know how the Crown would 

have responded to this case being made. They would have had 

to call the interviewers to prove the alleged oral confession and 

the interviewers would then have been subject to cross-

examination on the Farrell allegations. The Nolle Prosequi 

suggests that the prosecution would have had to consider 

whether it should concede some infirmity on the part of the 

police witnesses on those allegations. If so that plainly could 

have affected the assessment of their credibility. 

 

27.  The second issue concerns the Bradley material. It is 

unnecessary to review the evidence in any detail. The 

important point is that the Court of Appeal concluded that the 

police evidence about the alleged fracas could not have been 

the entire truth. Two of the interviewers under scrutiny were 

among the four policemen in the interview room when the 

event started and the third interviewer came in later. The 

finding of the Court of Appeal is clear evidence that the 

officers in the room had not truthfully stated all of what had 

occurred. 

 

28.  It may be said that the circumstances of the discreditable 

act in Bradley's case were different from those alleged in the 

Appellant's case but a similar submission was rejected in R v 

Malik [2000] 2 Cr App 8 where Lord Bingham said: 

 

“If there is clear evidence that a police officer, whose 

credit and credibility are significant in the case before 

the jury, has been guilty of serious malpractice on an 

earlier occasion, that necessarily damages his credibility 

when it falls to be judged on the second occasion, even 

though the malpractice alleged on the second occasion is 

of a different kind.” 

 

We consider, therefore, that the police officers could have been 

cross-examined on the basis of the finding of the Court of 

Appeal and the finding of that court could have been 

introduced in evidence in the Appellant's case if it had been 

available. 
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Conclusion 

 

29.  In light of our analysis of the material for which the 

Appellant has made an application to adduce fresh evidence 

pursuant to section 25(1) of the Criminal Appeal (Northern 

Ireland) Act 1980 we consider that the material in relation to 

Farrell and Bradley should be introduced for the purpose of 

developing the points made in argument above. Thus we 

accede to his application. We have concluded that the Farrell 

material, which has never been tested, would have opened a 

line of enquiry which might have affected the credibility of the 

police witnesses. Because of the non-disclosure the Appellant 

lost the opportunity to pursue that line of argument. We have 

also concluded that the Bradley material raised evidence of 

wrongdoing in relation to the giving of evidence in that case by 

some at least of the police interviewers which may have 

influenced the assessment of the credibility of those witnesses 

by the learned trial judge in the Appellant's case. 

 

30.  The principles which we should apply have been helpfully 

set out in R v Pollock [2004] NICA 34. 

 

“1. The Court of Appeal should concentrate on the 

single and simple question ‘does it think that the verdict 

is unsafe’. 

 

2.  This exercise does not involve trying the case again. 

Rather it requires the court, where conviction has 

followed trial and no fresh evidence has been 

introduced on the appeal, to examine the evidence given 

at trial and to gauge the safety of the verdict against 

that background. 

 

3.  The court should eschew speculation as to what may 

have influenced the jury to its verdict. 

 

4. The Court of Appeal must be persuaded that the 

verdict is unsafe but if, having considered the evidence, 

the court has a significant sense of unease about the 

correctness of the verdict based on a reasoned analysis 

of the evidence, it should allow the appeal.” 

 

For the reasons set out we have a significant sense of unease 

about the correctness of this verdict and accordingly allow the 

appeal”. [Emphasis added] 
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60. In assessing the appellants’ case as a whole I am left with the unshakeable feeling that the 

appellants’ convictions are unsafe. The respondent failed in its duty to properly put before 

the court all the possible evidence to assist the court in making a determination as to the 

validity of the confessions statement. The uncertainty with respect to the document produced 

to the court but not exhibited is a troubling point for me. If Officer Demeritte had been called 

and denied the authenticity of the document that would be different. There remains the 

possibility that it was a genuine document and there is no explanation as to why she was not 

consulted or even called to give evidence before the court. What is of more concern is that 

this aspect of the case was not brought to the attention of the jury by the judge in his 

summation. This was a crucial aspect of the appellants’ defence. 

 

61. In my view the proper resolution is to allow the appeals in this matter on the basis that the 

convictions are unsafe. This is not a proper case for the application of the proviso as I cannot 

say that the evidence was such that a verdict of guilt was inevitable. In any event the 

principle as I understand it is that an accused is entitled to have any possible defence which 

arises on the evidence whether on the prosecution or defence case put to the jury by the trial 

judge.  A failure to do so will result in the accused not having a fair trial. In such a case the 

issue of the proviso does not arise as a conviction where there has not been a fair trial can 

never be safe. See the case of R v Badjan (1966) 50 Cr App R 141, Edmund Davies J 

observed as follows: 

“Mr. Webster, who appears here for the Crown, confesses to 

the difficulty of maintaining that no reference to the plea of 

self-defence was in the circumstances called for, but 

nevertheless invites this court to say that, having regard to all 

the evidence and the nature of the statement made by the 

appellant, this is a proper case in which to apply the proviso to 

section 4 (1) of the Criminal Appeal Act 1907. This court is 

unable to accede to that invitation. Where a cardinal line of 

defence is placed before the jury and that finds no reflection at 

any stage in the summing-up, it is in general impossible, in the 

view of this court, to say that the proviso can properly be 

applied so as to say that the conviction is secure in those 

circumstances. Whether that be right as a general proposition 

or not, certainly, in the circumstances of this case, the court 

finds itself quite incapable of saying that this conviction ought 

to stand notwithstanding the misdirection by omission already 

mentioned. It has, accordingly, no alternative but to allow this 

appeal against conviction. The conviction is now quashed and 

the appellant discharged”. 

 

62. In the case of Frank Sookram v The State (1971) 18 WIR 195 Crane JA stated as follows at 

page 211: 
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“…I have always thought that the proviso is never meant to be 

applied to a case where, as here, a man's defence has not been 

adequately put or at all left to the jury, or where, as sometimes 

happens, there has been no direction on, or a misdirection on 

the burden of proof. In the latter case, so far as I am aware 

from the majority of decided cases, the invariable practice is to 

allow the appeal and discharge the prisoner, though I have 

seen cases where a retrial has been ordered. In the former, 

since there has never been really a trial, the logical course is to 

remit the case to the High Court with directions for a new 

trial.” True, in Samaroo's case (Samaroo and Ezaz v The 

Queen (1953), LRBG 150) the appellants were discharged and 

the proviso not applied, but today, an accused will not be 

entitled to be discharged solely for the reason that his defence 

has not been properly put before the jury. Today, we have the 

power to order a retrial, which the now defunct Court of 

Criminal Appeal under the Criminal Appeal Ordinance, Cap 8 

[G], under which Samaroo's appeal was heard, did not have”. 

63. For the reasons set out above I would allow the appeals, quash the convictions and sentences 

in the court below and remit the matter for trial before another judge of the Supreme Court. 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

64. I agree.  

__________________________________________ 

The Honourable Mr. Justice Jones, JA 


