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Criminal appeal – Application for an extension of time – Jurisdiction of a magistrate to hear 

part-heard cases – Transfer of cases to other magistrate’s – Abuse of process - Sections 50, 59, 

195 and 198 of the Criminal Procedure Code – Sections 3, 9, 22 and 29 of the Magistrate’s Act  

The intended respondent Dahene Nonord (Dahene) was arraigned before Magistrate Archer-

Minns (as she then was) in court number 10 for a number of offences, inclusive of threats of 

death, while the intended respondent Geno Nonord (Geno) was arraigned before Magistrate 

Vogt-Evans in court number 6 for a single offence. Geno’s case was moved to court number 10 

and heard together with Dahene’s. There were a number adjournments but no evidence was 

taken and Magistrate Archer-Minns demitted office without hearing the cases. Thereafter the 

intended respondents appeared before Magistrate Delancey (as she then was) in court number 10 

where they were re-arraigned and pleaded not guilty to the charges. The prosecution presented its 

case and at its close counsel for the intended respondents indicated his intention to make a No 

Case Submission. The submission was never made and Magistrate Delancey demitted office 

without completing the trial. When the intended respondents appeared in court number 10 on the 

adjourned date they were directed to Magistrate Forbes in court number 8 where they were 

informed that Magistrate Delancey had demitted office and their matter would be restarted; the 

matter was adjourned for the intended respondents to appear before Magistrate Weech-Gomez in 
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magistrate’s court number 7. On the adjourned date Magistrate Weech-Gomez instructed the 

intended respondents to appear before magistrate’s court number 10 for trial. By that adjourned 

date Magistrate Armbrister presided in court number 10. Before the trial commenced counsel for 

the intended respondents raised the issue of jurisdiction; in essence he submitted that the 

prosecution, having previously closed their case before Magistrate Delancey, Magistrate 

Armbrister could not now hear the case which was part heard. The prosecution submitted that 

Magistrate Armbrister could re-arraign the intended respondents and hear the case afresh. 

Magistrate Armbrister discharged the intended respondents of all charges pursuant to section 

59(2) of the Criminal Procedure Code. The intended appellant, unhappy with Magistrate 

Armbrister’s decision, sought to extend the time within which to appeal that decision.  

Held: application to extend time refused. 

The factors to be considered on an application for an extension of time are well known: the 

length of the delay, the reasons for the delay, prejudice to the respondent and the prospects of the 

success of the appeal. The length of the delay in this case is 437 days which is inordinate and 

inexplicable and the appeal had absolutely no prospects of success.   

Where a magistrate demits office leaving a matter part heard a new complaint would have to be 

laid if the prosecution wished to continue its case against the accused. In such a case the laying 

of a new complaint would only be competent for charges which did not fall afoul of the six-

month limitation period. There is no such limitation relative to indictable offences. Therefore, in 

the present case Magistrate Armbrister was correct to determine that he had no jurisdiction to 

hear the case.  

Following Magistrate Armbrister’s determination that he lacked the jurisdiction to try the 

intended respondents the prosecutor attempted to reinstitute the threats of death charges against 

Dahene, as that offence was not subject to the six-month limitation period, using the same charge 

sheet that the intended respondents had been discharged on. The prosecution desired to continue 

with the prosecution of the intended respondents on what they incorrectly considered to be an 

extant complaint. This effort by the prosecution could have been regarded by Magistrate 

Armbrister as an attempt to abuse the court’s process.  

Attorney General v Omar Chisholm MCCrApp. No. 303 of 2014 applied 

Attorney General of the Commonwealth of the Bahamas v. Villacba [1996] BHS J. No. 43 

applied  

Charles McDonald v. R Criminal Appeal No. 58 of 2000 (unreported) considered 

Frazier v. The Attorney-General and another [2010] 3 BHS J No. 12 mentioned 

R. v. Derby Crown Court, ex parte Brooks (1985) 80 CAR 162 considered  
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REASONS FOR DECISION 

 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 17 July 2019 we heard the intended appellant’s application to extend the time within 

which to serve its Notice of Appeal against the 23 March 2018 decision of Stipendiary and 

Circuit Magistrate Ambrose Armbrister (“the Magistrate”) whereby he discharged the 

intended respondents on the multiple charges they faced.  

2. Having listened to the submissions of counsel we were satisfied that the application to extend 

the time within which to serve the Notice of Appeal should be refused. We provided brief 

reasons for our decision to refuse the application but we promised to render fuller reasons in 

due course; and this we now do.  

History 

3. The intended respondents were arraigned in different Magistrates’ Courts on different days as 

follows:  

1. 20 May 2015 for Dahene in Magistrate’s Court No. 10 before 

S&C Magistrate Guillamena Archer-Minns (as she then was) 

on the following counts:  

 a) 1 count of Disorderly Behavior contrary to s.206 (1) 

 of the Penal Code;  

 b) 1 count of Obscene Language contrary to s.208 (2) of 

 the Penal Code;  

 c) 1 count of Resisting Arrest contrary to s.247 of the 

 Penal Code;  

 d) 1 count of Assaulting a Police Officer contrary to 

 s.247 of the Penal Code;  

 e) 4 counts of Threats of Death contrary to s.418 of the 

 Penal Code;  

 f) 1 count of Obstruction contrary to s. 247 of the Penal 

 Code; and  
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 g) 1 count of Disorderly Behavior in a Police Station 

 contrary to s.206(2) of the Penal Code;  and 

2. 22 May 2015 for Geno in Magistrate’s Court No. 6 before 

S&C Magistrate Carolyn Vogt-Evans on the following count: 

    a) Disorderly behavior contrary to s. 206(1) of the Penal Code.  

4. It appears that Geno’s case was moved to S&C Magistrate Archer-Minns in Magistrate’s 

Court number 10 somehow and it was combined and heard together with Dahene’s case. 

There were a number of adjournments in the cases. On each occasion the witnesses were 

present however, no evidence was taken due to requests for adjournments made by the 

intended respondents’ attorney that were acceded to by the court. 

5. On 3 October 2016, the cases were called before S&C Magistrate Archer-Minns in court 

number 10 but the intended respondents failed to appear and warrants of arrest were issued 

for them. They appeared later and the warrants were cancelled. Magistrate Archer-Minns 

demitted office without hearing the cases. 

6. On 12 December 2016, the intended respondents appeared before S&C Magistrate Constance 

Delancey (as she then was) in Magistrate’s Court number 10. They were re-arraigned and 

pleaded not guilty to the charges. The prosecution opened its case and prosecution witness 

Tony R. Sands gave his evidence in chief and was also cross examined by counsel for the 

intended respondents. This is confirmed by the transcript dated 12 December 2016. The case 

was then adjourned to 28 March 2017 for continuation. 

7. On the adjourned date the intended respondents appeared before S&C Magistrate Delancey 

and the trial continued. All of the prosecution witnesses gave their evidence and the 

prosecution closed their case. Counsel for the intended respondents indicated his intention to 

make a No Case to Answer submission.  

8. The trial was then adjourned to 20 June 2017 for the intended respondents to submit their No 

Case to Answer submission in writing before the adjourned date; and for Magistrate 

Delancey to rule. According to the intended respondents S&C Magistrate Delancey agreed to 

provide her hand written notes of the day’s hearing to assist with the drafting of the No Case 

to Answer submissions. Counsel made several requests to S&C Magistrate Delancey for her 

notes; but the notes were never sent. As a result, the intended respondents’ submissions were 

not submitted; and eventually S&C Magistrate Delancey demitted office without completing 

the trial. 

9. Again according to the intended respondents, on 20 June 2017, the parties attended at 

Magistrate’s Court number 10 thinking they were to appear before S&C Magistrate Delancey 

and with the intention to again request the notes from the previous hearing to complete their 
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submissions. It was only when they arrived at the court that they were directed to S&C 

Magistrate Andrew Forbes in Magistrate’s Court number 8, who informed them that S&C 

Magistrate Delancey had demitted office and that their matter would be restarted. However, 

the intended respondents were not re-arraigned by S&C Magistrate Forbes. The matter was 

then adjourned to 8 August 2017, before S&C Magistrate Janeen Weech-Gomez in 

Magistrate’s Court number 7. 

10. On 8 August 2017 the intended respondents appeared before S&C Magistrate Weech-Gomez 

for a fixture hearing. She instructed the intended respondents to return to Magistrate’s Court 

number 10 on 31 October 2017, for a trial. The Magistrate now presided in Magistrate’s 

Court number 10. 

11. On 31 October 2017 the intended respondents appeared before the Magistrate but the 

intended respondents’ attorney had written to the court requesting an adjournment and the 

Magistrate adjourned the matter to 9 January 2018. 

12. On the adjourned date the intended respondents appeared before the Magistrate for their trial. 

Their attorney raised an issue of the jurisdiction of the Magistrate to hear the case on the 

ground that the prosecution, having previously closed their case before S&C Magistrate 

Delancey, the Magistrate could not now hear the case which was part heard. The prosecution 

submitted that the Magistrate could re-arraign them and the case would then start afresh. The 

Magistrate adjourned the case to 23 March 2018, to render his ruling; and on that adjourned 

date, the Magistrate discharged the intended respondents of all charges pursuant to section 

59(2) of the Criminal Procedure Code (“the CPC”).  His reasons for doing so may be 

paraphrased and were twofold: 1) he had no jurisdiction to hear a magistrate’s part-heard 

complaint where the magistrate had demitted office; and 2) the prosecutor’s attempt to 

proceed on the indictable offences on the old charge sheet amounted to an abuse of the 

court’s processes. 

13. The intended appellant was unhappy with the Magistrate’s decision to discharge the intended 

respondents and, on the authority of section 231(1) of the CPC, filed a Notice of Appeal on 

31 May 2018 signaling the Crown’s intention to challenge the Magistrate’s decision. Section 

231(1) states: 

“231. (1) Save as hereinafter in this Code provided, any person 

who is  dissatisfied with any judgment, sentence or order of a 

magistrate’s court in any criminal cause or matter to which he 

is a party, may appeal against such judgment, sentence or 

order...” 

14. The enumerated grounds of appeal were as follows: 
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“1. The decision was unreasonable or could not be supported 

having regard to evidence; 

2. Under all the circumstances of the case, the decision is 

unsafe or unsatisfactory.” 

15. Section 235(2) of the CPC requires those who are dissatisfied with magistrates’ decisions to 

signal their intention to appeal such decisions within a specified time, i.e., within seven days 

of the date of the decision. Sub-section 2 provides: 

“235. (2) An appellant, within seven days after the day upon 

which the decision was given from which the appeal is made, 

shall serve a notice in writing, signed by the appellant or his 

counsel, on the other party and on the magistrate’s court of his 

intention to appeal and of the general grounds of his appeal:  

Provided that any person aggrieved by the decision of a 

magistrate’s court may upon notice to the other party apply to 

the court to which an appeal from such decision lies, for leave 

to extend the time within which such notice of appeal 

prescribed by this subsection may be served, and the court 

upon the hearing of such application may extend such time as 

it deems fit.” [Emphasis added] 

The Extension of Time Application 

16. As the Magistrate’s decision was given on 23 March 2018, the intended appellant was 

required to serve their written notice of intention to appeal by 30 March 2018. A Notice of 

Appeal was filed on 29 March 2018 according to the affidavit of Inspector Monique 

Turnquest sworn to on 11 June 2019. Inspector Turnquest averred that the intended 

respondents were served with the Notice on 31 May 2018. However, counsel for the intended 

respondents said that on 12 April 2018, they were served with the Notice of Intention to 

Appeal filed in the Magistrate’s Court on 29 March 2018. 

17. The intended appellant did not file a Notice of Appeal in this Court until 31 May 2018, at 

least two months out of time. However, as the proviso to section 235(2) of the CPC discloses, 

a dilatory party may apply to the court to which an appeal lies for leave to extend the time 

within which such Notice of Appeal may be served. 

18. Also, pursuant to section 17(2) of the Court of Appeal Act, the Court has the discretion to 

extend the time in which a Notice of Appeal is to be filed at any time. Section 17 provides as 

follows: 
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"17. (2) The time within which notice of appeal or of 

application for leave to appeal may be given, may be extended 

at any time by the Court.” 

19. The application to extend time (“EOT”) was made by summons filed on 11 June 2019.  The 

summons was supported by an affidavit sworn by Inspector Monique Turnquest, filed on the 

same day. Paragraphs 5 to 10 explain the length of the delay, the reason therefore, the lack of 

prejudice to the intended respondents and the prospects of success. The paragraphs disclose:  

“5. That the length of delay in filling this appeal was six (6) 

days as a Notice of Appeal against the Magistrate decision was 

filed by the Applicant on 29th March, 2018. Hence, there has 

been no inordinate delay on the part of the Applicant. 

6. That the reason for the delay was that the notice of the 

Magistrate decision was not brought to the Applicant’s 

attorney (Office of the Director of Public Prosecutions) 

attention by the police prosecutor until sometime after the 

Magistrate decision was passed. Once notified the Applicant 

acted swiftly. 

7. That the Learned Magistrate was notified and the record 

was prepared and forwarded to the Court of Appeal. That the 

Notice of Appeal filed on the 29
th

 March, 2018 was served on 

the Respondents. 

8. That the Learned Magistrate erred in law by stating that the 

time limit had expired, which did not arise in this case and that 

the Learned Magistrate erred in law by using the proviso 

under section 50 of the Criminal Procedure Code to discharge 

all of the charges in this matter. 

9. That the Applicant believes that they have a good and 

arguable case and that there is a reasonable prospect of success 

on appeal, as the Learned Magistrate was wrong in law in 

discharging the matter. 

10. That if leave is granted for an extension of time for the 

Applicant to file this  appeal, the Respondents would not be 

prejudiced as they were notified of the appeal on the 31st May, 

2018, when they were served with the Applicant’s Notice to 

appeal the Magistrate decision.” 
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20. The factors we are called upon to consider in an extension of time application are well-

known. They are: 1) the length of the delay, 2) the reason for the delay, 3) prejudice to the 

other party and 4) the prospects of success. These factors have been judicially considered by 

this Court many times before, e.g., Attorney General v. Omar Chisholm MCCrApp. No. 

303 of 2014.  

21. We noted that the length of delay in this case was not six days as the intended appellant 

suggested but rather the time between 30 March 2018 and 11 June 2019, a period of 437 

days. The requirement of notice being given to the other party may have been satisfied for 

the intended respondents when they were served on 31 May 2018, but as mentioned earlier, 

there was no indication whether the Magistrate’s Court was served with the intended 

appellant’s Notice of Appeal in accordance with section 235(2) of the CPC. 

22. Time continues to run until an application for leave to extend the time for appealing is made. 

The EOT application was not filed until 11 June 2019, 437 days out of time; and that is an 

inordinate period of time particularly when one is dealing with essentially summary matters 

which ought to proceed expeditiously to a conclusion. 

23. There was no explanation for this extraordinarily long period of delay. We found the delay in 

this case inordinate and inexplicable. We also considered the prospects of success of the 

appeal. 

The Prospects of Success 

24. We considered the intended appellant’s prospects of securing a successful appeal, addressing 

the issues raised. 

Jurisdiction to Hear Part Heard Cases / Transfer of Cases to Other Magistrates 

25. At paragraph 7 of his ruling the Magistrate held: 

“7) So what becomes of complaints listed in magisterial courts 

for which the hearing of evidence has begun but the sitting 

magistrate has demitted office prior to completing the trials. 

Such complaints are discontinued and delisted whenever 

premature departures occur and as a corollary, the accused 

persons are discharged. Further, such complaints may be 

preferred again but only if any applicable limitation period has 

not expired. Support for this conclusion is found in Villacba vs 

Attorney General of the Commonwealth of The Bahamas, 

[[1994] BHS J. No. 84 at paras 28 to 45] which is a case whose 

ratio I am compelled to follow. In that case the applicant was 

arraigned by a magistrate who had begun hearing the matter 
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but demitted office before completing it. Sometime later he 

returned to the magistracy and the respondent proposed to 

resume the trial before him from where it had been left. 

However, the applicant contended that when the magistrate 

demitted office he became functus officio and as a result his 

trial could not resume from where it had been left. Sawyer J, 

as she then was, agreed with him and her ruling on this point 

was considered by the Court of Appeal but left intact [Attorney 

General of the Commonwealth of the Bahamas vs Villacba, 

[1996] BHS J. No. 43 at paras. 17 to 18]. Given that my 

immediate predecessor had begun to hear evidence in this case 

but demitted office prior to completing it, unbeknownst to 

them, the Nonords were discharged on docket 1248 of 2015 the 

moment she became functus officio. Unfortunately, they were 

only made aware of this roughly 10 months after the fact.” 

[Emphasis added] 

26. He concluded at paragraph 9 that: 

“9) Technically the Nonords were not obligated to attend court 

in relation to  docket 1248 of 2015 with effect from 31st May, 

2017 but for practical reasons they have and now find 

themselves before me. Do I have jurisdiction to try them 

though? I think not for the simple reason that while the 

allegations may be prosecuted summarily, there is no valid 

complaint in regards to them to proceed to trial on.” 

[Emphasis added] 

27. The intended appellant relied on, inter alia, section 213 of the CPC, which provides as 

follows: 

“213. Except where a longer time is specially allowed by law, 

no offence which is triable summarily shall be triable by a 

magistrate’s court unless the charge or complaint relating to it 

is laid within six months from the time when the matter of such 

complaint or charge arose…” 

28. The intended appellant submitted, therefore, that the time period would only expire if the 

charges were not laid within six months from the date of the offence. The charges were laid 

before the court within a six-month period and thus the time ceased to run. Therefore, under 

section 213, the six-month limitation did not arise. The intended appellant submitted that the 
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Magistrate had jurisdiction under section 3(2)(d) of the Magistrates Act to hear and 

determine matters in accordance with the provisions of the CPC. 

29. Section 3(2)(d) of the Magistrates Act states: 

“3. (1) Each magistrate is a justice of the peace for the whole of 

The Bahamas. 

(2) Each magistrate has jurisdiction — 

 … 

(d) to hear and determine in accordance with the 

provisions of the Criminal  Procedure Code Act, all 

and any complaints against any person being or coming 

within his district concerning the commission of any 

offence as regards any matter directed or authorised by 

that or any other Act to be prosecuted or dealt with 

summarily, and also hear and determine any complaint 

against any person within his district for the recovery of 

any fine, penalty or forfeiture not specially assigned by 

any law to the Supreme Court…” 

30. The intended appellant argued that in any event, in respect of the threats of death offences, 

the CPC (Amendment) Act, 2017 provided changes to the definition of “indictable offence” 

in section 2 of the CPC and to section 58(8) of the CPC as follows: 

“2. ‘indictable offence’ means any offence which is triable on 

information before the Supreme Court”  

and 

“58. (8) Where an offence is triable summarily or on 

information and an accused person has no right to elect the 

mode of trial, the prosecution of such an offence may be 

commenced on behalf of the Crown either summarily as 

permitted by  section 213 of this Code or on information as 

permitted by this Code, without any reference to the 

magistrate for determination of the mode of trial.” 

31. This meant that the threats of death charges, being indictable offences, could not be affected 

by any time limitation; and, therefore, could be proceeded with against Dahene, at the very 

least. There was a partial force in this submission. However, a new complaint would have to 

be laid as the Magistrate concluded correctly, relying on this Court’s (differently constituted) 
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apparent affirmation of the decision of Sawyer, CJ in the court below in Attorney General 

of the Commonwealth of the Bahamas v. Villacba [1996] BHS J. No. 43. 

32. The intended appellant submitted further that the Magistrate erred in law when he utilised the 

proviso to section 50 of the CPC to find that he had no jurisdiction to re-start the case. The 

intended appellant pointed out that section 50 of the CPC, dealt with the transfer of cases but 

the issue of transfer did not arise in its view because the matters were never transferred to the 

Magistrate and moreover, the matters were part heard before that court. Thus, in the 

prosecution’s opinion, the Magistrate could properly take over matters that were already laid 

before the court. 

33. The prosecution supported its submission by reference to section 59(3) of the CPC which 

provides: 

“59. (3) No warrant or summons shall be held to be invalid by 

reason only that the  magistrate who issued the same has died 

or ceased to hold office or has otherwise ceased to act in the 

matter and any other magistrate assigned to the court may 

take such proceedings as may be necessary to enforce the said 

warrant or to hear and determine the complaint in respect of 

which the summons was issued.”  [Emphasis added] 

34. In Villacba, Gonsalves-Sabola, P set out the facts of the appeal and at paragraph 6 said, inter 

alia: 

“6 The prosecution eventually closed its case against the 

respondent on the 19th December 1990. Up to that date, i.e. a 

period of over six months from the date the case was first 

called, the respondent was always present at the hearings. 

After the close of the prosecution case the proceedings were 

adjourned to the 28th January 1991, but on that date the 

respondent failed to appear. The magistrate adjourned the 

matter to 12th March when counsel on behalf of the 

respondent, who was again absent, made no case submissions. 

These submissions were overruled on the 19th March, but it is 

uncertain whether the respondent was present. In this regard 

counsel for the appellant asserts that on that date he had 

pleaded guilty to the charge under sec. 42 of the 

Telecommunication Corporation Act, Cap. 277, thereby 

inferring that he was present. The fact of the plea is, however, 

disputed by counsel on behalf of the respondent, but he did not 

state whether or not the respondent was present on that 
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occasion. Be that as it may, the proceedings were adjourned to 

the 9th April 1991, but both on that date and the new 

adjourned date, the 12th April 1991, the respondent was 

absent. What happened on that date is not clear but on the 2nd 

July 1991, counsel on his behalf appeared and informed the 

magistrate that his client was absent from the jurisdiction. The 

magistrate adjourned the case to the 6th August when the 

respondent again failed to appear, and on the following day he 

estreated the bail bond and issued a warrant for the 

respondent's arrest. Since then the respondent has not 

returned to the jurisdiction and on the 31st March 1992 Mr. 

Joseph Alfred, the magistrate, resigned his office. On the 14th 

February 1992 the applicant's legal adviser filed an originating 

motion, No. 213 of 1990, in which he named the Commissioner 

of Police, the Attorney General, and the magistrate as 

respondents…” 

35. At paragraphs 17 and 18 Gonsalves-Sabola, P commented on Sawyer, CJ’s approach to the 

trial where the magistrate in that case had demitted office while a trial was in train and upon 

his being re-appointed, continued the trial. He said, inter alia: 

“17  ...Her second and possibly an ancillary reason was the 

legal consequence that flowed from the fact that the magistrate 

had demitted office. In this regard she noted that even if he 

were to be re-appointed, he could not continue the trial of the 

case as the legal effect of his resignation was to deprive him of 

all his authority as a magistrate, and therefore he could not 

resume the hearing of a part heard case on his resumption of 

that office. She referred to such cases as Jones v Ricketts 

(1964) 7 WIR 62 and Frederick v Chief of Police (1968) 11 

WIR 330 in support of this legal conclusion. Accordingly, she 

reasoned, the only course open to the Crown was to commence 

the trial de novo and this she held was prohibited because a 

new information would have to be laid, and, as the charges are 

for summary conviction offences these would fall foul of the six 

month limitation period provided for in s. 209 of the Criminal 

Procedure Code. 

18 Although under the above authorities on demitting office a 

magistrate thereupon becomes functus officio and could not on 

a reappointment as such continue any case that may have been 

part heard before him at the time of his resignation, with due 
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respect to the learned judge she overlooked the question of a 

hearing de novo of the existing information in the events which 

occurred. But in any event in so far as the charge under s. 

20(2)(a) of the Act is concerned, sec. 30(2) permits the 

commencement of such a proceeding at anytime, without 

limitation, after the commission of the alleged offence. The 

section reads as follows: 

‘18. Notwithstanding anything to the contrary in any 

other law no investigation or proceedings in respect of 

an offence under this Act shall be subject to any 

limitation of time prescribed by any law for the 

commencement of such investigation or proceedings.’” 

[Emphasis added] 

36. The Magistrate may have failed to appreciate the full import of Gonsalves-Sabola, P’s point 

when the President said, “… she overlooked the question of a hearing de novo of the 

existing information…”; and seems to have interpreted the President’s observation as an 

endorsement of Sawyer, CJ’s statement, “… a new information would have to be laid...” 

when in fact the President was saying the exact opposite, namely, the trial may have 

proceeded anew on the existing complaint.  

37. Nevertheless, as the view of Gonsalves-Sabola, P appears to be merely obiter dicta, in our 

respectful view, the views expressed by Sawyer, CJ and the Magistrate that a new 

information would have to be laid, are correct. A new complaint would have to be laid if the 

prosecution wished to continue its case against the intended respondents; and it would only 

be competent for charges that did not fall afoul of the six-month limitation period to be laid. 

There is no such limitation for the threats of death charges.   

38. We were unable to agree with the submission of the intended appellant that the issue of a 

transfer did not arise in this case because the matter was not moved from one Magistrate’s 

Court to another as S&C Magistrate Delancey sat in Magistrate’s Court number 10 and when 

she demitted office, the case was continued in that court before the Magistrate. This 

submission ignores the history of the case and the fact that the matter went before both S&C 

Magistrates Forbes and Weech-Gomez before returning to the Magistrate in court number 10. 

39. Section 50 of the CPC provides as follows: 

“50. The Chief Magistrate may transfer any complaint listed in 

a court in New Providence or Grand Bahama presided over by 

a stipendiary and circuit magistrate to any other court in New 

Providence or Grand Bahama, as the case may be, presided 

over by a stipendiary and circuit magistrate: 
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Provided that no such transfer shall be made where the 

hearing of evidence on the complaint has already begun.”  

40. What is intriguing about this provision is that it suggests that once a person is arraigned on a 

complaint in a Magistrate’s Court, the presiding magistrate must hear the case unless the case 

is transferred as per section 50 of the CPC. However, in the present matter under appeal, the 

case moved from one magistrate’s court to others after evidence had already been led and 

apparently without the sanction of a judge of the Supreme Court as per section 51 of the CPC 

or the Chief Justice pursuant to section 27 of the Magistrates Act. 

41. Regard must be had to section 3(2)(d) of the Magistrates Act which reads, inter alia, as 

follows: 

“3. (2) Each magistrate has jurisdiction — 

 … 

(d) to hear and determine in accordance with the 

provisions of the Criminal  Procedure Code Act…” 

[Emphasis added] 

42. A magistrate is vested with jurisdiction to hear complaints against a person but only “in 

accordance with the provisions of the Criminal Procedure Code Act”. It is clear that 

what transpired in this case was not in accordance with the provisions of the CPC, viz, a part 

heard criminal case was placed before the Magistrate without the benefit of an order from a 

Justice of the Supreme Court as required by section 51 of the CPC.  

43. For the sake of completeness, we make mention of section 9(1) of the Magistrates Act which 

says: 

“9. (1) Whenever any magistrate is unable from sickness, 

absence or any other cause, to be present in court, any two 

justices of the peace may on the request in writing of such 

magistrate, sit in court in his place and shall while so sitting 

have  all the powers and jurisdiction exercisable by him:  

Provided that the Chief Magistrate may at any time, whenever 

he shall deem it expedient, authorise any justices of the peace 

so to act and assist in the place of a magistrate.” 

44. Section 9(1) of the Magistrates Act demonstrates that there is a process whereby cases may 

properly segue from a magistrate who is unable to sit in his or her court to be heard by two 

justices of the peace substituting in the magistrate’s place for the purposes of, inter alia, 

adjourning part heard cases.  
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45. In his ruling the Magistrate said, inter alia: 

“3) ... when she demitted office on 31st May, 2017 she became 

functus officio and as a result, the Nonords were discharged on 

docket 1248 of 2015. Nonetheless, when they returned to court 

Deputy Chief Magistrate Forbes, as he then was, of court 8 told 

them that their trial would have to start again. Afterwards the 

matter was transferred to Magistrate Weech-Gomez of court 

7…” 

46. He continued by making reference to section 29 of the Magistrates Act which reads: 

“29. (1) The Chief Magistrate may transfer any civil 

proceedings listed in a magisterial court in New Providence or 

Grand Bahama presided over by a magistrate to any other 

magisterial court in New Providence or Grand Bahama, as the 

case may be, presided over by a magistrate.  

(2) Notwithstanding subsection (1), where a transfer of civil 

proceedings is made in respect of a matter in which the hearing 

of evidence in those proceedings has begun, the hearing of the 

evidence shall be restarted.” 

    and said: 

“5) …It is obvious from this provision that criminal trials that 

are started but not finished by the magistrate who begun (sic) 

to hear evidence in them cannot be transferred to another 

magistrate. Yet, notwithstanding this provision since being 

appointed to the magistracy I have noticed that fellow 

magistrates routinely restart criminal trials that were inherited 

by or transferred to them even though another magistrate had 

begun to hear evidence in them. However, subject to section 51 

of the CPC this practice is without statutory support.” 

47. The Magistrate, referring to section 29 of the Magistrates Act, illustrated his point thusly: 

“6) …It is obvious from this provision which applies to civil 

proceedings that unfinished civil trials in which the hearing of 

evidence has begun can restart before another magistrate. The 

only statutory provision remotely similar to section 29 of the 

[Magistrate’s Act] is section 50 of the CPC but that provision 

unlike the former does not authorise a restart. When these 
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provisions are contrasted the legislative intent undergirding 

section 50 of the CPC emerges, which is this: Magistrates are 

expected to complete criminal trials in which they have begun 

to hear evidence.” 

48. The reasoning employed by the Magistrate in this regard was unimpeachable. Had 

Parliament intended that part heard criminal trials in the Magistrates’ Courts could be 

restarted without the need to prefer a new complaint, a provision could have been enacted 

similar to section 29 of the Magistrates Act or a provision could have been included in the 

CPC specifically enabling a magistrate to restart a part-heard criminal trial without the 

intervention of anyone. 

49.  Reference is made to section 22 of the Magistrates Act to illustrate the point. Section 22 

says: 

“22. When the circuit justice is on circuit the person acting as 

stipendiary and circuit magistrate may if he thinks it expedient 

continue as such magistrate the hearing of and may dispose of 

any complaint or claim commenced or part heard by a 

stipendiary and circuit magistrate.”   

Specific power to continue a part-heard trial is vested in a circuit justice who is by definition 

in section 2 of the Magistrates Act, a S&C Magistrate. 

50. Inasmuch as this was a criminal matter involving penal consequences, the jurisdiction of the 

Magistrate to hear the case had to be founded on some provision in the CPC. It was not; 

hence the Magistrate did not err when he determined that he lacked jurisdiction to hear the 

case. 

Abuse of Process  

51. It was the position of the intended appellant as well that the Magistrate erred in law when he 

stated that under section 59(2) of the CPC there had been an abuse of process of the court and 

then used the proviso under section 50 of the CPC to discharge the intended respondents of 

all of the charges. The intended appellant submitted that there was no provision under section 

59(2) of the CPC, where a magistrate can discharge a matter. Therefore, the Magistrate had 

no jurisdiction to discharge the matter under section 59(2) of the CPC. 

52. The Magistrate said, inter alia, at paragraphs 10 and 11: 

“10) After I declared that I was without jurisdiction to try the 

Nonords the Prosecutor sought to reinstitute criminal 

proceedings against Dahene for threats of death since section 

418 of the [Penal Code] is not subject to the 6 months 
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limitation period under section 213 of the CPC. Oddly, he tried 

to do this with the same document that she was discharged on 

rather than with another charge prepared in accordance with 

section 58(7) of the CPC. … 

11) The procedure prescribed in section 58 of the CPC is 

designed to institute new criminal proceedings but the 

Prosecution sought to recycle an old one instead. If they want 

to start criminal proceedings against Dahene de novo this can 

only be achieved by laying a new charge prepared in 

accordance with section 58(7). In my view their attempt to 

reuse docket 1248 of 2015 to achieve this was an improper use 

of a legal process for a purpose other than that for which it was 

designed, which is an abuse of the process of the court…” 

53. In R. v. Derby Crown Court, ex parte Brooks (1985) 80 CAR 162 Sir Roger Ormrod at 

page 168, identified at least two circumstances a court would take cognizance of if shown to 

exist in a particular case to conclude that there was an abuse of a court’s processes, namely 

(a) manipulation or misuse of the process of the Court by the prosecution so as to deprive the 

defendant of the protection of the law or to take unfair advantage of a technicality or (b) 

prejudice to the defence through undue delay. 

54. In light of our view that the complaint did not continue in existence following the departure 

of S&C Magistrate Delancey, we were constrained to reject the intended appellant’s 

submission that the Magistrate erred when he found that the prosecution’s reliance on the 

extant complaint amounted to an abuse of the court’s processes. Further, his reliance on 

section 59(2) of the CPC cannot be faulted. That section reads: 

“59. (2) A magistrate shall not refuse to issue a summons under 

the provisions of this section unless he shall be of the opinion 

that the application for a summons is frivolous or vexatious or 

an abuse of the process of the court and if, in his  discretion, he 

refuses to issue a summons, the person applying for the same 

may require the magistrate to give him a written certificate of 

refusal and may apply to the Supreme Court for an order 

directing such magistrate to issue the summons sought or such 

other summons as the Supreme Court may direct.” 

55. The prosecution desired to continue with the prosecution of the intended respondents on what 

they – as it turns out – incorrectly considered to be an extant complaint. This effort, 

therefore, could have been regarded by the Magistrate as an attempt to abuse the court’s 

processes.  
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56. It should be noted that section 59 of the CPC contemplates the initiation of criminal 

proceedings before a magistrate. That section is inapplicable to those situations where a 

complaint has already come within the cognizance of a sitting magistrate.  It should be noted 

also that section 59(2) would not be relevant to section 58(5) of the CPC since the accused 

person would be then and there before the magistrate and there would be no need to issue a 

summons or a warrant to require the accused person’s presence in court. 

57. We did not know for certain how the intended respondents were brought before the S&C 

Magistrates but it is likely that they appeared in the circumstances envisaged by section 58(5) 

of the CPC. It reads as follows: 

“58. (5) When an accused person who has been arrested 

without a warrant is brought before a magistrate, a formal 

charge containing a statement of the offence with which the 

accused is charged shall be signed and presented by the peace 

officer preferring the charge.” 

58. This process is used in perhaps as many as ninety-nine point nine percent (99.9%) of the 

cases initiated by the police. There was no warrant or summons included in the documents 

received as a part of the record in this case hence we proceeded on the basis that the 

procedure used was that the intended respondents were taken before the S&C Magistrates by 

the prosecution and a complaint was presented to the S&C Magistrates in respect of each; at 

which time the intended respondents were arraigned, that is, they pleaded “not guilty” to the 

charges.  

59. In the normal course of events, the trial would not proceed immediately upon receipt of the 

“not guilty” pleas because the witnesses for the prosecution would not be in attendance; and 

the case would be adjourned to a date and time when the trial would commence. The 

prosecution would thereafter apply to the magistrate for a summons or a warrant to issue for 

the witnesses they proposed to call during the trial. It is at that point that a magistrate is 

vested with the discretion to refuse to issue a summons or a warrant pursuant to section 59(2) 

of the CPC.  

60. Sections 195 and 198 of the CPC are also of some relevance to the matter under appeal. 

Section 195 reads: 

“195. If, in any case which a magistrate’s court has jurisdiction 

to hear and determine, the accused person appears at the time 

and place appointed in the summons for the hearing of the 

case, or is brought before the court under arrest, then, if the 

complainant, having had notice of the time and place 

appointed for the hearing of the charge, does not appear, either 

in person or by a legal practitioner or other person authorised 
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to represent him, the court shall dismiss the charge, unless for 

some reason the court shall think proper to adjourn the 

hearing of the case to some other date, upon such terms as it 

shall think fit, in which event it may, pending such adjourned 

hearing, either admit the accused to bail or remand him in 

custody, or take such security for his appearance as the court 

shall think fit.” [Emphasis added] 

61. Section 198 reads in part: 

“198. At the time and place appointed for any adjourned 

hearing, a magistrate’s court shall have the same powers to 

proceed with, dismiss or adjourn the case as if the complainant 

was before the court for the first time…” [Emphasis added] 

62. As the underlined portions of both sections mentioned above demonstrates, when it becomes 

necessary for a magistrate to adjourn a matter where the defendant appears pursuant to a 

summons or under arrest, the magistrate is obliged to adjourn the case to a date, time and 

place certain so that the defendant and the complainant can be present. 

63. Additionally, a magistrate may adjourn a case pursuant to section 97 of the Magistrates Act. 

That section provides: 

“97. If at any time during any proceedings before a magistrate 

it shall become necessary to adjourn the hearing of the same, 

the magistrate may from time to time adjourn the case to a 

certain time and place to be then appointed, in the hearing of 

the parties, or their counsel or attorneys.”   

64. S&C Magistrates Forbes and Weech-Gomez had no authority to direct the intended 

respondents to appear in another magistrate’s court; and there was no obligation on the 

intended respondents to so appear. The appearance of the intended respondents before the 

Magistrate could not be interpreted as their submission to his authority since, by that time, 

the court had lost its jurisdiction over the intended respondents to hear their case in any 

event. 

The Purported Discharge 

65. At paragraph two of his ruling the Magistrate said: 

“2) Sometime later after careful consideration of their written 

and oral submissions I discharged the Nonords under what I 

have dubbed the ‘Villacba  principle’. Further, I ruled that I 

did not have jurisdiction to try them and that the purported 
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charge, that is, docket 1248 of 2015 which the Prosecutor 

attempted to  prefer again was an abuse of the process of the 

court. My reasons for reaching these conclusions are given 

below.” [Emphasis added] 

66. The intended appellant submitted that the Magistrate erred when he purported to discharge 

the intended respondents. The short answer to this contention is that we considered what the 

Magistrate did was merely to articulate the result of the application of the Villacba principle, 

to advise the intended respondents that their case had ended, a result that ensued statutorily in 

any event or by operation of law and which would have occurred without the intervention of 

the Magistrate.  

Conclusion 

67. Having heard the intended appellant's application for an extension of time within which to 

appeal the discharge of the intended respondents, we were satisfied that the appeal had 

absolutely no prospect of success.  

68. Moreover, given the length of the delay in bringing this appeal, some 437 days, which we 

found to be inordinate and inexplicable, we were satisfied that the application to extend the 

time within which to appeal should be denied; and in the result, the discharge of the intended 

respondents remains undisturbed. 

69. The observation by the Magistrate that the practice of part-heard criminal cases being heard 

by other magistrates on the extant complaint lacking statutory underpinnings should stand as 

a salutary warning to those concerned with the due administration of justice. The admonition 

of Hall, J (as he then was) in Charles McDonald v. R Criminal Appeal No. 58 of 2000 

(unreported) at page 15 is most apropos and bears repeating here, “I restate the obvious 

when I point out that long usage cannot prevail where the law is to the contrary...”. See 

also Frazier v. The Attorney-General and another [2010] 3 BHS J No. 12. 
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