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On the 7th January, 2015 the appellants commenced action against the respondent in the 

Supreme Court. In their claim the appellants alleged that on or about the 10
th

 January, 2002 the 

respondent, the legal and beneficial owner of a two storey building known as Club Washington 

in McKann’s Long Island, agreed to sell the Club to the appellants at the price of $150,000.00.  

They contended that it was a term of the said agreement that appellants would pay to the 

respondent by way of partial payment on the Club the sum of $2,000.00 and for which the 

respondent provided the appellants with a receipt. Further that pursuant to the agreement, the 

appellants were put in possession of the Club and they commenced monthly payments to the 

respondent.  On the 20
th

 October, 2014 the appellants wrote to the respondent informing him that 

they were desirous of completing the said sale of the Club and required the respondent to convey 

the building to them. The respondent, in return replied that he never agreed to sell the building to 

the appellants and that he had only agreed to rent the building to Daron Dean. On the 20
th

 April 

2018, the Court dismissed the claims on the ground that the appellants had not successfully 

proved the existence of any agreement of sale with the respondent. The appellants appealed the 

decision arguing that the learned judge misdirected himself on the evidence by determining that 

the receipt for $2,000.00 was payment of the first and last month’s rent for the property, when 

instead he should have taken the evidence to determine that the payment under the receipt was a 

deposit for the purchase of the property. 

Held: Appeal dismissed; appellants to pay costs; to be taxed if not agreed 

The reality of this case is that the appellants approached the court alleging that there was a verbal 

agreement between the parties for the sale of the property in question and seeking the 

enforcement of that alleged agreement. They produced only a receipt evidencing one payment of 

$2000.00 with no clear indication as to the purpose of the payment. Although the appellants 

allege that the purported agreement provided for a purchase price of $150,000.00 there was 

nothing to support the same. The appellants say that the receipt is for a sales deposit whilst the 

respondent says it represents part payment of the rental deposit of $3,000 which would have 

included first and last month’s rent and security deposit. 

In the circumstances which pertained, the only way that the appellants could have proven their 

case was to convince the trial judge to accept their oral testimony. He heard their evidence, saw 

their demeanor and determined that he did not find their evidence to be credible. I am satisfied 

that he understood the issues which he had to determine and there is no evidence that he 

misdirected himself in coming to his conclusion. It was the appellants who alleged the existence 

of the agreement and thus they were required to prove the same. 

In my view, the question for determination on this appeal is whether there is a reason to interfere 

with the judge’s finding. In the absence of documentary evidence or some consensus in the 

testimony of the witnesses as to an oral agreement and the terms thereof the judge had to decide 

who he believed.  
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He was clear in his finding that “having carefully observed the witnesses as they gave evidence I 

prefer the defendant’s version of the evidence rather than the plaintiffs’.    I did not find the 

plaintiffs’ evidence to have been credible. I am satisfied that the parties entered into a rental 

agreement and nothing more.” 

Having given this matter my full consideration I cannot say that the learned judge was plainly 

wrong in arriving at his decision. 

 

Maddison v. Alderson, (1883) 8 App Cas 467   Mentioned 

 

Knowles and others v. Rolle (In the Estate of Daniel Forbes and Irene Rolle, deceased) and 

another SCCivApp No. 126 of 2014     Considered 

 

Thomas v Thomas [1947] A C 484     Considered 

 

re. B (A Child) (Care Proceedings: Threshold Criteria) [2013] 1 WLR 1911.     Considered 

 

Bahamasair Holdings Ltd v Messier Dowty Inc [2018] UKPC 25.     Applied 

 

Sibley & Co v Reachbyte and Kris Motor Spares Limited [2008] EWHC 2665     Considered 

 

Flannery v. Halifax Agencies Ltd [2000] 1 WLR 371 Mentioned 

 

English v. Emery Reimbold & Strick Ltd; et al [2002] EWCA Civ 605 Mentioned  

 

______________________________________________________________________________ 

 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Evans, JA (Actg.): 

 

1. This is an appeal from the decision of the Honourable Mr. Justice Ian Winder, given on 

the 20
th

 day of April, A. D. 2018, after the hearing of the action in the court below 

whereby the learned judge dismissed the appellants’ claims set out in the Writ of 

Summons and ordered costs for the respondent. 

 

2. The Notice of Appeal Motion was filed on the 26
th

 April, 2018 and contained the 

following grounds:- 

“1. The learned judge in the court below erred in law and in 

fact in referring to or using extrinsic evidence in determining 

whether the amount of two thousand dollars ($2,000.00) under 
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the document or receipt dated the 1
st
 day of October, 2002, was 

in fact a deposit on the purchase of the building, property or 

land or a payment on rent or the first and last months’ rent in 

respect of the building, property or land (hereinafter called 

“the property”); and in concluding that the said payment was 

rent for first and last months’ rent in respect of the property. 

2. The learned judge erred in law and in fact in misdirecting 

himself on the evidence; and in not determining that the 

evidence of the respondent was self- contradictory and could 

not be believed, nor put to any useful purpose in the light of 

the determination that the payment under the receipt was in 

fact a deposit on the purchase of the property. 

3. The learned judge erred in law and in fact in failing to give 

or attach sufficient weight to the evidence adduced by the 

appellants, and in concluding that the conclusion arrived at 

cannot be supported, explained or justified by the evidence; 

and in particular failing to conclude that, having concluded 

that the amount set out in the receipt was a deposit on the 

purchase of the property and that the evidence of the 

appellants provided the other terms of the agreement for sale. 

4. The learned judge erred in law and in fact in failing to apply 

the principles or rules, or appropriate principles or rules, of 

construction in the determination of the meaning of the said 

receipt, or in failing to apply them at all. 

5. The learned judge erred in law and in fact in failing to 

consider the evidence, in particular the documentary evidence 

and the admission of the respondent, to the effect of or showing 

the existence of an oral agreement and the effect of it in 

relation to the said receipt, the doctrine of part performance 

and the overall claim of the appellants that a specifically 

enforceable agreement was established or entered into between 

the appellants and the respondent”. 

 

THE CLAIM IN THE COURT BELOW. 

3. The action was commenced by specially indorsed writ of summons on 7 January 2015. 

The Re-Amended Statement of Claim filed on the 25
th

 March 2015 provided as follows: 

“1. On or about the 10
th

 day of January, AD. 2002, the 

defendant, as beneficial owner in possession of a two storey 

building known as and called “Club Washington” (Which club 
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is hereinafter called “the Club”),situate at McKann’s, Millars, 

Long Island in the Commonwealth of the Bahamas, agreed 

with the plaintiffs to sell to them the Club, together with all of 

the small amount of furniture which was in the Club, at the 

price of' one hundred and fifty thousand dollars ($150,000.00), 

which agreement is hereinafter referred to as “the said 

agreement”. It was a term of the said agreement that the 

plaintiffs would pay to the defendant by way of part payment 

or deposit on the Club the sum of two thousand dollars 

($2,000.00), which the plaintiffs paid to the defendant on or 

about the above date, and for which payment the defendant 

provided the plaintiffs with a receipt. It was further agreed 

between the plaintiffs and the defendant that the defendant 

had no right, title or interest in or to the land upon which the 

Club was built or located and that such land did not form a 

part of the said agreement or its subject matters. 

2. lt was also a term of the said agreement that the plaintiffs 

would pay the balance of the purchase price, being One 

hundred and forty-eight thousand dollars ($148,000.00), by 

mean of minimum (sic) consecutive monthly installments of 

one thousand dollars ($1,000.00), to be paid into the 

defendant’s Scotiabank Account, until such balance would be 

fully paid.  

3. Other terms of the said agreement included the following 

terms: 1) upon payment of the said part payment or deposit 

the plaintiff would be entitled to possession of the Club; 2) 

Upon payment of the said purchase price the defendant would 

convey or cause to be conveyed to the plaintiffs the Club or all 

of his right title and interest in it; 3) as the defendant claimed 

that he could not pass to the plaintiffs any title in respect of 

the, raw land, he agreed to sell to the plaintiff the Club only or 

all of his right title and interest therein and to have or leave it 

to the plaintiffs to deal with the question of title to or of land 

and for him to have no responsibility to the plaintiffs with 

respect to or in respect of any land whatsoever other than the 

Club which was built upon the land hereinafter mentioned; 

and 4) by way of implication it was the responsibility of the 

plaintiffs to secure title to the land. 

4. All of the above terms were agreed between the defendant 

and the plaintiffs on or about the 10
th

 day of January (or 

October), 2002, and there were no further discussions between 
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them, except generally with respect to payment of the said 

installments whenever payment would be two to three days late 

at which time the defendant would call the plaintiff Daron 

Dean by phone to remind him to make the payment. After 

entering into the said agreement the defendant was never seen 

by the plaintiffs again. He left Long Island to live in Nassau 

and never returned to the island or the land. 

5. Pursuant to the said agreement, the plaintiffs were put in 

possession of the Club by the defendant. They also took 

possession of the land (hereinafter described as "the said 

land”) and hereinafter particularly described and continued to 

operate the Club as "Club ’Washington" from the time they 

took possession thereof to the date hereof… 

6. Pursuant to the said agreement, the “plaintiffs paid to the 

defendant either the full amount of the purchase price, or very 

possibly an amount in excess of the purchase price. 

7.  By letter dated the 28
th

 day of October, 2014, the plaintiffs, 

through their attorneys, wrote to the defendant informing him 

of the plaintiffs” desire to complete the sale and (inter alia) 

requesting of him an accounting as to the amount of money 

deposited into his said Scotiabank account pursuant to the said 

agreement. The requests by the plaintiffs in this letter were 

rejected by the defendant through letter from his attorneys 

dated the 11
th

 day of November, A. D. 2014. 

8. By letter dated the 28
th

 day of November, 2014, the 

plaintiffs’ attorneys replied to the above letter of the 11
th

 from 

the defendant’s attorney, and (inter alia) requested that the 

defendants comply with the plaintiffs” request that the 

defendant proceed to completion of the sale. 

9. The plaintiffs’ attorneys by letter dated 2
nd

 of December, 

2014, wrote to the defendant’s attorneys by way of reply to the 

defendant’s attorneys’ letter dated 8
th

 October, 2014, 

addressed to the plaintiff Daron Dean, and further to the 

plaintiffs" attorneys" above letter of 28
th

  November, 2014. In 

the defendant’s attorneys’ above letter of the 8
th

 of October, 

2014, it was stated in paragraph 3 thereof that “... the verbal 

agreement discussed between the defendant and the plaintiff 

Daron Dean some years ago as to the sale of the property has 

expired and that the defendant  is no longer interested in 

selling the building.” 
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10. By letter dated 10
th

 December, 2014, from the defendant’s 

attorneys to the plaintiff Daron Dean, the defendant served 

plaintiff Daron Dean with notice to vacate the building as 

therein stated. 

11. In spite of the fact that the defendant received money from 

the plaintiff Merlene Dean under and by virtue of the said 

agreement for the sale of the Club to her and the other 

plaintiff, the defendant refused to accept or consider  her as a 

party to such agreement or as someone who has paid money to 

him. 

12. By letter dated the 9
th

 day of December, 2014, from the 

defendant’s attorneys to the plaintiffs” attorneys, the 

defendant further rejected the said agreement and claim of the 

plaintiffs to be entitled to a conveyance in respect of the Club 

upon payment of the said purchase price. 

13. By way of reply to the defendant’s above letter or the 9
th

 of 

December, the plaintiffs’ attorneys wrote to the defendant’s 

attorneys a letter dated the 29
th

 day of December, 2014, urging 

(inter alia) completion of the sale and threatening to take legal 

action. 

14. The reference by the defendant in his attorneys above letter 

of the 8
th

 of October, A.D,2014, to a verbal agreement that 

“has expired” is a reference to the said agreement entered into 

by the plaintiffs and the defendant on or about the 10
th

 day of 

January (or October) A.D 2002. 

15. It is not the intention of the defendant to recognize and 

honour the said agreement as binding between him and the 

plaintiffs and to convey all of his right title and interest in-the 

Club to the plaintiffs as agreed and requested by the plaintiffs 

or at all, in spite of the repeated requests of the plaintiffs to the 

defendant to honour and respect the said agreement as valid 

and enforceable between them. 

16. Alternatively, the plaintiffs, having at all material times 

acted and do now act as owners or owners to be of the Club 

and having improved and fully maintained it over the past 

thirteen years or more with the acquiescence of the defendant, 

are entitled to an equity in or in respect of the Club or to an 

equitable estoppels with respect thereto and or a proprietary 

interest in or in respect thereof. The defendant is in the above 

circumstances estopped from denying the above matters in this 
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paragraph and in particular the claim of the plaintiffs to a 

proprietary right in or in respect of the Club. 

AND THE PLAINTIFFS CLAIM as follows: 

1. ' An accounting as to the amount of money or moneys paid 

by them into the defendant’s said Scotiabank account pursuant 

to the said agreement or in any event or otherwise. . 

2. Refund or repayment by the defendant to the plaintiffs of all 

money or moneys paid into the said account by the plaintiff in 

excess of the said purchase price, should such accounting show 

money as having been paid in excess. 

3. Specific performance of the said agreement and a 

declaration that the plaintiffs are, or shall be upon payment of 

the remainder of the purchase price, should any remainder be 

found to be due, entitled to possession of the Club as legal and 

beneficial owners thereof on account of the said purchase or 

the said agreement from with the defendant. 

4. Alternatively, damages for breach of agreement. 

5. Alternatively, a declaration that the plaintiffs have 

established an equity with respect to the Club and are entitled’ 

to a proprietary right in or in respect thereof. 

6. Further or other relief”. 

4. The defendant filed his defence on the 10
th

 April 2015 and the essence of his case was 

seen in the following paragraphs: 

“4. As to paragraph 3, the defendant says he recalls no 

discussions between himself and the plaintiff for the sale of his 

property to the plaintiff or anyone else, apart from a statement 

by the plaintiff at the beginning of the tenancy that he would 

"buy the property if I would sell.  No discussion ever took 

place after this between us. 

5. As to paragraph 4 and 5 of the Statement of Claim the 

defendant says that his contacts with the plaintiffs, as alleged, 

were solely in pursuit of the rent when the same fell in arrears, 

and while the defendant admits that the plaintiffs took up a 

tenancy of “Club Washington’s” property the tenancy 

agreement was not put in writing and the plaintiffs’ 

description as to the extent of the property is totally within the 

knowledge of the plaintiffs and is not admitted by the 

defendant. 
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6. Paragraph #6 of the Statement of Claim is denied as there 

was no such agreement as alleged, and any payment by the 

plaintiffs, to the defendant was rent for their occupation of the 

said property”. 

5. Each of the plaintiffs gave evidence in their case whilst the defendant was the only 

witness called for the defence. The essence of the evidence relied on by the plaintiffs 

(now appellants) is gleaned from the witness statement of Daron Dean wherein he stated 

as follows:- 

“3. On or about the ‘1
st
 day of October, 2002, I, along with my 

mother Merlene Dean, entered into an agreement with the 

defendant to purchase from him a building or property by the 

name of “Club Washington” (the property) situate at 

McKann’s, Long Island, together with the furniture in the 

building. The agreed purchase price of the property was one 

hundred and fifty thousand dollars ($150,000.00). A deposit of 

two thousand dollars ($2,000.00) was paid in respect of the 

purchase of the property. The balance of one hundred and 

forty-eight thousand dollars ($148,000.00) was to be paid, and 

was in fact paid, by consecutive minimum monthly 

installments of one thousand dollars ($1,000.00). 

4. The total of the purchase price has been paid. 

5. Shortly after the payment of the deposit of $2,000.00 my 

mother and I were let into possession of the property by the 

Defendant. We remained in possession to the date hereof. 

6. When the other plaintiff and I came close to completing 

payment of the balance of the purchase price I started calling 

on our present attorney to write to the defendant regarding 

completing the purchase, inclusive of the investigation of the 

title of the defendant and securing a transfer of the property to 

us. 

7. To my total surprise the defendant wrote to me only, not also 

to the other plaintiff, through his attorneys by letter dated 8
th

 

October, 2014, some twelve (12) to thirteen (13) years after the 

payment of the said deposit, and at a time when all of the 

purchase money had been paid, indicating (among other 

things) that the defendant rented the property to me over the 

past 13 years at a monthly rent of $1,000.00. 

8. The only discussions I had with the defendant relative to the 

purchase from the defendant by the other plaintiff and I of the 
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property was with reference to the said agreement we entered 

into on the 1
st
 day of October, 2002”. 

6. The defendant (now respondent) in his witness statement provided the following 

evidence:- 

“2. I am now 75 years of age and retired after more than 28 

years of work with Purity Bakery, Market Street, Nassau, New 

Providence. Over the period of my working life, I built a two-

story building as an addition to a small building owned and 

occupied by my father the late Rolly Gray as a “bar room” 

from which he sold wines and spirits. The building is situated 

on the Queen’s Highway in McCann's Long Island. My father 

called his barroom “Club Washington". My father died in 

1994. 

3. I retired from Purity Bakery in 1991 and moved to McCann’s 

and completed the building which l started during my working 

years. In 1994, with the help of one of my sons I opened and 

personally operated “Club Washington" (also for some time 

called “Checker Board Lounge") as a fully equipped 

restaurant and bar as owner and manager for seven years 

thereafter. 

4. In December 2001, when I decided to retire to Nassau l 

rented the building with the business to Mary Joey Fox-Acosta 

who continued to occupy the premises and operate the business 

until September 2002. 

5. At the end of this rental agreement with Ms. Fox-Acosta in 

September 2002, I rented the building to Mr. Daron Dean 

under the same verbal terms as Ms. Fox Acosta operated, and 

at the time of handing over the building to Mr. Dean, he was 

required to pay me, as the landlord, the amount of $2,000.00 

(1
st
, last month’s rent), plus an amount equivalent to a month’s 

rent as security deposit on the equipment in the building. 

However, Mr. Dean, informed me that at the time he would 

only be able to pay the two-month’s rent and this was only 

possible with the help of his mother Merlene Dean, the second 

plaintiff named herein, as he had only recently bought a boat. 

Because of this, he asked that the receipt for the two thousand 

($2,000.00) dollars paid to me as deposit on the rental for Club 

Washington dated the 1
st
 day of October 2002 be made up in 

the names of the two plaintiffs. I had no further or other 

dealings with his mother throughout the period of renting my 
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property. Daron Dean was given possession of Club 

Washington as a tenant from the 1
st
 October 2002, the date on 

the receipt given to him for the $2,000.00 he paid me as a 

deposit to rent my place.  

6. Mr. Dean was asked to deposit the rent of one thousand 

($1,000.00) per month into my bank account in the Nova Scotia 

branch located in Stella Maris, Long Island, on the first day of 

each month which he did for the most part although many 

times the payment was late, as on many occasions, I had to 

telephone him because the rent was unpaid. 

7. During the discussions with Mr. Dean in October 2002, to 

rent my property, I recall him saying that should I want to sell 

the property anytime in the future he would be interested in 

buying it and he was told by me that should this time come he 

would have to pay me upfront a percentage of the cost of the 

building as a deposit. No further mention or discussion at any 

time ever took place between us or anyone else as to the sale of 

my property. l rented my place to Daron Dean as a fully 

furnished restaurant and bar including all necessary fridge, 

stove and bar and dining utensils, tables and chairs, a current 

business license, and fully connected to the electricity on the 

island, all in my name. Daron Dean went behind my back and 

changed the electricity in his name and so the property now 

has two electrical meters, and he changed up the layout of the 

upstairs portion of my place without saying a word to me. 

Daron Dean is sneaky and dishonest and now he is saying that 

he has a contract to buy my place which I do not know 

anything about. I never agreed to sell my property to Daron 

Dean or to anyone else. Most recently without a word to me, 

Daron Dean cleared the land and built a wooden structure on 

the land which me and my family have lived on for more than 

fifty years. 

8. Over the years which followed, Mr. Dean, though many times 

late, paid the rent into my bank account. In October 2014, l 

instructed my attorney to write to Mr. Dean to advise him that 

I wanted to put the rental arrangement in writing in a written 

agreement to commence in January 2015, also that I would ask 

for a rent increase to $2,000.00 per month. 

9. Mr. Daron Dean refused to cooperate to put the rental 

arrangement in writing and thereafter my attorney advised me 

that, Mr. Dean’s attorney wrote letters to her claiming that his 
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client had a contract for sale to purchase the premises. I am 

not aware of such contract and Mr. Dean has not produced 

one, despite my attorney’s request for a copy. After that l had 

my attorney serve on him, a Notice to Quit calling on him to 

vacate the building by the end of January 2015. 

10. Mr. Dean refused to leave the building and so I told my 

attorney to take out a summons in the Magistrates Court in 

Long Island to get the building back and all rent owed to me. 

The case was later sent to Nassau by the Court in Long Island. 

At the same time Mr. Dean took me to the Supreme Court and 

my Magistrates Court summons is awaiting the outcome of this 

action”. 

THE FINDINGS IN THE COURT BELOW. 

7. The witnesses not only provided witness statements but were made available for cross-

examination. The learned judge in his written ruling analyzed the case as follows:- 

“7. The central issue in this case is whether the agreement 

between the parties was sales agreement or a rental agreement. 

The only document involved in the transaction is the receipt 

given by the defendant with respect to the $2,000 paid at the 

outset. The plaintiffs say that the receipt is for a sales deposit 

whilst the defendant says it represents part payment of the 

rental deposit of $3,000 which would have included first and 

last month’s rent and security deposit. The receipt is settled as 

follows: 

“Received from Mr. Daron Dean Mrs. Merlene Dean 

Two Thousand Dollars $2,000 

 Part Payment on Club Watching (sic) in McKanns Long 

Island 

Signed Felix Gray' 

8. The plaintiffs say that the other terms of the sale were made 

orally. Matters such as the purchase price, the terms of 

payment of the balance, and a proper description of the 

property (in light of the fact that the defendant’s title was 

possessory) were not included in the document. 

9. This case undoubtedly turns upon whose evidence the court 

believes. Having carefully observed the witnesses as they gave 

evidence I prefer the defendant’s version of the evidence rather 

than the plaintiffs’. l did not find the plaintiffs’ evidence to 



13 
 

have been credible. I am satisfied that the parties entered into 

a rental agreement and nothing more. I accept the defendant’s 

evidence that this claim arose as a result of his efforts to evict 

the plaintiff following his unsuccessful attempts to increase the 

rental payments and firm up the existing terms of the 

agreement in writing. 

10. As I am not satisfied as to the existence of any agreement 

for sale, the question as to part performance or specific 

performance does not arise. 

11. In all the circumstances therefore, I dismiss the plaintiffs’ 

claim. The defendant shall have his reasonable costs to be 

taxed if not agreed.” 

 

DISCUSSION AND FINDINGS 

8. The parties all agree that the principal issue in this action is whether the respondent on 

the 1
st
 day of October, 2002, entered into an agreement with the appellants to sell them 

the building and land on the terms as alleged in the Re-Amended Statement of Claim 

(Statement of Claim) and mentioned in the receipt; or did the respondent enter into an 

agreement to rent the building and the land as alleged by the respondent. 

 

9. It was also common ground that there is no written agreement reflecting an agreement 

between the parties and that by virtue of Section 4 of the Statute of Frauds in order for  an 

agreement for sale to be enforceable it is required to be in writing. Mr. Martin submits 

however, that while it is conceded that the agreement is not fully in writing, it has been 

taken out of the requirement of S. 4 of the Statute of Fraud by the equitable doctrine of 

part performance. He contends that on the evidence the learned judge ought to have 

found that there was an agreement for the respondent to sell the building and the land to 

the appellants, and that such agreement is specifically enforceable in law as an exception 

to the rule that an agreement for the sale of land must be in writing or evidenced by 

writing. 

 

10.  Section 4 of the Statute of Frauds provides as follows:- 

"4. No action shall be brought whereby to charge any executor 

or administrator upon any special promise to answer damages 

out of his own estate or whereby to charge the defendant upon 

any special promise to answer for the debt default or 

miscarriages of another person or to charge any person upon 

any agreement made upon consideration of marriage or upon 

any contract or sale of lands tenements or hereditaments or 

any interest in or concerning them or upon any agreement that 
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is not to be performed within the space of one year from the 

making thereof unless the agreement upon which such action 

shall be brought or some memorandum or note thereof shall be 

in writing and signed by the party to be charged therewith or 

some other person thereunto by him lawfully authorised." 

 

11. The Statute of Frauds passed in 1677 was intended to prevent the fraud and perjury which 

was possible when contracts for the transfer of land could be alleged upon merely oral 

testimony. The doctrine of part performance had been developed by the Chancery Courts 

to bypass the strictures of the Statute of Frauds and the absence of a written 

memorandum. There must be shown a real, existing contract and the provisions thereof, 

which could be suitably enforced by the remedy of specific performance. The doctrine 

permits the grant of an order for specific performance if the party alleging the existence 

of the agreement is able to satisfactorily prove the contract.  

 

12. Secondly, to comply with the doctrine of part performance the plaintiff must show that he 

performed certain acts. These acts must have been done by him, or on his behalf, or at his 

request, on the faith of the contract and with the knowledge of the defendant. The acts 

must be, to use the language of Lord Selborne in Maddison v. Alderson, (1883) 8 App 

Cas 467 "unequivocally, and in their own nature, referable" to the transaction alleged. 

These acts of part performance must be satisfactorily proved before, in theory at least, the 

court may proceed to hear oral testimony as to the terms of the transaction itself. It is 

obvious however, that the evidence lead must be cogent and credible to be accepted by 

the Court.  

 

13. In substance then the doctrine require that a party seeking redress must prove:- 

i. that he acted to his detriment; 

ii. that the act was on the faith of and consistent with the contract -- it must be 

referable to the contract claimed;  

iii. that the other party was aware of these acts; 

iv. that the oral contract was complete; and 

v. that if the contract had been in writing, specific performance would have been 

available as a remedy 

 

14. Mrs. Horton-Strachan submits that the appellants’ contention that there is a valid oral 

contract for the sale of land is preposterous and dishonest and does not represent the 

modern requirements of the law. In support of her submission she refers to comments by 

Megarry and Wade in The Law of Real Property 8
th

 Edition where the learned authors 

opined at paragraph 2 on page 629 as follows:- 

“There can no longer be a valid but enforceable oral contract 

for sale of land as was formerly the case. In the consequence, 
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the old doctrine of part performance, under which an oral 

contract might become enforceable if there was sufficient acts 

of part performance of the contract, has been abolished 

because no contractual obligation exist that can be partly 

performed.” 

15. The question which emanates from Mrs. Horton-Strachan is whether the doctrine of Part 

performance remains a part of our jurisprudence or has been abolished as asserted by 

Mrs. Horton –Strachan. We must always keep in mind that the Law of property in 

England has evolved to a point which has so far eluded the Bahamas. The position 

referred to in the extract from Megarry and Wade reflects the legal position in England 

following the passage of the Law of Property (Miscellaneous Provisions) Act 1989. 

Section 2 of that Act imposed more stringent formal requirements for contracts for the 

sale or other disposition of an interest in land than had previously been required. 

 

16. The law relative to part performance has not changed in the Bahamas. As recently as 19 

April 2017 this Court (differently constituted) acknowledged the existence of the 

doctrine. In the case of Knowles and others v. Rolle (In the Estate of Daniel Forbes 

and Irene Rolle, deceased) and another SCCivApp No. 126 of 2014 Dame Anita Allen, 

P made the following observations:- 

“13 The issue of part performance does not appear to have 

been raised in the court below, as there is no reference to it and 

no finding by the learned judge on it. In any event, to rely on 

the doctrine of part performance the acts relied on must be 

referable to no other title than the alleged contract and must 

prove the existence of that contract”. 

17. As noted by the learned judge the only document involved in the transaction is the receipt 

given by the defendant with respect to the $2,000 paid at the outset. The plaintiffs say 

that the receipt is for a sales deposit whilst the defendant says it represents part payment 

of the rental deposit of $3,000 which would have included first and last month’s rent and 

security deposit. Mr. Martin sought to persuade us that the learned judge should also have 

considered a letter dated the 8
th

 October, 2014 written by counsel for the respondent to 

the appellant Daron Dean. In the aforesaid letter Mrs.Horton- Strachan relayed her 

client’s instructions that “the verbal agreement discussed between the two of you some 

years ago as to the sale of the property has expired”. 

 

18. The learned judge in his judgment made no reference to the aforesaid letter but by his 

reference to the receipt as the “only document involved in the transaction” it is safe to say 

that he did not consider it as a document evidencing an agreement. It is noted that the said 

letter also states that “Mr. Gray instructed us that you rent and occupy the said building 

for the past 13 years on a verbal agreement between both of you and at a monthly rent of 

$1,000.00.” The letter thus speaks to an existing verbal agreement for a lease but only a 
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verbal agreement discussed relative to a sale. It is clear therefore that the aforesaid letter 

was not conclusive of the issue in dispute between the parties. In those circumstances the 

learned judge was correct in his view that the case turned upon whose evidence the Court 

believed. 

 

19. In my view therefore the question for determination on this appeal is whether there is a 

basis for us to interfere with the judge’s finding. In the absence of documentary evidence 

or some consensus in the testimony of the witnesses as to an oral agreement and the terms 

thereof the judge had to decide who he believed. He was clear in his finding that “having 

carefully observed the witnesses as they gave evidence I prefer the defendant’s version of 

the evidence rather than the plaintiffs’. I did not find the plaintiffs’ evidence to have been 

credible. I am satisfied that the parties entered into a rental agreement and nothing 

more”. 

 

20. There are many authorities which guide an appellate court as to how to approach an 

appeal where the appellant challenges factual findings of the lower courts. I will deal 

with only a few but these in my view provide adequate guidance for our purposes. Firstly, 

the case of Thomas v Thomas [1947] AC 484 where Lord Thankerton stated as follows:- 

“(1) Where a question of fact has been tried by a judge without 

a jury, and there is no question of misdirection of himself by 

the judge, an appellate court which is disposed to come to a 

different conclusion on the printed evidence should not do so 

unless it is satisfied that any advantage enjoyed by the trial 

judge by reason of having seen and heard the witnesses could 

not be sufficient to explain or justify the trial judge’s 

conclusion. (2) The appellate court may take the view that, 

without having seen or heard the witnesses, it is not in a 

position to come to any satisfactory conclusion on the printed 

evidence. (3) The appellate court, either because the reasons 

given by the trial judge are not satisfactory, or because it 

unmistakably so appears from the evidence, may be satisfied 

that he has not taken proper advantage of his having seen and 

heard the witnesses, and the matter will then become at large 

for the appellate court.” 

 

21. The second case is that of Re. B (A Child) (Care Proceedings: Threshold Criteria) 

[2013] 1 WLR 1911. In that case the Court explained the reluctance to interfere with 

findings of facts by a trial judge as follows:- 

“This is traditionally and rightly explained by reference to 

good sense, namely that the trial judge has the benefit of 

assessing the witnesses and actually hearing and considering 
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their evidence as it emerges. Consequently, where a trial judge 

has reached a conclusion on the primary facts, it is only in a 

rare case, such as where that conclusion was one (i) which 

there was no evidence to support, (ii) which was based on a 

misunderstanding of the evidence, or (iii) which no reasonable 

judge could have reached, that an appellate tribunal will 

interfere with it. This can also be justified on grounds of policy 

(parties should put forward their best case on the facts at trial 

and not regard the potential to appeal as a second chance), cost 

(appeals on fact can be expensive), delay (appeals on fact often 

take a long time to get on), and practicality (in many cases, it is 

very hard to ascertain the facts with confidence, so a second, 

different, opinion is no more likely to be right than the first).” 

22. The relevant principles to be applied to an appellate court’s review of factual findings of 

a trial judge were most recently summarized by the Judicial Committee of the Privy 

Council in the case of Bahamasair Holdings Ltd v Messier Dowty Inc [2018] UKPC 

25. In that case which was an appeal from this Court Lord Kerr LJ stated as follows: 

“ 35. …In their work, Privy Council Practice, Lord Mance and 

Jacob Turner at paras 5.46-5.53, state that the Judicial 

Committee of the Privy Council has the power to review 

factual findings. It will, however, review findings of fact based 

on oral evidence with great caution, and will not normally 

depart from concurrent findings of fact reached by the courts 

below. 

36. The basic principles on which the Board will act in this 

area can be summarised thus:  

1. “… [A]ny appeal court must be extremely cautious about 

upsetting a conclusion of primary fact. Very careful 

consideration must be given to the weight to be attached to the 

judge’s findings and position, and in particular the extent to 

which, he or she had, as the trial judge, an advantage over any 

appellate court. The greater that advantage, the more reluctant 

the appellate court should be to interfere …” - Central Bank of 

Ecuador v Conticorp SA [2015] UKPC 11; [2016] 1 BCLC 26, 

para 5.  

2. Duplication of the efforts of the trial judge in the appellate 

court is likely to contribute only negligibly to the accuracy of 

fact determination - Anderson v City of Bessemer, cited by 

Lord Reed in para 3 of McGraddie.  
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3. The principles of restraint “do not mean that the appellate 

court is never justified, indeed required, to intervene.” The 

principles rest on the assumption that “the judge has taken 

proper advantage of having heard and seen the witnesses, and 

has in that connection tested their evidence by reference to a 

correct understanding of the issues against the background of 

the material available and the inherent probabilities.” Where 

one or more of these features is not present, then the argument 

in favour of restraint is reduced - para 8 of Central Bank of 

Ecuador.  

37. The Board considers that the Court of Appeal in the 

present case should have operated on these principles in 

reviewing the Chief Justice’s findings made at first instance. It 

further finds that it failed to do so. Rather, because it 

disagreed with some of those findings, it considered that it was 

legitimate to set them aside and to examine the evidence de 

novo. Given that there was material before the Chief Justice on 

which he could make the factual findings which he did and that 

the inferences which he drew from them could properly be 

drawn, and that none of his conclusions was “plainly wrong”, 

the Court of Appeal should not have conducted its own 

analysis” 

23. Mr. Martin contended that there is room in this case for the court to interfere with the 

decision of the learned trial judge, there having been “misdirection of himself or 

improper assessment of the evidence”. He submitted that the learned judge came to 

conclusions more on the facts as appear from the evidence of the respondent than on the 

credibility of the appellants, even though he stated that he did not find the appellants 

credible, without assigning in his judgment any reason for his conclusion on the 

credibility of the appellants. Counsel further complained that the evidence of the 

appellants, as well as that of the respondent, was not in the least analyzed by the learned 

judge. He contended that the learned judge simply set out the evidence of the appellants 

and the evidence of the respondent and declared that he preferred the evidence of the 

respondent, and that he did not view the evidence of the appellants as credible, without 

giving any justification for this conclusion. 

 

24. Peter Smith J in the case of Sibley & Co v Reachbyte and Kris Motor Spares Limited 

[2008] EWHC 2665 opined as follows:- 

“Often when dealing with witnesses having seen them in the 

witness box give contradictory evidence it is impossible to say 

anything more than “I believe x in preference to y”. The 

appellate court should consider the judgment as a whole in the 
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light of the material before the judge and should not be 

tempted into a detailed analysis of each and every reason or 

argument put forward by an appellant at first instance and 

allegedly not dealt with by the judge at first instance”. 

25. It is accepted as was stated in Flannery v. Halifax Agencies Ltd [2000] 1 WLR 371 that 

there is a general duty on judges to provide reasons for their decisions. However, in the 

case of English v. Emery Reimbold & Strick Ltd; et al [2002] EWCA Civ 605 the 

court stated that an unsuccessful party should not seek to overturn a judgment on the 

ground of inadequacy of reasons unless, despite the advantage of considering the 

judgment with knowledge of the evidence given and submissions made at the trial, that 

party was unable to understand why the judge reached an adverse decision. 

 

26. The reality of this case is that the appellants approached the court alleging that there was 

a verbal agreement between the parties for the sale of the property in question and 

seeking the enforcement of that alleged agreement. They produced only a receipt 

evidencing one payment of two thousand dollars ($2,000.00) with no clear indication as 

to the purpose of the payment. Although the appellants allege that the purported 

agreement provided for a purchase price of $150,000.00 there was nothing to support the 

same. They further asserted that a deposit of $2,000.00 was to be paid and the balance 

would be paid by monthly installments of $1,000.00. Again there was nothing to support 

this claim. Finally, the appellant Daron Dean in his witness statement asserted that the 

total purchase price has been paid. However, he was unable to produce any receipts 

evidencing payment other than the initial receipt dated the 10
th

 January, 2002 (or 1
st
 

October, 2002). 

 

 

27. In the circumstances which pertained the only way that the appellants could have proven 

their case was to convince the trial judge to accept their oral testimony. He heard their 

evidence saw their demeanor and determined that he did not find their evidence to be 

credible. We are satisfied that he understood the issues which he had to determine and 

there is no evidence that he misdirected himself in coming to his conclusion. It was the 

appellants who alleged the existence of the agreement and thus they were required to 

prove the same. The learned judge clearly stated that he was not satisfied as to the 

existence of any agreement for sale and as such the question as to part performance or 

specific performance did not arise. Simply put the appellants did not prove their case. 
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28.  Although the appellants have set out several grounds of appeal we understand the central 

attack to be that the learned judge’s decision was not supported by the evidence and that 

he did not take proper advantage of seeing and hearing the witnesses. Having given this 

matter our full consideration we cannot say that the learned judge was plainly wrong in 

arriving at his decision. It follows that the appeal must be dismissed. The appellants are 

to pay the costs of this appeal to the respondent. Such costs to be taxed if not agreed. 

 

 

__________________________________________ 
                                                                  The Honourable Mr. Justice Evans, JA (Actg.) 

 

29. I agree.            

__________________________________________ 

The Honourable Sir Hartman Longley, P  

 

30. I also agree 

                                                            __________________________________________ 

                                                            The Honourable Mr. Justice Isaacs, JA  

  


