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Criminal Appeal - Appeal against Conviction - Appeal against Sentence - Manslaughter -Verdict 

Unreasonable- Unsafe and Unsatisfactory Verdicts  

On 9 January 2010, the appellant and Delshawn Bernard (the deceased) got into an argument in 

the area of Audley Kemp and Sons Bar, East Street. The appellant told police that he and the 

deceased had slapped each other and Mr. Bernard left and returned a bit later with a cutlass and 

slapped him with it. He also stated that he then went home, retrieved his firearm and went back 

to the corner. Mr. Bernard was shot and killed and the appellant was charged with the offence of 

murder. He was convicted of manslaughter and appeals his conviction. 

Held: appeal dismissed; conviction and sentence affirmed. 
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There can be no resistance to the appellant’s contention that the Prosecution had failed to satisfy 

the elements of the offence of murder. The jury’s acquittal on that charge is a testament to 

correctness of that proposition.  

Mr. Ducille submitted, inter alia, that the evidence of the Prosecution was that Bernard was 

struck in the chest from a distance from which it can be reasonably inferred that the appellant did 

not aim at Bernard. With respect to Counsel’s reasoning, I am unable to arrive at such a 

conclusion. The fact that Bernard was struck from a distance may be consistent with the 

inference of aiming and inconsistent with the claim that a warning shot was fired. 

Notwithstanding that the Prosecution may have failed to prove their case against the appellant for 

murder, the jury was satisfied that the appellant caused Bernard’s death by use of unlawful harm. 

The jury had not only the words of the appellant but the medical and firearm evidence to 

consider. Further, it was a matter for the jury how they would regard the appellant leaving the 

scene, retrieving a shotgun and returning to confront Bernard. 

Andy Francis v R SCCrApp No. 133 of 2009 Mentioned 

Norman Shaw v The Queen UKPC Appeal No. 58 of 2000 Considered 

R v Marr [1989] Lexis Citation 2858 Considered 

R v Smith [1974] 1 All ER 376 Applied 

Von Stark v R [2000] LRC 232 Considered 

Whitehorn v R [1985] LRC (Crim) 249 Mentioned 

______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 6 February 2018 we heard the submissions of Counsel and adjourned the hearing to 

consider our decision. We have done so and render it now. For all the reasons which appear 

below we dismiss the appeal and affirm the conviction and sentence imposed by the Judge. 

Background 

2. The appellant was tried for the offence of murder before Mr. Justice Bernard Turner. On 11 

March 2015, he was found not guilty of murder by the jury. However, he was convicted of 

manslaughter and later sentenced to ten years’ imprisonment.  

 

3. On 27 March 2015, the appellant filed a notice of appeal setting out the following grounds: 
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“1. The Learned Trial Judge erred in law when he left the offence of Manslaughter to    

the jury due to the lack of intent. 

2. The verdict is unreasonable and cannot be supported having regard to the 

evidence. 

3. The verdict is unsafe and unsatisfactory having regard to the  circumstances of the 

case.” 

Brief Facts 

4. On 9 January 2010, sometime around 6:00pm while on East Street in the area of Audley 

Kemp and Sons Bar, the appellant and Delshawn Bernard (“Bernard”) got into an 

argument. The incident escalated and both parties reportedly slapped each other. 

5. Bernard then left the scene and he returned shortly afterwards armed with a cutlass. He 

allegedly slapped the appellant with his hands and spanked him with the cutlass. The 

appellant ran off and he returned a short time later with a shotgun in his pants. 

6. Bernard reportedly walked in the direction of the appellant and as he got closer the 

appellant pulled out his shotgun from his pants and shot Bernard in the chest. Bernard was 

taken to hospital by ambulance where he was pronounced dead. Consequently, the 

appellant was arrested and interviewed for the offence of murder. The appellant confessed 

to firing a warning shot on the approach of Bernard and maintained that it was not his 

intention to harm Bernard. The appellant said that he fired a warning shot to prevent 

Bernard from taking the shotgun away from him and/or assaulting him. He was 

subsequently charged with murder. 

7. It is noteworthy that in his statement to the Police, the appellant did not mention that when 

Bernard came at him, Bernard was still armed with the cutlass or a weapon of any kind; nor 

did any evidence of Bernard being armed at that time emerge from the evidence in the trial. 

8. The trial was heard before Mr. Justice Bernard Turner (“the Judge”). The appellant was 

convicted and sentenced on 11 March 2015, for manslaughter. He was sentenced to ten 

years from the date of conviction. 

Ground 1 - The Learned Trial Judge erred in law when he left the offence of Manslaughter 

to the Jury thereby depriving the Appellant of an acquittal in all the circumstances namely; 

(a) the Prosecution’s failure to satisfy the elements of the offence of murder, (b) the 

Learned Judge’s misdirection on self defence and (c) Omission of a direction on Accident. 

9. There can be no resistance to the appellant’s contention that the Prosecution had failed to 

satisfy the elements of the offence of murder. The jury’s acquittal on that charge is a 

testament to correctness of that proposition. 
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10. Mr. Ducille submitted, inter alia, that the evidence of the Prosecution was that Bernard was 

struck in the chest from a distance from which it can be reasonably inferred that the 

appellant did not aim at Bernard. With respect to Counsel’s reasoning, I am unable to arrive 

at such a conclusion. The fact that Bernard was struck from a distance may be consistent 

with the inference of aiming and inconsistent with the claim that a warning shot was fired. 

11. Mr. Ducille also complained that the Judge had misdirected the jury on the issue of 

manslaughter and adverted our attention to that portion of the transcript where the 

following appears in the Judge’s summation to the jury at pages 347-8 of the transcript: 

“Now, if you find from the evidence that in fact it is shown that the 

defendant did not intend to kill the Deceased, the Defendant would 

not be  guilty of murder because the offence of murder requires an 

intention kill.  He would be guilty in those circumstances, of 

manslaughter only. 

 And as I said when you go through these matters you only get to that 

point having considered the issue of self defence. And “you do not find 

that self defence was in operation in this matter, the Prosecution have 

satisfied you so that you feel sure there was no self defence, then you 

come back to consider the question of intent to kill. 

If you do not find an intent to kill by the defendant then the defendant 

is not guilty of murder, but guilty of manslaughter due to an absence 

of an intention to kill.”  

12. Mr. Ducille referred to a decision of the Court in Andy Francis v R SCCrApp No. 133 of 

2009. I am uncertain of what utility this case is to the appellant. In Francis, the trial judge 

gave an adequate direction on self defence as Allen, P found at paragraph 18: 

"18. The learned judge in fact did leave the issue of self defence to the 

jury and we say appropriately discharged his duty by reminding them 

of the relevant evidence."  

The trial judge's directions on the offence of murder were found to be defective and the 

conviction for murder was quashed; but manslaughter was substituted in its place and the 

sentence of twenty-five years imposed. 

13. Notwithstanding that the Prosecution may have failed to prove their case against the 

appellant for murder, the jury was satisfied that the appellant caused Bernard’s death by 

use of unlawful harm. The jury had not only the words of the appellant but the medical and 

firearm evidence to consider. Further, it was a matter for the jury how they would regard 

the appellant leaving the scene, retrieving a shotgun and returning to confront Bernard. 
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14. I set out that part of the appellant’s statement to the Police which the jury was bound to 

consider during their deliberations: 

"He slapped me first and I slapped him back. Then he gone home and 

get he cutlass and sneak me and slap me with the cutlass and punch 

me down on the ground right through Burial Ground Corner. And he 

put the cutlass to my neck say he gone kill me. I was trying to show 

him everything cool.  And I gone home and get my gun and put it in 

my waist and gone back on  the corner. Cookie tell me don't get 

myself in no problems. So I was going back home and Shon came 

from nowhere like he came charging at me. I walk off and he still 

come at me and I fire one warning shot. I ain't even know he got 

shoot.”  

15. Mr. Ducille submitted that the Judge’s misdirection on manslaughter fundamentally 

prejudiced the appellant by depriving him of an outright acquittal; and that had the effect of 

depriving the appellant of his right to a fair trial in all the circumstances. 

16. We are unable to accept this argument because the Judge had a duty to leave the lesser 

charge to the jury.  

 

Self defence 

17. The appellant complained that the Judge misdirected the jury on self defence by failing to 

make clear that it was the Appellant’s contemporaneous perception of the facts (whether 

right or wrong, reasonable or unreasonable) which mattered, not the facts they actually 

were proved to be. 

18. The Learned Trial Judge directed the Jury at Page 331 lines 12-17;  

“Now what does acting in lawful self defence mean? The law is that a 

person acts in lawful self defence if in all the circumstances he believes 

that is the person, he believes that it is necessary to defend himself and 

the amount of force he uses in doing so is reasonable” (Emphasis 

added) 

19. Mr. Ducille’s recourse to Norman Shaw v The Queen UKPC Appeal No. 58 of 2000 does 

not assist the appellant because the very extract that Mr. Ducille brought to our attention is 

supportive of the Judge’s direction to the jury. At paragraph 21 of the judgment delivered 

by Lord Bingham of Cornhill his Lordship said, inter alia: 

“The jury may have rejected the appellant's plea of self-defence 

because Mantock in fact had no weapon and there was in fact no 
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weapon in the van. This would have been an unsound conclusion, 

since it was not the actual existence of a threat but the appellant's 

belief as to the existence of a threat which mattered. The jury were 

obliged to assess the situation as it  appeared to the appellant, a 

factual enquiry which was pre-eminently one for them which (it may 

be) they never carried out and which the Board cannot safely 

undertake itself.” (Emphasis added) 

20. In Shaw the appellant had been convicted of shooting two men to death in an apparent drug 

deal gone wrong. The Prosecution’s main witness was a man who claimed to have been 

present at the time of the killings. The appellant shot one man from whom he had taken the 

gun and who was unarmed at the time he was shot. He then shot another unarmed man who 

was inside a van and killed him. He shot another man with the intent to kill him but 

succeeded in wounding him only. 

21. At his trial, Shaw’s statement to the police was read into evidence. The relevant portion 

read; 

“When we spotted the fellows vehicle we came out of the cherokee - 

the four of us came out of the cherokee - and Keith Flowers 

approached the vehicle tapping on the glass on the blue van glass on 

the driver's side the  driver came out of the van and we asked him 

where was the fellow we made the bargain with. Then I realised 

someone was in the van when I noticed that there was slight 

movement in the van. I told the driver if he could ask his friend to 

come out of the van so that we could talk to him about our money. 

The driver opened the van door the driver's door and a  person came 

out. My partner realised that there is someone else in the van. The 

river then sat back on the driver seat extending his feet outside the 

van. Meanwhile I noticed that the driver was extending his hand 

behind the seat. I did not realise at the time what it was. When he 

pulled his hand from behind I then realise it was a pistol so when he 

was pointing it at us I hit his wrist and I grabbed on to his gun and at 

the same time one of my partners approached him with a gun and 

pointed at him the driver and told him to let go the gun. I realised 

[that] someone else pulling a next gun from inside the van and at the 

same time shouted `Bust it, bust it'. I then cranked the pistol that I 

took away from the driver and fired a shot because I knew I would 

have gotten shot if I did not do so. Firing the shot I heard a person in 

the van said `shoot them, shoot them'. I had no other chance but to 

fire anther (sic) shot. On firing the next shot the four of us turned to 

go to our vehicle then one of the four of us, someone shouted `Look 
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out, look out'. When I turned around I saw someone coming out of the 

van and I fired a third shot not knowing the damage it would cause. 

We then ran to our vehicle and went to a young girl's house I did not 

know ..."  

22. At paragraph 19 Lord Bingham said: 

“19. In the opinion of the Board it was necessary for the trial judge to 

pose two essential questions (however expressed) for the jury's 

consideration. (1) Did the appellant honestly believe or may he 

honestly have believed that it was necessary to defend himself? (2) 

If so, and taking the circumstances and the danger as the 

appellant honestly believed them to be, was the amount of force 

which he used reasonable?” 

23. Their Lordships were not satisfied that the trial judge had given a direction along the lines 

suggested and they found that this amounted to a misdirection. 

24. In the present matter under appeal, the Judge gave the following directions on self defence 

which are to be found at pages 331 to 334 of the transcript: 

“The Penal Code states that harm is unlawful which is intentionally 

caused without any of the justification in title seven of the code. And 

this is found under Title 7 of the Penal Code, Section 107 specifically 

subsection four of that section. And what this section says is that "For 

prevention of or for the defence of himself or another person against 

crimes such as murder, manslaughter, or dangerous or grievous 

harm, a person may justify the use of any necessary force or harm 

extending in the case of extreme necessity even to killing".  

And so, if a person in those circumstances killed another person then 

that harm is not lawful. And since the definition of murder is the 

infliction of unlawful harm it means that no offence was committed. It 

means that the person may have been killed, but there is no criminal 

offence of murder because murder is unlawful harm among the other 

elements that I am directing you on.  

It is not for the accused to prove to you that he was defending himself 

or even for the accused to raise the issue as to self-defence before you. 

It is for the Prosecution. It is the Prosecution's duty to satisfy you so 

that you feel sure that any harm inflicted was done without any 

justification as found in Title 7 of the Penal Code and specifically with 

respect of this issue Section 170(4).  
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They, the Prosecution must prove to you that the accused did not act 

in lawful self-defence.  

Now what does acting in lawful self-defence mean? The law is that a 

person acts in lawful self-defence if in all the circumstances he 

believes, that is the person, he believes that it is necessary to defend 

himself and the amount of force he uses in doing so is reasonable.  

To assist you in determining this issue you would have two main 

questions to answer. The first is this, did the accused honestly believe 

or may he honestly have believed that it was necessary to defend 

himself or someone else? And two, if so, and taking the circumstances 

and the danger as the accused honestly believed them to be, was the 

amount of force which he used reasonable? Now, before embarking 

on the determination of these two questions you must first assess what 

happened that morning.  

In assessing what happened and in deciding whether it was necessary 

for the accused to defend himself and whether his response was 

reasonable, you must use your common sense, your experience, and 

your knowledge of human nature. And in particular it is in respect of 

these issues that if, as counsel pointed out, you also consider all of the 

circumstances including the circumstances relative to the conditions 

of the deceased at the time.” (Emphasis added) 

25. That portion of the quotation underlined above mirrors the language suggested by the 

Board in Shaw, he has drawn to their attention that they must take into account what the 

appellant appreciated the danger to be at the material time. 

26. Mr. Ducille submitted that the Judge’s directions to the jury were plainly directed to the 

facts as they were perceived at the trial and not the facts as the appellant believed them to 

be at the date and time of the incident. We are unable to accept this argument because the 

Judge was merely explaining self defence to the jury and was clearly telling them that it is 

the person’s belief at the time he is purporting to act in self defence that must be looked at 

by the jury to determine whether the force used was reasonable or not. 

 

Manslaughter 

27. Just before the Judge was to sum up the case to the jury, he canvassed with Counsel such 

issues as intoxication, self defence and provocation. On the issue of provocation, Mr. 

Ducille expressed the view that it did not arise on the facts of the case. At page 318 of the 

transcript, he said, 
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“MR. DUCILLE: At that stage there would not be the issue of 

provocation because our position is based on the statement, which the 

Prosecution is relying on, is that when the second incident took place 

at the time of the firing he and Cookie were on their way out when the 

deceased sneaked up attacking him unaware.”  

28. Counsel for the Crown, Miss Marshall took the position that provocation was a live issue 

for the consideration of the jury. At page 317 of the transcript, she said: 

“MS. MARSHALL: There is an element of provocation having regard 

to the statement that was made to the arresting officer.” 

29. The Judge quite rightly recognised that he was duty bound to direct the jury on any defence 

that was disclosed on the evidence whether or not the appellant had advanced it in reliance 

upon it or not. In Von Stark v R [2000] LRC 232 at 237, the Privy Council stated, inter 

alia: 

“The function and responsibility of the judge is greater and more 

onerous than the function and the responsibility of the counsel 

appearing for the prosecution and for the defence in a criminal trial. 

In particular  counsel for a defendant may choose to present his case 

to the jury in the way which he considers best serves the interest of his 

client. The judge is required to put to the jury for their consideration 

in a fair and balanced manner the respective contentions which have 

been presented. But his responsibility does not end there. It is his 

responsibility not only to see that  the trial is conducted with all due 

regard to the principle of fairness, but to  place before the jury all the 

possible conclusions which may be open to them on the evidence 

which has been presented in the trial whether or not they have all 

been canvassed by either of the parties in their submissions. It is the 

duty of the judge to secure that the overall interests of justice are 

served in the resolution of the matter and that the jury is enabled to 

reach a sound conclusion on the facts in light of a complete 

understanding of the law applicable to them.”  

30. Their Lordships continued at 237: 

“But if there is evidence on which a jury could reasonably come to a 

particular conclusion then there can be few circumstances, if any, in 

which  the judge has no duty to put the possibility before the jury. For 

tactical reasons counsel for a defendant may not wish to enlarge upon, 

or even to mention, a possible conclusion which the jury would be 

entitled on the evidence to reach, in the fear that what he might see as 
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a compromise conclusion would detract from a more stark choice 

between a conviction on a serious charge and an acquittal. But if there 

is evidence to support such a compromise verdict it is the duty of the 

judge to explain it to the jury and leave the choice to them.” 

31. The Judge’s concern no doubt stemmed from the appellant’s statement made to the 

arresting officer, Police Constable Timothy Johnson, who said that on 9 January 2010 upon 

being arrested the appellant said: "Yes, officer I shot him because he attacked me. I shot 

him because he slapped me and he spanked me with a cutlass". It may be that given the 

short time between the event and the admission, the jury was satisfied that there was little 

or no opportunity for fabrication; and that the admission to Officer Johnson was the real 

reason the appellant shot Bernard, that is to say, because he had been slapped and also 

spanked with a cutlass. 

32. On the face of it, this evidence strongly suggests that the appellant had been provoked by 

Bernard and whether the story was accepted by the jury or not, it was the duty of the Judge 

to put the issue of provocation to them. 

 

Accident 

33. The appellant took issue with the failure of the Judge to leave the issue of an accident for 

the consideration of the jury. There is no substance to the complaint that the defence of 

accident was raised in the appellant's account of what transpired at the material time. He 

admitted, "… I fire one warning shot. I ain't even know he got shoot.”  

 

34. It is recognised that a court is obligated to put before the jury for their consideration any 

defence the appellant may have raised at his trial regardless how hopeless or tenuous it may 

seem to be or as Lord Lane, CJ stated in R v Marr [1989] Lexis Citation 2858: 

"It is however an inherent principle of our system of trial that 

however distasteful the offence, however repulsive the defendant, 

however laughable his defence, he is nevertheless entitled to have his 

case fairly presented to the jury both by counsel and by the Judge. 

Indeed it is probably true to say that it is just in those cases where the 

cards seem to be stacked most heavily against the defendant that the 

Judge should be most scrupulous to ensure that nothing untoward 

takes place which might exacerbate the defendant's difficulties."  

35. This does not mean, however, that the trial judge is obligated to place before a jury a 

defence which does not arise on the facts of the case. The statement, “I fire one warning 

shot” does not rise to the level of disclosing an accident. In fact it demonstrates a 
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deliberate act by the appellant. Accordingly, on that admission by the appellant, accident 

could not arise. The judge did not err in not leaving accident for the consideration of the 

jury.  

36. In the premises we find no favour with this ground as it is without merit; and it fails. 

 

Ground 2 - The verdict is unreasonable and cannot be supported having regard to the 

evidence. 

37. The ground of complaint that the verdict in respect of the appellant was unreasonable and 

cannot be supported having regard to the evidence was based on the same arguments put 

forward in support of the ground already dealt with.  

38. Nonetheless, we harken to the dictum of Dawson, J in the Australian case of Whitehorn v 

R [1985] LRC (Crim) 249 at 273, 

“To describe a verdict which ought to be set aside because it 

is unreasonable or cannot be supported having regard to the 

evidence as being an unsafe, unjust or dangerous verdict is, no 

doubt, to emphasize that the power of a court of criminal appeal to 

substitute another view of what the evidence will support for that 

of the jury is not to be exercised lightly. As was said by the Court 

in Raspor v The Queen, above, at p.352, “Verdicts of course ought 

not to be, and are not in practice, set aside except upon very 

substantial grounds.” 

39. He continued at pages 274-5:  

“A court of criminal appeal should conclude that a verdict is 

unreasonable or cannot be supported having regard to the evidence if, 

on the evidence, it considers it to be unsafe or unsatisfactory. The 

verdict will be unsafe or unsatisfactory if the court of appeal 

concludes that the jury, acting reasonably, must have entertained a 

sufficient doubt to have entitled the accused to an acquittal.” 

40. Furthermore, we have reviewed the evidence with great care, and are of the opinion that in 

view of all the circumstances of the case, it would be safe to allow this conviction to stand. 

This ground fails. 

 

Ground 3 - The verdict is unsafe and unsatisfactory having regard to the circumstances of 

the case 
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41. In R v Smith [1974] 1 All ER 376, Scarman, LJ made the following observation: 

“In R v Cooper [1969] 1 All ER 32 at 34, [1969] 1 QB 267 at 271 

Widgery LJ, delivering the judgment of the court, described this 

question as a 'subjective question'. Is there, as he put it, a lurking 

doubt to make us wonder whether an injustice has been done? In 

answering the question we are to have regard not only to the evidence 

but to the general feel of the case.” 

42. At the end of an anxious and prolonged consideration of the material put before us, 

including not only the transcript of the trial and the summing-up, but also the  submissions 

put to the court on behalf of the appellant, we think that the verdict was safe and 

satisfactory. We have no lurking doubt as to whether an injustice has been done in this 

case. This ground fails. 

43. In the premises, the appeal against conviction fails. The conviction stands and the sentence 

imposed, is affirmed. 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Isaacs, JA 

 

 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 

 

 

__________________________________________                                                

 The Honourable Sir Justice Barnett, JA (Actg) 


