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Civil appeal – Employment law – Fair Labour Standards Act – Hours of work – Overtime pay – 

Unilateral variation of contract  

Prior to the enactment of the Employment Act in 2001 Paradise Enterprises Ltd. took steps to 

bring the employment of its employees in line with what had been proposed in the incoming new 

legislative provisions which would replace the existing Fair Labour Standards Act (FLSA) with 

new provisions relating, especially, to hours of work. The terms of the new arrangement were 

communicated to the employees via staff memo in July 1999.  

This action was classified in the court below as a representative action and the appellant’s 

amended statement of claim alleged that at the time of engaging the appellant the respondent 

contracted to employ the appellant on a shift basis; that the appellant was required to work in 

excess of the standard hours of work per week and that the respondent required the appellant, on 

some weeks, to work in excess of seven days a week. As such, the appellant sought a declaration 

that the respondent was in breach of its contract of employment and in breach of the FLSA by 

causing some of its employees to work in excess of 8½ hours per day; and by causing some of its 

employees to work a 7 day week. The appellant also complains that the unilateral variation of his 

contract resulted in the reduction of his wages or base pay per week. The judge refused the relief 
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holding that there was no basis on the evidence or in law to uphold the claims. As a result the 

appellant has appealed to this Court.  

Held: appeal dismissed; costs to the respondent to be taxed if not agreed.  

The appellant complains that where the employee had to work on a holiday in any given week he 

was not only entitled to be paid his regular wage for the holiday but was  also entitled to be paid 

an additional double wage for the work performed on the holiday. However, a proper reading of 

the Act reveals that triple recovery for working on a holiday was not the law; it was 

impermissible .The cases support this view. 

The appellant also complains that the respondent did not pay overtime as mandated by the 

FLSA; that in breach of the FLSA the respondent did not pay the plaintiff holiday pay for the 

10 statutory holidays per year not worked; that the respondent failed to pay holiday pay at the 

rate of double time for working those 10 statutory holidays as mandated by the FLSA and that 

the respondent failed to pay vacation pay at the rate of 4% on wages during the year of 

employment. The learned trial judge held that so far as overtime and holiday pay were concerned 

the evidence did not support the claim that the appellant was not paid in accordance with the 

FLSA. In fact, the learned judge held that the evidence contradicted the claims. Having seen and 

heard the appellant the judge could properly come to that conclusion and this Court sees no 

reason to interfere; the Court is not of the view that he was plainly wrong to arrive at such a 

conclusion.  

Regarding the appellant’s complaint about the unilateral variation of his contract, the judge 

rejected this complaint for two reasons: firstly, the appellant did not produce any evidence to 

support his contention that he suffered loss of pay as a result of the variation. Secondly, the judge 

ruled that the appellant accepted the unilateral variation and did not leave the employ, nor object 

to the variation until bringing this action. The Court sees no reason to interfere with the decision 

of the judge on this point.  

 

 

 

J U D G M E N T  

 

___________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. This is an appeal from the judgment of Winder J. dismissing a claim for several declarations 

pertaining to the employment contract of the appellant with the respondent. The action was 

originally classified as representative having regard to the origin of the complaint. 

 

The Appeal 
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2. Seven grounds of appeal are set out in the Notice of Appeal (NOA). They are as follows: 

 

“1. The learned Trial Judge erred in law and in fact in failing to 

make a finding that overtime wages is pursuant to Section 7 of 

Fair Labour Standard Act (FLSA) and attracts vacation pay, 

pursuant to part IV Section 19 of the FLSA.  

 

2. The learned Trial Judge erred in law and in fact in failing to 

recognize that Part II section 5 sub-section 2 of the FLSA, reduced 

the standard hours of work by 8 hours, for every public holiday 

occurring in that week, even though the employee is paid for the 

entire week. Therefore, he fell in error by finding that double pay 

for work performed at the rate of wages include the reduction of 

the 8 hours for every public holiday.  

 

3. The learned Trial Judge erred in law and in fact in not 

recognizing that Overtime is based on work performed and not on 

work not performed.  

 

4. The learned Trial Judge erred in law and in fact in failing to 

factor Mr. Tyrone Morris written contract of employment, which 

mandates that Tips/Service Charge are to be paid weekly, along 

with his regular pay, which formed part of his wages and attracts 

vacation pay. See Privy Council Ruling Peter Anthony Pereira 

and Another V. Hotel Jayapuri BHD & Another.  

 

5. The learned Trial Judge erred in law and in fact by failing to 

apply the ratio decidendi in the Rigby v Ferodo Ltd 1988 (I C R 29 

(HL)) where the court held that in the absence of the employer 

seeking to terminate the contract of service, it had with the 

employee, the employer had sought to compel the employee to 

accept a wage that was less than what he was entitled to under the 

contract; that the employee in continuing to work and receiving a 

reduce payment under protest, had not accepted a variation in the 

terms of the contract, and therefore, he was entitled to recover the 

difference between his contractual entitlement and the amount 

paid by the employer either in damages for breach of the contract 

or in debt. 

 

6. The learned Trial Judge erred in law and in fact in para 15 of 

his judgment, when he said “regrettably there was no evidence 

brought by the Plaintiff by way of salary slips or other evidence 

verifiable facts. This point was addressed in the plaintiff’s 

submission at 5.5 where the court was invited to look at Tab 1 of 

the bundle of documents vol 1 which would show that the 
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plaintiffs base pay was reduced as a result of the unilateral change 

of the work week in July 1999 from 48 hrs to 40 hrs. At page 49 of 

the Plaintiff’s Bundle of Documents, volume 1 you will find a job 

letter for the plaintiff from the defendant dated December 15
th

 

1998, with a base pay of $270.29. This amount is further 

supported at page 39 line 14 of plaintiff’s Bundle of Documents, 

volume 1, the Tables Games Earnings Week Ending 4/4/99, 

showing that the plaintiff was paid $270.30 for working regular 

hours of 48 hrs.  

 

Also, at page 56 of plaintiff’s Bundle of Documents, volume 1 you 

will again find a job letter for the Plaintiff from the Defendant 

dated September 16
th

, 1999, with a base pay of $229.75. This 

amount is further supported at page 41 line 10 of plaintiff’s 

Bundle of Documents, volume 1 of the Tables Games Earnings 

Week Ending 9/12/99, showing that the Plaintiff was paid $229.75 

for working regular hours of 40hrs. This is clear reduction in the 

Plaintiffs wage of 14.998% or $40.54.  

 

7. The learned Trial Judge erred in law and misdirected himself 

by relying on Western Excavation (ECC Ltd.) v Sharp [1978] 1 

QB 761, which deals with constructive dismissal, which was never 

pleaded by the Plaintiff.” 

 

Background 

 

3. Prior to the enactment of the Employment Act in 2001, the respondent took steps to bring the 

employment of its employees in line with what had been proposed in the incoming new 

legislative provision which would replace the existing Fair Labour Standards Act with new 

provisions relating, especially, to hours of work. 

 

4. By letter dated the 1
st
 July, 1999 the respondent circulated a staff memo by which it outlined 

the new terms and conditions of employment that were to come into being on that date as 

follows: 

 

“(1) You will be paid on a shift rate basis.  

 

(2) Your daily rate of pay will be increased by a cost of living 

allowance, if employed for one year or more. 

 

(3) You are a participant in the bonus distribution.  

 

(4) The standard work week will be 5 shifts (8 hours each) spread 

over 5 days. However, to ensure that coverage is adequate 

throughout our operation, you may be asked to work a 6 day week 

or you may elect to work a 6 day week which once scheduled will 
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remain in effect until mutually agreed to change. The sixth day 

will be paid at the same rate of pay as the other five days.  

 

(5) Hours worked in excess of the normal daily shift (8 hours) will 

be paid at 1½ times the normal hourly rate.” 

 

5. On its face it would appear that the employees would not suffer from the imposition of the 

revised terms and the respondent thought them an “upgrade”. The new terms included 

reduced hours of work and an increased rate of pay, with no loss of existing benefits. 

 

The Claim 

 

6. An amended writ was filed in January 2011. A number of complaints were made by the 

appellant relating to the employment by the respondent, but since they predated the coming 

into force of the Employment Act 2001, the action was decided on the basis of the Fair 

Labour Standards Act (FLSA) which was the governing law at the time. 

 

7. In respect of the claims the appellant sought the following special damages and declarations:  

 

“(i) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiffs, and in breach of the Fair Labour 

Standards Act, by causing some of the Plaintiffs to work in excess 

of eight and one-half (8½) hours per day; 

 

(ii) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiff, and in breach of the Fair Labour 

Standards Act, by causing some of the Plaintiffs to work a seven 

(7) day week; 

 

(iii) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiffs, and in breach of the Fair Labour 

Standards Act, by failing to pay Vacation Pay on Overtime for 

Overtime worked pursuant to Section 22 of the Fair Labour 

Standards Act; 

 

(iv) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiff, and in breach of the Fair Labour 

Standards Act by not paying the Plaintiffs for any of the ten (10) 

Statutory Holidays per year when the Plaintiffs did not work. 

 

(v) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiff, and in breach of the Fair Labour 

Standards Act by not paying the Plaintiffs Holiday Pay at the rate 

of double time for working on any of the ten (10) Statutory 

Holidays per year. 
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(vi) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiff, and in breach of the Fair Labour 

Standards Act by not paying the Plaintiffs Vacation Pay at the 

rate of Four (4) Percent (%) on the total Wages earned by the 

Plaintiffs during any of the years of each of the Plaintiffs’ 

employment. 

 

(vii) A Declaration that the Defendant is in breach of its contract 

of employment with the Plaintiff, and in breach of the Fair 

Labour Standards Act by not paying the Plaintiffs Vacation Pay 

at the rate of Four (4) Percent (%) on the hours worked in excess 

of the standard hours (eight (8) hours) worked each day by the 

Plaintiffs during any of the years of each of the Plaintiffs’ 

employment.  

 

(viii) An injunction that the Defendant do furnish an accounting 

of all Overtime worked, Public Holidays worked and not worked 

and total Wages, the Holidays paid, Vacation entitlement, 

Vacation paid, Accrued Vacation all their years of employment 

with the Defendant (sic). 

 

(ix) Damages. 

 

(x) Exemplary Damages; 

 

(xi) Interest; 

 

(xii) Further or Other Relief; 

 

(xiii) Costs.” 

 

8. So far as these claims are concerned three points of general significance need to be made. 

First, declaratory relief is discretionary. Even if established the judge reserves a discretion 

not to grant it. The second point is that to the extent the appellant seeks, and the claim 

appears to be entirely one for special damages, the law is that he who seeks special damages 

must plead and prove. It is not a question of general damages. Third, just one witness gave 

evidence, that was the appellant himself. The respondent called no witnesses. 

 

9. We turn now to the claims. 

 

10. By paragraphs 2, 3 and 4 of the amended statement of claim the appellant claimed the 

following: 

 

“2. At the time of engaging the plaintiff the defendant contracted 

to employ the plaintiffs on a shift basis. 
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3. The plaintiffs were required to work in excess of the standard 

hours of work per week as particularised in the FLSA. 

 

4. The defendant required the plaintiffs to work on some weeks 

seven days a week contrary to the FLSA.” 
 

11. In support of these allegations, the appellant sought the following declaratory reliefs in 

paragraphs 1 and 2 of the prayer: 

 

“(i) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiffs, and in breach of the Fair Labour 

Standards Act, by causing some of the Plaintiffs to work in excess 

of eight and one-half (8½) hours per day; 

 

(ii) A Declaration that the Defendant is in breach of its contract of 

employment with the Plaintiff, and in breach of the Fair Labour 

Standards Act, by causing some of the Plaintiffs to work a seven 

(7) day week” 

 

12. The learned judge refused the reliefs holding that there was no basis on the evidence or in 

law to uphold the claims. 

 

13. In the Notice of Appeal, the only ground that addresses hours of work is ground 2. There the 

Notice of Appeal states: 

 

“2. The learned Trial Judge erred in law and in fact in failing to 

recognize that Part II section 5 sub-section 2 of the FLSA, reduced 

the standard hours of work by 8 hours, for every public holiday 

occurring in that week, even though the employee is paid for the 

entire week. Therefore, he fell in error by finding that double pay 

for work performed at the rate of wages include the reduction of 

the 8 hours for every public holiday.” 
 

14. This appears to be a complaint that where the employee had to work on a holiday in any 

given week he was not only entitled to be paid his regular wage for the holiday but was  also 

entitled to be paid an additional double wage for the work performed on the holiday. The 

judge rejected this and so do we.  

 

15. We set out the relevant provisions of the FLSA:  

 

“5. – (1) Except as otherwise provided by or under this Act, no 

employer shall cause or permit any employee to work in excess of 

eight and one half hours in any day or forty eight hours in any 

week (in this Act referred to as the standard hours of work) 

without the payment of overtime pay in respect of any such excess 

in accordance with section 7. 
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  (2) The standard hours of work in a week shall be reduced by 

eight hours for every public holiday occurring in that week 

 

(3) Where by reason of the nature of any employment the hours of 

any employee for the purposes of such employment are required 

to be irregular, the standard hours of work in a day or week of 

any such employee may be calculated, in such manner and in such 

circumstances as may be prescribed, as an average over a period 

of two or more weeks. 

 

… 

 

7. Where an employee is required or permitted to work in excess 

of the standard hours of work, he shall be paid in respect of such 

work at a rate of wages not less than – 

 

(a) in the case of overtime work performed on any public 

holiday or day off, twice his regular rate or wages; 

 

(b) in any other case, one and one-half times his regular 

rate of wages,  

 

and any wages paid or to be paid as required by this section are in 

this Act referred to as overtime pay.  

 

… 

 

19. In this Part –  

 

“vacation pay” means four per centum of the wages earned by an 

employee during the year of employment in respect of which he is 

entitled to the vacation; 

 

“year of employment” means continuous employment of an 

employee by one employer –  

 

(a) for a period of twelve consecutive months beginning 

with the date the employment began or any subsequent 

anniversary date thereafter; or 

 

(b) in relation to any particular employment or category of 

employment, for such other year as the Minister may by 

order direct for that employment or category of 

employment.  
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… 

 

22. Vacation pay shall be for all purposes be deemed to be wages.” 

 

16. A proper reading of the Act reveals that triple recovery for working on a holiday was not the 

law; it was impermissible .The cases support this view. 

 

17. By paragraph 5 of the amended statement of claim the appellant claimed that the respondent 

did not pay overtime as mandated by the FLSA. By paragraph 6 of the amended statement of 

claim the appellant claimed that in breach of the FLSA the respondent did not pay the 

plaintiff holiday pay for the 10 statutory holidays per year not worked. In paragraph 7 it is 

alleged that the respondent failed to pay holiday pay at the rate of double time for working 

those 10 statutory holidays as mandated by the FLSA. And, in paragraph 8, the 

appellant alleges that the respondent failed to pay vacation pay at the rate of 4% on wages 

during the year of employment. 

18. Significantly declarations 3 - 8 of the prayer address the claims made in  paragraphs 5, 6, 7 

and 8 of the amended statement of claim. 

 

19. The judge held, in paragraph 18 of the judgment, that so far as overtime and holiday pay 

were concerned the evidence did not support the claim that the appellant was not paid in 

accordance with the FLSA. In fact he held that the evidence contradicted the claims. 

 

20. Having seen and heard the appellant the judge could properly come to that conclusion and we 

see no reason to interfere. We cannot say he was plainly wrong. 

 

21. That effectively disposes of the claims and the reliefs sought. 

 

22. However, the Notice of Appeal addresses other matters. For example, grounds 1, 3 and 4 of 

the Notice of Appeal do not justify declaratory reliefs. Nor are they part of the claim as 

expressed in the amended statement of claim. It is difficult to see how they relate to the claim 

or the judgment. 

 

23. Grounds 5, 6 and 7 of the Notice of Appeal address the judge's decision that the unilateral 

variation of the contract was accepted by the appellant by remaining on the job. The case 

cited by the judge supports the position he took.  

 

24. The basic complaint made by the appellant was that the unilateral variation of his contract 

resulted in the reduction of his wages or base pay per week. 

 

25. The judge rejected this complaint for two reasons. Firstly, the appellant did not produce any 

evidence to support his contention that he suffered loss of pay as a result of the variation. 

Secondly, the judge ruled that the appellant accepted the unilateral variation and did not 

leave the employ, nor object to the variation until bringing this action. 
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26. Moreover, no specific relief is claimed as a result of the variation. The appellant did say his 

take home pay was less after the variation but there is no specific claim in the amended 

statement of claim related to the variation. 

 

27. Mr. Ferguson argued that the judge was wrong. He referred us to a number of exhibits which 

he claimed supported the contention that there was a loss of wages as a result of the variation. 

Again, however, it is necessary to repeat that there was no claim made on the basis of the 

variation. 

 

28. In any event the referenced exhibits simply refer to the wages earned. They do not show the 

rate of wages only the take home pay. By the terms of the variation there was to be no 

reduction in the rate of pay, indeed it was to be increased by the cost of living allowance. 

 

29. We, therefore, see no reason to interfere with the decision of the judge on this point. 

 

30. The above covers in their entirety the claims and reliefs claimed in the amended statement 

of claim 

 

31. On balance we do not see that any of the reliefs claimed were made out so as to be made the 

subject of a declaratory order. In the circumstances the appeal is dismissed. 

 

32. Costs to the respondent to be taxed if not agreed. 

 

 

 

 

     _____________________________________________ 

     The Honourable Sir Hartman Longley, P 

 

 

 

 

     _____________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

     _____________________________________________ 

     The Honourable Madam Justice Crane-Scott, JA 


