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Civil appeal – Divorce – Petition – Particulars of cruelty – Further and better particulars - 

Whether order final or interlocutory – Lord Esher’s application test – Section 18 of the 

Matrimonial Causes Act – Rule 4 of the Matrimonial Causes Rules – Rule 21(1) of the 

Matrimonial Causes Rules -  

On the 15
th

 August, 2013 the respondent filed a petition for divorce, alleging that the appellant 

had treated her and a child of the family with cruelty. However, the petition contained no 

particulars to substantiate this claim. Notwithstanding that a memorandum of appearance was 

filed on the appellant’s behalf no answer or cross-petition was filed and the hearing was set for 

March 2015. Two days prior to the date of the hearing the appellant’s attorney wrote to the 

respondent’s attorney complaining that the appellant was prevented from answering the petition 

because it failed to particularize the respondent’s allegation. The following day the respondent’s 

attorney responded by letter and outlined the particulars of cruelty. By way of the same letter 

counsel explained that due to the nature of the allegations the particulars were omitted from the 

petition.  
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At the trial, counsel for the appellant submitted that the petition should have been dismissed 

pursuant to section 18 of the Matrimonial Causes Act (MCA) on the basis that it disclosed no 

particulars of cruelty. On the 18
th

 March, 2015 the trial judge refused to dismiss the respondent’s 

petition for lack of particulars and the appellant appealed to this Court. 

On appeal, the respondent raised three preliminary objections: 1. the appeal was out of time and 

there had been no application for an extension of time; 2. the matter was not appealable without 

leave; 3. there was no stay of proceedings obtained from the court below. 

Held: appeal dismissed. Costs of the appeal awarded to the respondent in the amount of 

$2,000.00. 

Counsel for the respondent submitted that the appeal was against an interlocutory order and was, 

therefore, out of time while the appellant submitted that the appeal was against a final order and 

therefore was not out of time. In considering the question of whether the judge’s order was final 

or interlocutory, applying Lord Esher’s application test (derived from the case of Saloman v. 

Warner and others (1891) 1 QB 734), the Court was of the view that her decision could not, by 

any measure be construed as a final disposition of the matter. 

Rule 4(1)(i) of the Matrimonial Causes Rules (MCR) provides that a petition shall set out with 

sufficient particularity the ground(s) upon which relief is sought. Rule 21(1) of the MCR, 

however, makes provisions for the particulars required under rule 4(1) to be requested and 

ordered. The phrase “furnish particulars” in rule 21(1) implies that particulars may be requested 

where none were pleaded in the petition. The fact that the particulars were not included was not 

fatal to the proceedings and the petition stood.  

While rule 4(1) requires that the petition include particulars, rule 21(1) allows for the furnishing 

of any default of particulars, which argues powerfully against any suggestion that the 

requirement for particulars to be included in the original petition filed under rule 4(1) is 

mandatory, and against the notion that the failure to incorporate particulars in the petition voids 

the petition. There was nothing further in the MCR or the MCA which suggested that a petition 

was null and void for failure to incorporate the particulars in a petition. Rule 4(1) did not, 

therefore, impose a mandatory requirement to include particulars. As such, the Court could not 

agree that the trial judge erred in fact and in law in declaring that the respondent’s petition 

should not be dismissed. To the contrary, she correctly refused to dismiss the petition. 

Peace Holdings Ltd. v. First Caribbean International Bank (Bahamas) Ltd. SCCivApp No. 57 of 

2014 considered 

Saloman v. Warner and others (1891) 1 QB 734 applied 
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______________________________________________________________________________ 

 

REASONS FOR DECISION 

 

______________________________________________________________________________ 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On the 14
th

 November, 2016, the Court dismissed the appeal against the Order of Fraser, J, 

finding that she correctly refused to order any amendments to the petition and upheld the 

respondent’s petition for divorce. We promised to give our reasons at a later date and do so 

now. 

 

2. This was an appeal from an interlocutory order of Fraser J, wherein on the 18
th

 March, 2015, 

she ordered: 

 

“(i) That the petition will not be dismissed; 

 

  (ii) That the petitioner will not be required to amend 

her ground stated at paragraph 7 of the petition; 

 

 (iii) That the respondent is at liberty to file an 

answer and cross petition; and 

 

 (iv) That the respondent is at liberty to request 

further and/or better particulars” 

 

3. The basis for the judge’s decision was that the ground of the petition involved a complaint 

concerning a young child, whose interests needed to be protected and that it was therefore 

sufficient in the circumstances to permit the respondent and the petitioner to give viva voce 

evidence from the box, rather than compel the petitioner to set out the details of the grounds 

for divorce in the petition. 

 

Background  
  

4. The appellant and the respondent were married on the 1
st
 December, 2011, on the island of 

Abaco, The Bahamas. There is one child of the marriage who was born on the 4
th

 March, 

2013, however, the daughter born to the respondent prior to the marriage on the 23
rd

 May, 

2001, was alleged to be a child of the family. 

 

5. On the 15
th

 August, 2014, the respondent filed a petition alleging that the appellant had 

treated both her and the child of the family with cruelty. However, the petition contained no 

particulars to substantiate this claim. The appellant filed a Memorandum and Notice of 

Appearance on the 8
th

 October, 2015, evincing an intention to defend the matter. However, 

no answer or cross-petition was filed in response to the petition in the time limited for doing 

so, or at all. The matter was set for hearing on the 17
th

 March, 2015 and on the 15
th

 March, 
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2015, the appellant’s attorney wrote to the respondent’s attorney complaining that the 

appellant was prevented from answering the petition because it failed to particularize the 

respondent’s allegation. The appellant’s attorney requested that the respondent’s attorney 

address the issue, and informed her (the respondent’s attorney) of her intention to raise the 

“appropriate points in limine” on behalf of the appellant at trial.  

 

6. The respondent’s counsel responded by letter the following day, on the 16
th

 March, 2015, 

outlining the particulars of cruelty. According to the letter, the main basis for the allegation 

of cruelty was that the appellant had sexually molested the respondent’s twelve year old 

daughter. In the letter, the respondent’s counsel explained that given the nature of the 

allegations the particulars were omitted from the petition in order to maintain the privacy of 

the parties, particularly the child.  

 

7. As a result of the allegations of molestation, criminal proceedings were also brought against 

the respondent but had not been concluded at the time of the presentation of the petition. 

 

8. At the trial of the petition, counsel for the appellant made the submission in limine, that the 

petition should have been dismissed pursuant to section 18 of the Matrimonial Causes Act 

(MCA) on the basis that it disclosed no particulars of cruelty, and further, the claim that “the 

respondent treated the petitioner and the child of the family with cruelty” was not a ground 

for divorce under section 16 of the MCA.  

 

9. Section 18 of the MCA gives courts the power to dismiss a petition if it is not satisfied on the 

evidence that the case for the petitioner was proved. The learned judge rejected the 

appellant’s submission, reasoning, with respect to section 18, that a witness could expound 

on the grounds stated and provide further details of the particulars that were pleaded when 

they took the stand. She stated that it would have been acceptable for the appellant to simply 

deny the allegation of cruelty. Further, the judge opined that it was not in the best interest of 

the child for the particulars of cruelty to be specifically pleaded, given the circumstances. 

 

10. By Notice of Motion filed herein on the 14
th

 April, 2015, the appellant challenged the judge’s 

order on four grounds. However, the second, third and fourth grounds are best addressed 

under the first ground of whether the learned judge erred in fact and in law in refusing to 

dismiss the petition. 

 

11. The respondent raised three preliminary objections to this appeal. First, it was submitted that 

the appeal was out of time and that no application was made nor leave obtained for an 

extension of time within which to appeal. Second, that the matter was not an appealable 

matter. Third, it was submitted that no stay of the proceedings was obtained from the trial 

court.  
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12. With respect to the first preliminary objection, Mrs. Bowe-Darville for the respondent argued 

that the appellant did not obtain the requisite leave to bring the matter before this Court. She 

contended that an extension of time was required on the basis that the matter to be appealed 

was an interlocutory order of the court below. Counsel relied on rule 11(1) (a) of the Court of 

Appeal Rules which states: 

“11 (1) Every notice of appeal shall be filed and a 

copy thereof served by the appellant upon all 

parties to the proceedings in the court below who 

are directly affected by the appeal- 

 (a) in the case of an appeal from an 

 interlocutory order, fourteen days 

… 

calculated from the date on which the judgment 

or order of the court below was pronounced or 

made…” 

13. She asserted that the time between the judge’s ruling and the filing of the appeal exceeded 

the 14 days limited for the filing of such an appeal. 

 

14. In response, the appellant contended that an extension of time was not required because the 

judge’s order was final, and an appeal could therefore be, and was lodged within six weeks of 

the date of the order. Counsel’s characterisation of the order as final, as opposed to 

interlocutory, was based on the fact that the judge rejected the appellant’s motion to dismiss 

the petition or require the respondent to make amendments. Consequently, it was argued that 

as the petition contained no particulars of the only ground alleged no proper ruling granting a 

decree nisi could be arrived at and the proceedings were at an end. 

 

15. In support of the position that the order was final, the appellant relied on the decision of 

Peace Holdings Ltd. v. First Caribbean International Bank (Bahamas) Ltd. SCCivApp 

No. 57 of 2014. In that case, the court dealt with a similar question of whether an order of the 

trial judge was final or interlocutory. It applied Lord Esher’s “application test” enunciated in 

Saloman v. Warner and others (1891) 1 QB 734, which held that: 

 

“…if the decision whichever way it is given will, if it stands, 

finally dispose of the matter in dispute, it is final. If, on the 

other hand the decision if given one way will dispose of the 

matter in dispute, but if given in the other, will allow the action 

to go on, then it is interlocutory”. 
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16. In respect of the second preliminary objection, the respondent contended that while the 

appellant was given liberty to request further and better particulars and to file an answer and 

cross petition, the appellant did not obtain the requisite leave to bring the matter before this 

court pursuant to section 11(b) and (f) of the Court of Appeal Act. Those provisions read: 

 

“11. No appeal shall lie -  

 

… 

 

(b) from an order of a Justice of the Supreme 

Court giving unconditional leave to defend an 

action; 

 

… 

 

f) without leave of the Supreme Court or of the 

court from any interlocutory order or 

interlocutory judgment made or given by a 

Justice of the Supreme Court…” 

 

17. Counsel for the appellant asserted that the matter fell under the exception to section 11(f)(iii) 

of the Court of Appeal Act, and the appellant did not require leave. Section 11(f)(iii) allows 

an appeal to be brought without leave where a decree nisi in a matrimonial case has been 

granted. This section, so far as is relevant, states that: 

 

“11.  No appeal shall lie -  

 

… 

 

f) without the leave of the Supreme Court or of 

the court from any interlocutory order or 

interlocutory judgment made or given by a 

Justice of the Supreme Court except 

 

… 

 

(iii) in the case of a decree nisi in a 

matrimonial cause…” 

 

18. In considering the question of whether the judge’s order was final or interlocutory, applying 

Lord Esher’s application test, we found that the application before the trial judge involved a 

determination of whether or not the petition should have been dismissed for lack of 

particulars. The judge upheld the petition, and gave liberty to the respondent to request 

further and better particulars, and file an answer or cross-petition. We were of the view that 

her decision could not, by any measure be construed as a final disposition of the matter. To 

the contrary, having endowed the respondent with the said liberties, and having plainly 
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denied the request to dismiss the petition the judge demonstrated the intention that the 

proceedings should continue. 

 

19. The appellant’s argument that the order was final because the petition lacked particulars and 

that no decision granting a decree nisi could be reached was unsustainable as that was not the 

effect of the judge’s decision. We reiterate the principle in Saloman’s case that a final order 

is to be determined by looking to the judge’s decision which, if it stood, would finally 

dispose of a matter. The appellant therefore, incorrectly sought to speculate regarding the 

decision the judge could prospectively make, namely, whether the petition could be proved at 

trial. 

 

20. Moreover, the appellant’s assertion that this matter fell into the exception to section 11(f)(iii) 

was incorrect. Section 11(f)(iii) refers to an appeal against the grant of a decree nisi in a 

matrimonial cause. In the instant matter a decree nisi had yet to be granted, hence the case 

could not fall within the exception. 

 

21. In the premises, we determined that leave was required for filing the appeal, as was an 

application for an extension of time. 

 

22. As it turned out, the appellant, by application filed on the 11
th

 November, 2016, sought an 

extension of time and/or stay of proceedings. We granted leave to appeal and extended the 

time within which to appeal, and the appeal was heard as noted. 

 

23. The substantive issue of the appeal was whether the judge was correct in refusing to dismiss 

the petition. 

 

24. Counsel for the appellant complained that the judge’s order, giving liberty to the respondent 

to apply for further and better particulars, and leave to file an answer and a cross-petition, 

was not proper nor was it in accordance with rule 4(1)(i) of the Matrimonial Causes Rules 

(MCR). That rule provides: 

“4. (1) The petition (except in a suit for jactitation of 

marriage) shall state - 

… 

(i) the matrimonial offences alleged, or other 

grounds upon which relief is sought, setting out 

with sufficient particularity the individual facts 

relied on, but not the evidence by which they are 

to be proved, and if such be the case that any 

person with whom adultery or sodomy is alleged 

to have been committed has died before the 

presentation of the petition…” 
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25. She asserted that further and better particulars was a recourse that was available in matters 

falling within the purview of the Rules of the Supreme Court (RSC) but was not appropriate 

in matrimonial matters which were governed by the Matrimonial Causes Act. 

 

26. Counsel argued that the appellant could not respond to the petition because it was not 

sufficiently particularized. She disagreed with the judge’s suggestion that she ought to submit 

a general denial of the allegation of cruelty in the circumstances.  

 

27. Mrs. Farquharson-Seymour argued further that both legislation and case law in The Bahamas 

dictated that “shall” ought to be read as imposing a mandatory obligation.  She asked for a 

finding that it was mandatory for the particulars to have been included in the petition. 

 

28. We were not convinced by Counsel’s arguments under this ground. Of note was rule 21(1) of 

the MCR which provides that: 

“21. (1) Any party may by letter require any other 

party to furnish particulars of any allegation or other 

matter pleaded and, if the other party fails to furnish 

such particulars within a reasonable time, the party 

requiring the particulars may apply for an order that 

particulars be given.” 

29. This rule was instructive. Firstly, rule 21(1) is not framed in the same terms as the rule 

relating to further and better particulars in the RSC. “Further and better particulars” under the 

RSC implies that particulars were given. However, the phrase “furnish particulars” in rule 

21(1) implies that particulars may be requested and provided where none were pleaded in the 

petition, as in the present situation. It follows, that the judge’s order giving liberty to the 

appellant to apply for further and better particulars was authorised by rule 21(1) of the MCR 

and may include the request and order for particulars required by rule 4(1). In our judgment, 

the fact that the particulars were not included was not fatal to the proceedings as suggested 

by Counsel, and the petition stood. In our view, the fact that the judge used the terminology 

from the RSC was of no consequence in the circumstances. 

 

30. Secondly, the rules must be read as a whole, and rule 4 must be read together with rule 21. 

Indeed, rule 4(1) requires that the petition include particulars, but rule 21 allows for the 

furnishing of any default of particulars, which argues powerfully against any suggestion that 

the requirement for particulars under rule 4(1) is mandatory, and against the notion that the 

failure to incorporate particulars in the petition voids the petition. There was nothing in the 

MCR or the MCA which suggested that a petition was null and void for failure to incorporate 

the particulars in a petition. We therefore found that rule 4(1) did not impose a mandatory 

requirement to include particulars in a petition and that these could be furnished thereafter 
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pursuant to rule 21(1). In the premises, we could not agree that the trial judge erred in fact 

and in law in declaring that the respondent’s petition should not be dismissed. To the 

contrary, she correctly refused to dismiss the petition. 

 

31. For these reasons we dismissed the appeal and awarded costs to the respondent in the amount 

of $2,000.00.  

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

     ________________________________________________ 

     The Honourable Dame Anita Allen, P 

 

 

 

 

     ________________________________________________ 

     The Honourable Madam Justice Crane-Scott, JA 

 

 

 


