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Criminal appeal – Application for an extension of time – Cause of death - Identification evidence 

– Whether jury should have been discharged after prejudicial portion of statement admitted into 

evidence – No case to answer submission – Hearsay – Inadmissible hearsay – Res gestae – Dying 

declaration – Lurking doubt - Section 17 of the Court of Appeal Act – Section 39 of the Evidence 

Act 

On 6 January 2014 Marcus Miller Jr. (Marcus) was shot to the face while at Gibson’s Bar located 

on Carmichael Road. Following the shooting he was transported to the hospital. While at the 

hospital he was visited by his father and in response to his father’s question as to whether he knew 

who shot him Marcus replied “A man named Blue shoot me.” The reference to Blue was to the 

intended appellant. At trial the Crown relied on statements made by Marcus prior to his demise; 

the statement to his father, a statement to the police made the day following the attack and reduced 

into writing and a second verbal statement to two police officers, made in the presence of Marcus’ 

brother. During the trial the statements of who shot Marcus were admitted by the trial judge as 
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exceptions to the Hearsay Rule and as part of the res gestae. None of the other witnesses that 

testified at the trial were able to identify any of the alleged shooters. An individual, Tyson Cargill, 

identified the intended appellant on an identification parade but he did not participate in the trial, 

as by that time he was deceased and the Crown did not make an application to have his statement 

admitted into evidence. The fact that Cargill identified the intended appellant was testified to by 

Inspectors Missick and Taylor, the officers that conducted the identification parade. 

The intended appellant was convicted of murder on 19 March 2017, sentenced to 35 years’ 

imprisonment on 19 September 2017 and filed his Criminal Form No. 1 on 8 November 2017. He 

then filed a summons and supporting affidavit on 23 April 2019.  

Held: application for leave to appeal out of time granted. Conviction quashed and sentence set 

aside. No order for a re-trial.  

Any appeal not filed within twenty-one days (as per section 17 of the Court of Appeal Act) requires 

an application for an extension of time within which to appeal. On such an application the factors 

to be considered are the length of the delay, the reasons for the delay, the prospect of success on 

appeal and the prejudice, if any, to the respondent. In the present case the Court was of the view 

that the prospect of success was the most important factor for consideration.  

The intended appellant challenged the trial judge’s decision alleging a number of material 

irregularities and the judge’s decision to reject his no case submission.  

Notwithstanding the intended appellant’s allegation that an element of the offence was missing, 

the Court is of the view that there was ample evidence adduced by the prosecution from which the 

judge could conclude, prima facie, that the intended appellant caused Marcus’ death.  

In the round, having regard to the identification evidence led, the evidence was manifestly 

unreliable and could not provide a proper basis on which a jury properly directed could convict. 

The trial judge directed the jury to exercise great care and caution if they relied on Cargill’s 

identification. This direction proved fatal to the jury’s verdict because it invited the jury to 

deliberate on inadmissible hearsay. Cargill’s identification evidence ought to have been discarded 

and, therefore, that only left Marcus’ identification of the intended appellant. In this vein the jury 

should have been directed on the factors enunciated in R v Turnbull. Marcus’ statement, while it 

does address the lighting conditions under which the observation was made, it does not address 

factors such as length of the observation and the distance from which the observation was made.  

At the close of the Crown’s case there was, in our view, insufficient admissible identification 

evidence adduced to link the intended appellant to the shooting of Marcus. In the premises he 

should not have been called upon to present a case. The judge ought to have acceded to the 

submission of no case to answer in the circumstances. 

Attorney-General v. Omar Chisholm MCCrApp. No. 303 of 2014 applied 

Deangelo Johnson v R SCCrApp. No. 111 of 2017 considered 
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DPP v. Selena Varlack [2008] UKPC 56 mentioned 

Durante Davis v R SCCrApp. No. 299 of 2016 applied 

Ellis Taibo v. The Queen [1996] UKPC 68 mentioned 

Jermaine Missick v R SCCrApp. No. 251 of 2017 applied 

Junior Reid v. R. (1993) 4 All ER 95 mentioned 

R v Brown [2019] EWCA Crim 1143 considered 

R v Cooper [1969] 1 All ER 32 applied 

R v. Galbraith [1981] 2 All ER 1060 considered 

R v Turnbull (1977) QB 224 considered 

R. v. Williamson No. 34 of 1995 considered 

Ratten v The Queen [1972] 2 AC 378 considered 

Regina v Bedingfield (1879) 14 Cox CC 341 mentioned 

Reid v R [1980] A.C. 343 applied 

Stafford v Director of Public Prosecutions [1973] 3 All ER 762 applied 

 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The intended appellant was charged jointly with his co-accused Jermaine Missick (“Missick”), 

in the Supreme Court for the 6 January 2014 murder of Marcus Miller, Jr. “Marcus”. On 19 

March 2017, he was convicted of murder; and on 19 September 2017, he was sentenced to 35 

years' imprisonment at The Bahamas Department of Corrections. 

 

2. On or about 8 November 2017, the intended appellant filed a Criminal Form No. 1 in the 

Court’s Registry. According to section 17 the Court of Appeal Act, an appeal must be filed 

within twenty-one days of the conviction; and if that is not done, the intended appellant requires 

the leave of the Court for an extension of time within which to appeal.   

The Application to Appeal out of Time 

3. The appellant filed a summons seeking the leave of the Court to appeal his conviction and 

sentence on 23 April 2019. It was supported by an affidavit sworn to by the intended appellant 

wherein he sought to explain the reasons for his tardiness, his prospects of success and his 

proposed grounds of appeal.  
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4. In Attorney-General v. Omar Chisholm MCCrApp. No. 303 of 2014, this Court identified 

four factors to be considered when hearing an extension of time application: 

(a) The length of delay; 

(b) The reason for the delay; 

(c) The prospect of success on appeal; and 

(d) Prejudice, if any, to the Respondent. 

5. We were of the view that the intended appellant’s prospect of success was the most important 

factor for our consideration hence the other three factors did not weigh as heavily in what we 

will refer to as the “scales of convenience”, to wit, those factors that are more favourable to 

the intended appellant’s position than those which are not, during our deliberations.  

 

6. Notwithstanding that the Form 1 was received by the Court since around 8 November 2017, 

an application for an extension of time was not filed until 23 April 2019. Thus, the delay in 

this case is in excess of sixteen months. The delay is inordinate. 

 

7. At paragraphs 4 and 5 of his affidavit the intended appellant sought to explain his delay and 

averred as follows: 

“4. That the delay in the court receiving my application for 

Appeal is not my fault and was circumstances beyond my 

control. I was without counsel and  I lacked the financial means. 

5. That I made several request (sic) in reference to my appeal.” 

8. The reasons proffered are not entirely satisfactory because impecuniosity is not a sufficient 

reason for not launching an appeal timeously. Although the intended appellant does not specify 

to whom his “several requests” were directed, it is a notorious fact that persons on remand have 

no control over when appeal forms are made available to them or when the completed forms 

are transmitted to the Court of Appeal on their behalf. We therefore accept that this reality 

could have contributed to the delay and find the intended appellant's explanation for the delay 

not unreasonable. However, there was no perceptible prejudice inuring to the intended 

respondent if the Court was to accede to the application.  

 

9. We turn now to the issue of whether the appeal has a reasonable prospect of success. The 

grounds enumerated in the intended appellant’s affidavit at paragraph 7 disclose the following: 

“(a) That the learned judge erred in law when he found that an 

essential element of the crown’s case was not present, that is to 

say that it was me that caused the death of Marcus Miller, whilst 

armed with an offensive instrument. 
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(b) That a material irregularity occurred in the trial, in that: 

(i) That the learned judge erred in law and fact, when the 

jury was not discharged due to the prejudicial statement 

of Marcus Miller which suggested that the Appellant had 

committed a similar offence before. Further that a more 

robust direction should have been made to the jury in 

relation to the prejudicial statement. 

(ii) That the learned Judge erred in law and fact, when it 

found that the Appellant had a case to answer. In that the 

prosecution had not established essential elements of 

their case and the evidence was unreliable. 

(iii) In directing the jury, the learned judge failed to point 

out and to warn the jury, either sufficiently or adequately 

how the jury was to deal with weaknesses, inconsistencies 

and discrepancies of the prosecution’s case and its effect 

on the prosecution’s evidence. 

(iv) That the learned judge failed to adequately direct the 

court in reference to identification. 

(v) That the Learned judge erred in law and in fact when 

she allowed the statement of Marcus Miller Sr, Marcus 

Miller Jr and Tyrone Miller to be admitted via dying 

declaration nor that were they devoid of conviction or 

distortion (sic). 

(vi) The conviction is unsafe and unsatisfactory for 

reasons no reasonable tribunal, properly directed on the 

law and seized of the facts, could have come to the 

conclusion to convict.” [Emphasis added] 

10. In order to adequately and properly assess the intended appellant’s prospects of successfully 

appealing against his conviction and sentence it is necessary to delve into the evidence adduced 

in the trial and to review the directions given to the jury by the Judge during her summing up 

to them. Before we do so we will provide the history of the case to place the proposed appeal 

into context. 

Background 

11. On 6 January 2014, Marcus Miller, Junior (“Marcus”) was shot to the face at the rear of 

Gibson's Bar (“the Bar”) located on Carmichael Road next to Checker's Café, New Providence. 

With the aid of friends, present at the time of the incident, Marcus was transported to the 

hospital. Later that evening, he, was visited by his father Marcus Miller, Senior. His father 
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asked him if he knew who shot him and Marcus replied, “A man named Blue shoot me.” The 

reference to “Blue” was to the intended appellant. 

 

12. At trial the Crown, relied on three statements made by Marcus prior to his demise. The first 

was the verbal statement to his father; the second statement was reduced into writing by the 

police the day following the attack; and the third was a second verbal statement communicated 

to two police officers in the presence of Marcus’ brother, Tyrone Miller. 

 

13. On 7 January 2014, Marcus was visited by D/C 2990 Brown and another officer from the 

Central Detective Unit (“CDU”) who recorded a written statement from him. At that time, 

Marcus informed the police that Missick and the intended appellant were responsible for his 

injuries. In his written statement, Marcus recounted that on 6 January 2014, sometime around 

8:00 pm. he left his residence and went to the Bar. There were a number of his friends there 

with whom he socialized. At some point in the evening, the appellant approached him and told 

him to leave the Bar as he was talking too loud. Marcus said that he knew the appellant to be 

troublesome and therefore, he walked over to the truck of his friend. 

 

14. According to Marcus, the appellant followed him and, placing his hand in his (Marcus’) face, 

continued arguing with him. Marcus walked away again and sat on a stool, only to be 

confronted again by the intended appellant who continued arguing with him. Marcus, in his 

statement said that he (Marcus) refused to respond because he knew that the intended appellant 

was looking for a reason to fight him. As this was happening, Marcus’ friend, Orlyn Young, 

appeared and managed to calm the intended appellant who, a short time later, left with another 

male in a silver Suzuki Swift. 

 

15. Marcus said he remained at that location with several of his friends and was eating at the back 

of the Bar when he heard a “bang” sound. It sounded like a gun went off. He tried to run away 

because the sound was close, but realized that he could not move. He fell to the ground. When 

Marcus, lifted his head up he saw the intended appellant clad in a white shirt and blue short 

pants holding a handgun in his hand. He stated that he also saw Missick, who he referred to as 

“Bats” with a black and silver shotgun advancing towards him. Marcus said that he became 

afraid and pretended to be dead. In his statement, Marcus provided the police with physical 

descriptions of the intended appellant and Missick. 

 

16. There were four other witnesses to the event who provided statements to the police and who 

subsequently testified during the trial. None of those witnesses was able to identify any of the 

alleged shooters. In fact, they all saw only one person carrying a shotgun. There was an 

individual, Tyson Cargill, who had participated in an identification parade for the appellant but 

who did not give evidence at the trial whose identification of the appellant on the parade was, 

impermissibly, allowed to be told to the jury. That individual told police investigators of seeing 

two persons with firearms that night. 
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17. On 14 January 2014, the day Marcus died, his brother Tyrone Miller was with him when he 

was visited by two police officers one of whom asked him, “So it was Bats and Blue who 

shot you?” Marcus replied, “Yes, sir.”  

 

18. At the trial, the written and verbal statements were held to be exceptions to the Hearsay Rule 

by the Judge and were admitted into evidence as a part of the res gestae in respect of the 

response to the father and dying declarations in respect of the statement and the reply to the 

two officers’ question respectively. 

 

19. The Crown also relied on the evidence of Inspector Elvin Missick, who conducted the 

identification parade with the intended appellant. Inspector Missick testified that he was 

present at the Central Detective Unit on 31 January 2014, when one Tyson Cargill positively 

identified the intended appellant as one of the persons responsible for the shooting death of 

Marcus. Tyson Cargill, identified the intended appellant, who bore the number 7 on the 

identification parade. It must be noted that this aspect of Inspector Missick's testimony was 

inadmissible hearsay since at the time of the trial Tyson Cargill was deceased; and therefore, 

was not available to give viva voce evidence on behalf of the Crown; but he had given a 

statement to the police. No application was made by the Crown pursuant to section 66 of the 

Evidence Act, to have Cargill’s written statement entered into evidence during the trial.  

Ground (a) – The Judge erred when he found that the intended appellant caused the death 

of Marcus Miller 

20. This ground really attacked the Judge’s decision to reject the intended appellant’s no case to 

answer submission because the Judge’s conclusion on the no case to answer application, as we 

understood the submission, challenged the Judge’s acceptance that the Prosecution’s evidence 

disclosed that Marcus died as a result of being shot when in fact Marcus was said to have died 

as a result of an infection in the abdomen. Moreover, the onus of proving who had shot Marcus 

had not been discharged by the Prosecution because the identification evidence was inherently 

unreliable. 

 

21. The evidence of Doctor Caryn Sands reveals at page 365 line 12 of the transcript that: 

“He was assessed as having an acute spinal cord injury due to 

the injury of the 6th and 7th cervical vertebrae, and I have that 

as the spine in the neck due to the gunshot wound to the right 

side of his chin.  This was documented in the notes.” 

22. Doctor Sands had earlier said that the cause of death was “due to a perforated duodenal ulcer 

which complicated a gunshot wound to the head”: see page 362 line 26 of the transcript. 

She said also at page 364 line 1: 
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“…So associated with this gunshot wound was spinal cord 

injury with paralysis, fractured thoracis (sic) and cervical 

vertebrae. So the back bone was fractured, the neck bone and 

thoracic vertebrae were fractured where the bullet went 

through.” 

23. The doctor went on to explain the complications associated with the perforated duodenal ulcer 

found in Marcus and said that “and he died from an infection in the abdomen”: see page 

364 lines 17-18 of the transcript. She opined however, that he died from an otherwise treatable 

disease because he probably could not feel the abdominal pain usually associated with the 

perforated ulcer due to his paralysis and lack of feeling below his nipples: see page 368 of the 

transcript.  
 

24. In our view, there was ample evidence adduced by the Prosecution from which the Judge could 

conclude that prima facie, Marcus died as a result of being paralyzed after he was shot albeit 

he ultimately died from an infection in the abdomen. Thus, whoever shot Marcus caused his 

death. 

 

25. Marcus identified the intended appellant as one of two persons armed with a firearm on the 

night in question who he saw approaching him as he lay on the ground. This was evidence the 

Judge was entitled to use to arrive at a conclusion that the intended appellant had a case to 

answer. Of course, it would have been necessary for the Judge to evaluate the quality of the 

identification evidence before calling on him to lead a defence. 

 

26. In his statement Marcus said, inter alia: 

“I am positive and sure that Blue and Bats shoot me. I saw them 

myself. Where I was sitting there was a light shining from 

Checkers. That is how I was able to see Blue and Bats.” 

27. Marcus and his friends were in an area outside the Bar. However, apart from Marcus' statement, 

there was no other witness who could positively establish the shooters' identity. Mr. Jia Jie 

Lan, who worked at and lived above Mike’s Take Away (“Mike’s”), testified that the Bar was 

next to Checkers Cafe and there was light coming from Checkers Cafe. It is unclear how far 

that illumination extended. Mr. Lan testified that: 

“A. I on (sic) upstairs the take-away restaurant, the apartment, 

right. I on the first room. I try move something for me 

personally. After that, I heard a gunshot and I see the camera. 

After I heard the gunshot, couple seconds, I see the one 

gentleman with a red towel or mask on the face and black shirt.” 

(Pg. 118 lines 15 – 21 of the transcripts) 

28. Mr. Lan also said: “Yes. The gentleman running (sic) the shop holding a gun running to 

east.” (Pg. 119 lines 13 - 14) 
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29. Under cross-examination by Ms. Timothy, Mr. Lan indicated that the man he saw that night 

appeared to have a handgun in his hand. He said it did not look like a shotgun. (Pg. 137 lines 

1 – 2 of the transcripts)  

“Q. Security camera. How long would it have taken you please, 

sir between the time you heard your shot for you to get to your 

surveillance camera? 

A. Like one second because the camera is on this room. These 

are on, always on.” (Pg. 139 lines 23 – 28 of the transcripts) 

[Emphasis added] 

30. Further along Mr. Lan was asked and he responded: “Q. And do you have lights on the side 

of the building that more leads to Gibson Liquor Store? A. No.” (Pg. 140 lines 27 – 29 of 

the transcripts.  
 

31. Marcus purported to identify the intended appellant after he had heard the sound of a gunshot 

and as the intended appellant approached him as being armed with a handgun. Other witnesses 

on the scene at the material time spoke to seeing a man with a shotgun. Mr. Lan’s evidence 

combined with that of the other witnesses, suggests Marcus was correct when he said he saw 

two persons with firearms. However, his identification of the intended appellant is questionable 

when regard is had to Mr. Lan’s evidence that the man with the handgun wore a red cloth or 

towel over his face under his eyes. The purported identification is further weakened by Mr. 

Lan’s evidence that it was only seconds after hearing the gunshot that his attention was drawn 

to the security camera monitor and he observed the man running east. Added to this was the 

fact that there were no lights on the side of Mike’s “that more leads to Gibson Liquor Store”. 

 

32. Mr. Lan’s estimation of the time between hearing the sound of a gunshot and his seeing a man 

running on his security camera leads to an inference that Marcus could have had no more than 

a fleeting glance of the man with the handgun; and that man would have been masked. How 

then could the Judge have concluded that the purported identification of the intended appellant 

by Marcus was sufficiently reliable to cause the intended appellant to lead a case as being the 

person responsible for the death of Marcus? In our view, the evidence that it was the appellant 

who shot Marcus was manifestly unreliable and could not provide a proper basis on which a 

jury properly directed could convict.  

 

33. Thus, this ground has merit; and it succeeds.  

Ground (b) – Material Irregularity 

(b)(i) – Prejudicial statement should have led to discharge of the jury; and a more robust 

direction on it should have been given by the Judge 

34. This ground encompasses two issues: firstly, should the jury have been discharged after the 

supposedly prejudicial portion of Marcus' statement was admitted into evidence; and secondly, 

did the Judge fail to give an adequate direction on how the jury ought to treat that portion of 

Marcus's statement? 
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35. The impugned portion of Marcus’ statement which was read to the jury and about which 

complaint is made is as follows (see page 265 line 31 – page 266 line 5 of the transcripts): 

“… Blue came up to me and said I need to come from around 

here because  I was talking to loud. I know him to be a troubled 

person so I walk off and went up against Monty’s truck. Blue 

came over by the truck pointing his hand in my face say, “Y'all 

niggas don't know I don't have no feelings. I is a monster. I done 

kill before.” [Emphasis added] 

36. Courts are at pains to ensure that a defendant’s antecedents or other disgraceful behavior 

unconnected to the matter before the court are not placed before a jury during the trial since 

that material may prejudice the jury’s mind against the defendant notwithstanding any 

direction that may be given by the trial judge. There are occasions when some prejudicial 

utterance is made unintentionally, but where, as in this case, it comes in the form of a document 

provided to all of the parties, the declaration of having committed another killing could easily 

have been redacted – had the request for such action been requested. No such request was 

made. Indeed, even after the statement had been heard by the jury and Ms. Timothy asked the 

Judge to address him in the absence of the jury, no complaint was made about what the 

appellant was alleged to have said nor was there any application for the jury to be discharged: 

see page 266 of the transcript.  

 

37. Further, had Marcus testified in the trial, he would not have been prevented or precluded from 

giving the evidence of what was said to him by the appellant. There is, in our view, no 

substance to this complaint on this basis. However, that is not the end of the matter. We must 

assess how the Judge directed the jury on this bit of ostensibly prejudicial material. 

 

38. At page 926 line 13 to page 927 line 7 of the transcripts the Judge told the jury: 

“Mr. Foreman and members of the jury, relative at this 

juncture, let me just  say here, that as part of the statement of 

Marcus Miller, there was this reference made to certain things 

that would have been allegedly said by this individual Blue to 

Marcus Miller. This reference here that y’all niggas don’t know, 

I don’t have no feelings, I is a monster, I done kill before. Now, 

that what was allegedly said according to the statement of 

Marcus Miller. But there has been nothing substantiated before 

this Court that the defendant Garvin Adderley also known as 

Blue, has in fact killed before. 

So I ask you, even though you are reviewing that statement by 

Marcus Miller, that you’re not to use this statement any adverse 

way towards Mr. Garvin Adderley because there is no evidence 
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before this Court to substantiate this particular statement by 

Mr. Marcus Miller. 

You simply use that statement for the purpose of whether or not 

Mr. Marcus Miller identify (sic) correctly the individuals who 

he claim is responsible for shooting him on the date of the 

incident. This reference to any prior involvement by this 

defendant Blue in relation to other matters, ought not to be a 

part of your deliberation. That ought not be considered during 

your deliberation. Simply because that has not been verified or 

substantiated.” 

39. Ms. Cadet argued that the Judge’s direction to the jury was not as robust as it should have been. 

We would agree with Ms. Cadet’s assessment. The direction fails to impress on the jury that 

the only matter for their consideration was the offence listed on the indictment before them 

and on which they swore to return a true verdict. Whether or not there was evidence before the 

court “to substantiate” or “verify” Marcus’ statement is nowhere to the point. Having exercised 

her discretion to allow the case to continue in the teeth of this obviously prejudicial utterance, 

the jury ought to have been directed by the Judge to ban from their minds any reference to 

other offences possibly committed by the appellant previously; and concentrate single-

mindedly on the offence contained in the indictment. Further, whether or not the appellant may 

have committed other offences cannot, must not and do not arise for their consideration since, 

in accordance with their oaths, they were to have regard to only the offence to which he had 

pleaded “not guilty”. 

(b)(ii) and (iii) – Judge erred in rejecting No-case submission; and failed to point out 

weaknesses in the Crown's case 

40. Ms. Cadet adverted our attention to a decision of this Court, Deangelo Johnson v R SCCrApp. 

No. 111 of 2017. The final paragraph of the headnote of that case said the following: 

“Regrettably, these arguments do not address satisfactorily, the 

central issue of identification. The purported identification of 

the intended appellant placed him in the, area of the shooting 

only. Where the trial judge is of the view that the identification 

evidence is poor and unsupported, he should remove the case 

from the jury. There is no conflict between the decision to 

remove the case from the jury and the conditions set for 

accepting or rejecting a no case submission. The Court is of the 

view that the quality of the identification evidence was 

inadequate and the case should have been withdrawn from the 

jury at the close of the prosecution’s case.” 

41. Ms. Cadet placed reliance on the Privy Council’s decision in Junior Reid v. R. (1993) 4 All 

ER 95, which is relied upon in the Court of Appeal’s decision of R. v. Williamson No. 34 of 

1995. In Williamson, at paragraph 10, Gonsalves-Sabola, P stated: 
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“10 In the Privy Council case of Junior Reid v. R. (1993) 4 ALL 

ER. 95, Lord Ackner at p. 96 stated the historical fact that: ‘It 

is only in comparatively recent times that identification evidence 

has emerged as a class of its own.’ He quoted Kingsmill Moore 

J. in The People (A.G.) v. Dominic Casey (No. 2) (1963) IR 38 

where at pages 39—40 he said: 

‘We are of opinion that juries as a whole may not be fully 

aware of the  dangers involved visual identification nor 

of the considerable number of cases in which such 

identification has been proved to be erroneous; and also 

that they may be inclined to attribute too much probative 

effect to the test of an identification parade. In our 

opinion it is desirable that in all cases, where the verdict 

depends substantially on the correctness of an 

identification their attention should be called in general 

terms to the fact  that in a number of instances such 

identification has proved erroneous, to the possibilities of 

mistake in the case before them and to the necessary of 

caution. Nor do we think that such warning should be 

confined to cases Where the identification is that of only 

one witness. Experience has shown that mistakes can 

occur where two or more witnesses have made positive 

identifications. We consider juries in cases where the 

correctness of an identification is challenged should be 

directed on the following lines, namely, that if their 

verdict as to the guilt of the prisoner is to depend wholly 

or substantially on the correctness of such identification, 

they should bear in mind that there have been a number 

of instances where responsible witness, whose honesty 

was not in question and whose opportunities for 

observation had been adequate, made positive 

identifications on a parade or otherwise, which 

identifications were subsequently proved to be 

erroneous.’” 

42. Gonsalves-Sabola, P had earlier said in relation to difficult circumstances affecting the quality 

of an identification, at paragraphs 7 and 8: 

“7 In our view the certainty of the identification by the 

complainant left much to be desired. Here was a person who 

claimed that despite the ordeal which she went through she was 
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determined to make every effort to remember her attacker's 

face and voice within the period of ten minutes in which she had 

to do so. Two days later she purported to identify her attacker 

near the Old Trail Liquor Store and essayed to confirm the 

recognition of his voice by holding a short conversation with 

him. Yet, on the very next day she was unable to identify him 

unequivocally at an identification parade. 

8 Although the complainant's identification was not the 

"fleeting glance" type having regard to the state of the lighting 

and the acute distress and fear generated by the attack and its 

suddenness the conclusion is inescapable that it was done in 

quite difficult circumstances. Indeed this is borne out by the 

uncertainty that she displayed at the identification parade 

despite her claim to have identified the appellant some forty-

eight hours after the incident.” 

43. Ms. Cadet submitted that the identification in this appeal was palpably unreliable, and 

incapable of supporting a conviction devoid of a serious risk of a miscarriage of justice. 

 

44. Mr. Sweeting sought to support the intended appellant’s conviction by submitting that the 

identification evidence of the deceased is backed up by the testimony of Inspector Fredrick 

Taylor, who conducted the identification parade of the intended appellant. Inspector Taylor 

had testified to Tyson Cargill positively identifying the intended appellant as one of the persons 

he saw holding a firearm at the scene the night Marcus was killed. He emphasized that 

Inspector Taylor, positively identified the intended appellant, as the individual identified on 

the identification parade by Tyson Cargill. 

 

45. In relation to the ability of the witnesses and Marcus to make accurate identifications of the 

intended appellant, Mr. Sweeting indicated that a number of witnesses spoke to the quality of 

the lighting in and around the Bar where the shooting occurred. One such witness was Mr. 

Carlito Strachan who had worked at the Bar prior to the incident and who was, therefore, 

intimately familiar with the Bar and its surroundings. 

 

46. Unhappily, there are two matters affecting the issue of identification in this case: 1) conditions 

under which the identification was purported to be made; and 2) the reliance on the 

identification of Tyson Cargill. As to the second issue, evidence was led through Inspector 

Frederick Taylor as to what was said by Tyson Cargill at the time the identification parade was 

being conducted. This Court held earlier in Jermaine Missick v R SCCrApp. No. 251 of 2017, 

at paragraphs 26 to 30: 
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“26. He placed at naught the evidence of Inspector Missick who 

testified that Tyson Cargill had attended an identification 

parade and identified the appellant standing in position number 

9 on the line up. He contended that the Inspector’s evidence was 

inadmissible hearsay. Mr. Sweeting readily conceded that the 

Inspector’s evidence of Tyson Cargill identifying the appellant 

on the identification parade was indeed hearsay. We are 

satisfied that this concession was right.  

27. The Evidence Act defines hearsay at section 38 as follows:  

‘38. When a fact is proved by evidence —  

(a) that a statement as to the fact was made by any 

person;  

(b) that a statement as to the fact is contained or 

recorded in 

any book, document or other record, the fact is said to be 

proved by hearsay evidence.’ 

28. Section 39 enumerates exceptions to the hearsay rule where 

hearsay evidence may be admissible; and we were of the view 

that the Inspector’s evidence did not fall within any of them.  

29. Notably, Tyson Cargill did not appear as a witness to give 

evidence on behalf of the Prosecution as he had died by the time 

of the trial, although he had given a witness statement in the 

matter; but no application was made for the statement to be 

admitted in evidence pursuant to section 66 of the Evidence Act. 

Had the application been made and acceded to by the Judge, the 

statement of Tyson Cargill in which he purported to identify the 

appellant and Blue, could have been placed before the jury for 

their consideration.  

30. Ultimately, the evidence of Tyson Cargill’s identification of 

the appellant must be discarded. This means, therefore, that the 

Prosecution had only Marcus’ evidence purporting to identify 

the appellant. Mr. Smith characterized his evidence as 

inherently unreliable for a number of reasons primary amongst 

which was that Marcus had been shot in the face when he made 

his identification and the identification was made at night albeit 
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some light sources were illuminating the area.” [Emphasis 

added] 

47. In the same manner that we discarded Tyson Cargill’s evidence in the intended appellant’s co-

accused's appeal, we are constrained to do so now. Having discarded the purported 

identification by Tyson Cargill, the only evidence remaining upon which the Prosecution could 

rest their case, was Marcus’ evidence. 

No Case Submission 

48. In R v. Galbraith [1981] 2 All ER 1060 Lord Lane gave helpful guidance to trial judges on 

how to approach no case to answer submissions. At page 1062 he said: 

“(b) Where however the Crown’s evidence is such that its 

strength or weakness depends on the view to be taken of a 

witness's reliability, or other matters which are generally 

speaking within the province of the jury and where on one 

possible view of the facts there is evidence on which a jury could 

properly come to the conclusion that the defendant is guilty, 

then the judge should allow the matter to be tried by the jury…” 

49. The principle enunciated in Galbraith was restated by the Privy Council in Ellis Taibo v. The 

Queen [1996] UKPC 68; and once more in DPP v. Selena Varlack [2008] UKPC 56. 

 

50. The no case to answer submission in this case should have been approached with the principles 

enunciated in R v Turnbull (1977) QB 224 also being at the forefront of the Judge’s mind 

since so much rested on the correctness of Marcus’ identification of the intended appellant. In 

Turnbull, at pages 229-30, Lord Widgery, CJ provided guidance to judges faced with 

challenges to visual identification evidence implicating a defendant. He said, inter alia:  

“When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends 

solely on a fleeting glance or on a longer observation made in 

difficult conditions, the situation is very different. The judge 

should then withdraw the case from the jury and direct an 

acquittal unless there is other evidence which goes to support 

the correctness of the identification.” 

51. When the quality of the identifying evidence is examined in this matter, the Prosecution relied 

on Marcus’ recognition of the intended appellant arising from his prior interactions with the 

intended appellant. They also sought to support Marcus’ evidence with that of Tyson Cargill; 

but since we discarded the inadmissible evidence which was given of Cargill’s identification 

of the intended appellant, we must focus on the quality of Marcus’ identification evidence.  
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52. As Turnbull suggests, the jury would have to be told to bear in mind such factors as lighting, 

distance, time of observation and whether the identification was made under stressful or more 

relaxed conditions for example. Marcus’ statement does not condescend to saying anything 

about time he had to observe the intended appellant or from what distance. He does speak to 

light coming from an establishment which enabled him to see the intended appellant as he 

approached him. Marcus had been shot in the face and fallen to the ground. At some point he 

played dead so it may be assumed he closed his eyes thereby lessening the amount of time he 

would have had to make his observation. These are matters that the Judge was called upon to 

evaluate at the close of the Prosecution’s case. 

 

53. We hold the view that Marcus’ opportunity to observe the intended appellant could only have 

been for a brief time. 

(b)(iv) – Inadequate direction on identification 

54. We limit our consideration of this ground to the issue of the Judge allowing the jury to hear 

what Tyson Cargill is alleged to have said during the identification parade; and how the Judge 

addressed that evidence. We so limit ourselves because we are satisfied that the Judge gave 

adequate directions to the jury on the issue of identification as set out in R v Turnbull on the 

matter of identification generally. 

 

55. At page 875 line 30 to page 876 line 22 of the transcripts the Judge told the jury: 

“So really and truly, you only have what was stated by Marcus 

Miller, Jr. The circumstances under which that identification 

was really made, you really don’t know because he’s not here to 

speak to it. You only have what is recorded in that statement. So 

therefore I ask you, to exercise great care and caution and 

scrutinize it carefully, if you seek to place reliance upon it. 

Likewise, the identification of one Tyson Cargill. An individual 

who would have, from the evidence adduced by the Crown, 

would have identified on an identification parade the 

individuals he knew as Blue and Bats and  persons he observed 

on the scene at the material time. Again, the circumstances 

under which he made his initial observations and his subsequent 

identification to the police by way of this identification parade 

were not capable of being tested or challenged in any material 

way by the defense or otherwise. 

All you know is that according to the evidence, Tyson Cargill 

identified these two persons, Bats and Blue, as persons he saw 

on the scene at the material time. The circumstances under 
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which that identification was made, you do not know. So 

therefore, I ask you to exercise great care and caution.” 

56. The Judge’s directions on Tyson Cargill’s purported identification of the intended appellant is 

unfortunate and potentially fatal to the jury’s verdict because the direction invites the jury to 

deliberate on inadmissible hearsay and to use it - despite the warning of exercising great care 

and caution - to arrive at their verdict. Tyson Cargill’s identification should have formed no 

part of the case against the intended appellant; and its inclusion for consideration by the jury, 

therefore, renders their verdict unsafe. 

(b)(v) -  Admission in evidence of the deceased's out of court statements 

57. The application for the admission of Marcus’ statements before the Judge was made pursuant 

to sections 4(a) and 39(2)(f) of the Evidence Act. Section 4(a) of the Evidence Act states: 

“4. In any proceeding evidence may be give of facts relevant to 

any fact in issue, including-- 

(a) any fact which is so closely connected with any fact in 

issue as to form in the opinion of the court part of the 

same transaction, whether it occurred at the same time 

and place or at some different time and place;” 

58. Section 39(2)(f) of the Evidence Act states: 

“39. (2) Hearsay evidence may be admitted – 

(f) where the statement was made by a person since dead 

as to the cause of his death or as to any of the 

circumstances of the transaction resulting in his death in 

cases in which the person’s death is the subject of a 

criminal charge: 

Provided —  

(i) that the person at the time he made the 

statement was in actual danger of death and in the 

expectation of death, and  

(ii) that the statement was of such a nature that it 

could have been given in evidence in legal 

proceedings if the person making it had 

survived;” 
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59. Following the submissions of Counsel, the Judge, having canvassed the authorities, admitted 

the evidence of Marcus’ reply to his father as a part of the res gestae; and the two later 

statements as dying declarations.  

 

60. The law relating to strictly hearsay statements’ admissibility in criminal trials has come a long 

way from Regina v Bedingfield (1879) 14 Cox CC 341 where a woman with her throat cut 

emerged out of a room which only she and the defendant occupied and had said to her aunt, 

“See what Harry has done.”; and the court excluded her statement. The Privy Council in the 

Australian case of Ratten v The Queen [1972] 2 AC 378 expressly disapproved of the decision 

in Bedingfield to exclude the statement. The Board held that evidence that a woman making a 

telephone call was in a hysterical state which had been admitted under the res gestae rule, was 

done properly. In the course of his judgment Lord Wilberforce said at pages 387 and 391, inter 

alia: 

“Words spoken are facts just as much as any other action by a 

human being. If the speaking of the words is a relevant fact, a 

witness may give evidence that they were spoken. A question of 

hearsay only arises when the words spoken are relied on 

‘testimonially,’ i.e. as establishing some fact narrated by the 

words. Authority is hardly needed for this proposition. 

… 

…it is difficult to imagine a case where there is no evidence at 

all of connection between statement and principal event other 

than the statement itself, but whether this is sufficiently shown 

must be a matter for the trial judge.”  

61. In R v Brown [2019] EWCA Crim 1143, Leggatt, LJ laid out a brief history of the res gestae 

rule and said at paragraphs 17 and 18: 

“17. This rule is one aspect of the common law doctrine allowing 

hearsay evidence to be given of a statement that forms part of 

the “res gestae” – a Latin phrase which literally means “the 

things done”. The original idea was that a statement could be 

relied on as evidence of its truth if the making of the statement 

could be regarded as part of the relevant event or transaction. 

In Ratten v R [1972] AC 378 at 391, however, the Privy Council 

rejected this test as too uncertain and identified the true test as 

being whether ‘the statement was so clearly made in 

circumstances of spontaneity or involvement in the event that 

the possibility of concoction can be disregarded.’ 
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18.     That approach was endorsed by the House of Lords in R 

v Andrews [1987] 1 AC 281. Lord Ackner, with whom the other 

law lords agreed, said (at 300-301) that, when faced with an 

application to admit a statement under the res gestae doctrine, 

the primary question which the judge must ask is whether the 

possibility of concoction or distortion can be disregarded. To 

answer that question, the judge must consider the circumstances 

in which the statement was made and whether ‘the event was so 

unusual or startling or dramatic as to dominate the thoughts’ of 

the person who made it; whether the statement was sufficiently 

close to the event in time that ‘it can fairly be stated that the 

mind of the [maker] was still dominated by the event’; and 

whether the person who made the statement had any motive to 

fabricate or concoct. On the other hand, the possibility of error 

in the facts stated, if ‘only the ordinary fallibility of human 

recollection is relied upon’ and there are no special features that 

give rise to such a possibility, is a matter that goes to the weight 

to be attached to the statement and not to its admissibility, and 

‘is therefore a matter for the jury’.” 

62. Two difficulties with res gestae evidence must be foremost in the minds of the judge and the 

jury, to wit, that it may be concocted, and the exactness of the words may not be sure. The 

possibility of concoction is the real test of admissibility. 

 

63. We can find no fault with the Judge’s decision to allow Marcus’ response to his father to be 

made a part of the Prosecution’s case as it falls squarely within the ambit of the res gestae rule. 

There had been only a short time between when Marcus was shot and when he was taxed by 

his father. In our view, given the nature of his injury and the brief compass of time, there was 

little time for reflection and opportunity for concoction. The answer that it was “Blue” who 

shot him was made with the degree of spontaneity associated with the rule. 

 

64. The issue of how the Judge treated Marcus’ written statement and his reply to the police 

officers’ question presented a difficulty because the reply is inconsistent with the evidence 

relating to the shooting. Marcus was asked, “So it was Bats and Blue who shot you?” And 

Marcus responded, “Yes, sir.” However, the evidence adduced by the Crown suggests Marcus 

was shot once; and there was no evidence to suggest he was shot with a shotgun. The evidence 

in the trial made mention of only one other firearm being on the scene that evening, a handgun 

in the hands of the intended appellant. Hence, it was open to the jury to draw the inference 

from Marcus’ statement - if the identification evidence was reliable and accurate, but which it 

was not - that it was the intended appellant alone who shot him. So, notwithstanding the 

apparent inconsistency in the statements made to the Police, we hold the view that the intended 
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appellant was not prejudiced by the admission into evidence of the written statement and the 

reply to the police officers.  

(b)(vi) - The conviction is unsafe and unsatisfactory 

65. Section 12(1)(b) of the Court of Appeal Act provides for an appeal on this ground. 

 

66. A similar ground of appeal found in section 2(1)(a) of the English Criminal Appeal Act 1968 

was explained by Widgery LJ in R v Cooper [1969] 1 All ER 32, where he said, inter alia, at 

page 34: 

“However, now our powers are somewhat different, and we are 

indeed charged to allow an appeal against conviction if we think 

that the verdict of the jury should be set aside on the ground 

that under all the circumstances of the case it is unsafe or 

unsatisfactory. That means that in cases of this kind the court 

must in the end ask itself a subjective question, whether we are 

content to let the matter stand as it is, or whether there is not 

some lurking doubt in our minds which makes us wonder 

whether an injustice has been done. This is a reaction which may 

not be based strictly on the evidence as such; it is a reaction 

which can be produced by the general feel of the case as the 

court experiences it.” 

67. Lord Widgery’s explanation was materially reiterated by Lord Kilbrandon in Stafford v 

Director of Public Prosecutions [1973] 3 All ER 762. The following appears at page 769: 

“The setting aside of a conviction depends on what the appellate 

court thinks of it – that is what the Act says. If it were necessary 

to expand the question which a member of the court, whose 

thoughts are in question, must put to himself, it may be, ‘Have I 

a reasonable doubt, or perhaps even a lurking doubt, that this 

conviction may be unsafe or unsatisfactory? If I have I must 

quash. If I have not, I have no power to do so’.” 

68. This Court has adopted a similar approach to the issue. Inasmuch as we have found merit in 

grounds (a) and (b)(i), (ii) and (iii) and (iv) we do not hesitate to conclude that this ground has 

merit as well. 

Conclusion  

69. At the close of the Crown’s case there was, in our view, insufficient admissible identification 

evidence adduced to link the intended appellant to the shooting of Marcus. In the premises he 
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should not have been called upon to present a case. The Judge ought to have acceded to the 

submission of no case to answer in the circumstances. Thus, this ground succeeds.  

Disposition  

70. Given the state of the evidence available to the Crown we have sought to identify earlier, it is 

our view that on the authority of Reid v R [1980] A.C. 343 and the recent decision of this 

Court (differently constituted) in Durante Davis v R SCCrApp. No. 299 of 2016; that this is 

not an appropriate case for the application of the proviso contained in section 13 of the Court 

of Appeal Act nor is it appropriate to require the appellant to undergo another trial.  

 

71. In the premises, we allow the application for leave to appeal out of time, quash the conviction 

and set aside the sentence imposed by the Judge. We make no order for a re-trial. 
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