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Criminal appeal – Manslaughter – Self defence – Application by Crown for witness statements to 

be admitted under section 66 of the Evidence Act – Judge not satisfied all reasonable steps taken 

to locate witness – Crown gives further evidence of efforts to locate witness – Witness statement 

admitted following evidence of further efforts to locate witness - Witness whose statement was 

admitted under section 66 of the Evidence Act subsequently located – Section 66 does not apply to 

a witness that was properly served but does not appear – Whether a jury that does not agree on a 

verdict of murder can be sent away to deliberate on a verdict of manslaughter - Section 66 of the 

Evidence Act  

The appellant was charged with the 2009 murder of James Gardiner which was alleged to have 

occurred following an altercation between the two. The appellant acknowledged stabbing the 

deceased but maintained that he was acting in self defence. During the appellant’s trial the 

statements of Vanessa Cooper and Bradley Williamson were admitted pursuant to section 66 of 

the Evidence Act. However, after the statements had been admitted, but before the trial ended the 

witnesses were located but they were not called upon to give evidence.  

At the close of the trial the jury returned a verdict of guilty on the charge of murder (11-1). The 

judge could not accept the verdict and instructed the jury that if they could not arrive at a verdict 
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on the charge of murder they should go on to consider the charge of manslaughter. Thereafter, the 

jury found the appellant not guilty of murder (12-0) but guilty of manslaughter (12-0). The 

appellant now appeals on the basis that, inter alia, the judge was wrong to admit the statements 

and that the verdict is unsafe. 

Held: appeal allowed. Retrial ordered on the offence of manslaughter.  

Section 66 of the Evidence Acts permits statements of witnesses to be admitted into evidence once 

a judge is satisfied that, inter alia, notwithstanding that all reasonable steps have been taken to 

locate a witness, the witness cannot be located. In the present case the trial judge preliminarily 

determined that she was not satisfied that the Crown had taken sufficient steps to locate Vanessa 

Cooper. Thereafter, she allowed the Crown to give further evidence of their efforts and 

consequently admitted the statement. In the Court’s view once Vanessa Cooper had been located 

the prosecution had an obligation to call her as a witness or at minimum tender her for cross 

examination.  In the circumstances of this case, however, the judge ought not to have admitted the 

evidence of Vanessa Cooper after determining that all reasonable steps to locate her had not been 

exhausted. 

Relative to the witness Bradley Williamson, section 66 of the Evidence Act cannot apply to a 

witness who was found and served but does not appear. Therefore, the judge erred by allowing 

Williamson’s statement to be admitted pursuant to section 66 of the Evidence Act.  

The admission of both statements under section 66 of the Evidence leads to the conclusion that the 

verdict by the jury is unsafe and unsatisfactory having regard to the circumstances of the case.  

Further, the judge was wrong to direct the jury that they could proceed to consider manslaughter 

in circumstances where they could not arrive at a verdict on the substantive charge of murder. It 

was clear, however, that the jury found the appellant not guilty on the charge of murder and 

therefore the appellant could only be retried on the charge of manslaughter.   

Aubrey Carlston Darling v Regina SCCrApp. & CAIS No. 155 of 2017 applied 

Daniel v The State [2014] 3 LRC 402 considered 

Garvin Pratt v R SCCrApp. No. 41 of 2016 applied  

Kevin Hart v Regina SCCrApp. & CAIS No. 127 of 2010 applied  

Regina v Deangelo Johnson, Phillip Rolle, Mario Whyms, and Charvis McPhee 142/5/2014 

considered 

The Queen versus Dorian Clare and Demetri Clare No. 165/7/2011 considered 
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J U D G M E N T 

 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. The appellant was charged with the murder of James Gardiner which was said to have taken 

place on Monday 2 November 2009 at New Providence, Bahamas. The jury, at his trial on 4 

December 2017, found him not guilty of murder but guilty of manslaughter by a verdict of 12-

0. He was subsequently sentenced to a term of 15 years in prison on 20 December 2017. 

 

THE CASE FOR THE RESPONDENT 

 

2. The case for the respondent at trial was that on the evening in question the deceased went to 

the home of his girlfriend Tiffany Knowles and met the appellant there.  The appellant is the 

father of a daughter of Tiffany Knowles. The deceased requested to talk to Tiffany Knowles 

who informed him that whatever was to be discussed could wait until the following day. 

 

3. The deceased demanded his DVD player which the appellant handed to him and told him to 

leave. The deceased, however, although he left the house did not leave the premises. An 

altercation took place between the deceased and the appellant during which the deceased was 

stabbed to the chest and died from the injury sustained. The Crown maintained that the 

appellant was the aggressor and that he went after the deceased with the knife which was used 

to stab the deceased. 

 

THE CASE FOR THE APPELLANT 

4. The appellant gave a statement to the police in which he acknowledged stabbing the deceased. 

He maintained, however, that he was acting in self defence. At trial the appellant gave evidence 

and maintained his position that the information he provided in his record of interview with 

the police was the truth. 

 

THE TRIAL 

 

5. At trial the Crown called several witnesses including Tiffany Knowles, her daughter Samantha 

Cooper, and Inspector Philip Davis who was the investigating officer. The parties stipulated 

the report of Dr. Caryn Sands, the Pathologist; and the statements of Vanessa Cooper and 

Bradley Williamson were admitted by the trial judge under section 66 of the Evidence Act.  
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Vanessa Cooper and Bradley Williamson were located before the trial was completed but after 

their statements had been admitted. However, they were not called to give evidence at the trial. 

 

6. At the end of closing submissions by the parties but before the learned judge commenced her 

summation the jury requested an opportunity to visit the locus. The trial judge acceded to that 

request but refused the request by Counsel for the appellant to allow Vanessa Cooper and 

Bradley Williamson to be present at the visit to the locus. 

 

7. At the close of the summation the jury retired to consider their verdict and after two hours 

returned with a “verdict” of guilty of murder 11-1.  The judge directed them that she could not 

accept that as a verdict and advised them that if they could not agree on a murder charge they 

should consider manslaughter. The jury retired again and returned with a verdict of not guilty 

of murder 12-0 and guilty of manslaughter 12-0. 

 

THE APPEAL 

8. The appellant filed his Notice of Appeal herein on 20 December 2017 which was later amended 

on 19 November 2019. The Notice contained 13 grounds which are set out as follows: 

 

“1. The Learned Trial Judge erred in law when she allowed the 

statement of Vanessa Cooper to be wrongly read in evidence 

when the requirements of section 66(2)(c) of the Evidence Act 

had not been satisfied in that all reasonable steps had been taken 

to find her. 

 

2. The Learned Trial Judge erred in law when she allowed the 

statement of Bradley Williamson to be wrongly read in evidence 

when the requirements of section 66(2)(c) of the Evidence Act 

had not been satisfied in that all reasonable steps had been taken 

to find him. 

 

3. The Learned Trial Judge erred in law when she allowed the 

prosecution to recall Sgt. Marco Smith to give evidence after the 

close of the voir dire after satisfying herself that the prosecution 

had not established that all reasonable steps had been taken to 

find the witness Vanessa Cooper.  

 

4. The Learned Trial Judge erred in law when she allowed the 

Jurors to ask questions of the Appellant at the locus beyond 

seeking clarification. 
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5. The Learned Trial Judge erred in law when she failed to rule 

that there should be a mistrial on the bases that the Jurors were 

allowed to question at large the Appellant at the locus.  

 

6. The Learned Trial Judge erred in law when she failed to allow 

the witness (sic) Vanessa Cooper and Bradley Williamson to be 

present at the locus but, permitted D/Sgt. Dwayne Lloyd to be 

present when he was not requested by the jury, defence or 

prosecution.  

 

7. The Learned Trial Judge erred in law when she ruled that the 

Appellant had a case to answer.  

 

8. The Learned Trial Judge erred in law when she failed to 

adequately put the defence of the Appellant to the jury.  

 

9. The Learned Trial Judge erred in law when she gave a Lucas 

Direction to the Jury which created the impression that the 

Appellant had lied and had a burden to prove his innocence.  

 

10. The Learned Trial Judge erred in law when she stated that 

Insp. Davis made no mention of damage to the front windshield 

of the car in his evidence as there was an observation at the locus 

that the front windshield of the car was damaged.  

 

11. The Learned Trial Judge erred in law when she 

affirmatively told the Jury that they should try to come to a 

unanimous verdict on murder.  

 

12. The Learned Trial Judge erred in law when she directed the 

Jury to consider the verdict of manslaughter when they were not 

able to agree on a verdict of murder.  

 

13. The verdict is unsafe and unsatisfactory having regard to the 

circumstances of the case.” 

 

 

9. The appeal came on for hearing before us on 13 February 2020 and after hearing submissions 

from Counsel we reserved our decision and promised to provide a written judgment which we 

do now. 
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DISCUSSION 

10. Although the appellant filed 13 grounds of appeal it is clear that grounds 1, 2, 3 and 6 can be 

dealt with together. These grounds all relate to the fact that Vanessa Cooper and Bradley 

Williamson were not called to give evidence at the trial.  The Crown made an application 

pursuant to Section 66(2)(c) of the Evidence Act on the basis that notwithstanding the fact that 

all reasonable steps had been taken the witnesses could not be located.  At the close of the voir 

dire, relative to Vanessa Cooper, the judge made a preliminary finding that she was not 

satisfied that all reasonable steps had been taken to locate the witness. In her oral ruling she 

identified the steps which she felt could have been taken and which had not been done. It is of 

note that Sgt. Marco Smith the process server was present in court during the delivery of her 

ruling. 

 

11. On the return date rather than formalizing her order the trial judge allowed the Crown to recall 

Sgt. Marco Smith to give further evidence relative to the steps which he had taken after the 

preliminary ruling. After hearing the further evidence, the judge ruled that the statement would 

be admitted. The record reflects her as saying at page 269:11: 

“In relation to the witness Vanessa Cooper, the court has 

determined that all reasonable steps were taken as a result of 

the last hearing date. I will give my reasons in writing before the 

end of the trial”. 

Unfortunately, to date that ruling has not materialized. 

 

12. I have some concerns as to the fact that the trial judge reopened the voir dire after having given 

a preliminary ruling in which she identified the weaknesses in the prosecution’s case in the 

presence of Sgt. Smith and then allowed him to come and give evidence of his further efforts. 

This was unfortunate and it is not difficult to see why the appellant would hold the view that 

he was not being treated fairly. It appears that prior to Sgt. Smith being recalled there were 

discussions between parties and the Court but the details of those discussions do not appear on 

the record. 

 

13. However, to my mind of even more concern is the fact that before the completion of the trial 

Vanessa Cooper was located and was in the precincts of the Court. The learned judge 

conducted an exercise whereby she required Vanessa to account for her failure to appear to 

give evidence; however, she did not require her to testify within the trial. Apparently Counsel 

for the Crown took the position that if the defence wanted to question Vanessa the appellant 

should call her as his witness. Counsel for the appellant was adamant that he could not call her 

as a witness as she was already a witness for the Crown. The record reflects that when Vanessa 

Cooper was being dealt with on the warrant issued for her Mr. Ducille was asked if he had any 

questions and his answer was no. It appears that the learned judge misapprehended Mr. 

Ducille’s position as is apparent from her notation in the sentencing ruling that he had indicated 

that he did not want to question the witnesses. Mr. Ducille’s answer was clearly relative only 
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to that process. This is seen by his request to have the witnesses attend the visit to the locus 

which is consistent with them being available to answer questions. 

 

14. The Crown’s duty to call witnesses has been the subject of consideration before this Court on 

several occasions. In the case of Garvin Pratt v R SCCrApp. No. 41 of 2016 Barnett JA 

(Actg.) (as he then was) observed as follows: 

“19. In R v Russell-Jones [1995] 1 Cr. App. R. 538 the English 

Court of Appeal set out the principles to be applied where the 

prosecution elects not to call a person as a witness. They have 

been helpfully set out in Archbold 2015 at paragraph 4-347 as 

follows: 

‘i. Generally speaking the prosecution must have at court 

all the witnesses whose statements have been served as 

witnesses on whom the prosecution intend to rely, if the 

defence want those witnesses to attend. In deciding which 

statements to serve, the prosecution have an unfettered 

discretion, but must normally disclose material 

statements not served. 

ii. The prosecution enjoy a discretion whether to call, or 

tender, any witness they require to attend, but the 

discretion is not unfettered. 

iii. The first principle which limits this discretion is that 

it must be exercised in the interests of justice, so as to 

promote a fair trial. The dictum of Lord Thankerton in 

Adel Muhammed El Dabbah v. Att.-Gen. for Palestine 

[1944] A.C. 156, PC (court will only interfere if the 

prosecutor has been influenced by some oblique motive), 

does not mean that the court will only interfere if the 

prosecutor has acted out of malice; it means that the 

prosecutor must direct his mind to his overall duty of 

fairness, as a minister of justice. Were he not to do so, he 

would have been moved by a consideration not relevant 

to his proper task--in that sense, an oblique motive. 

iv. The prosecution ought normally to call or offer to call 

all the witnesses who give direct evidence of the primary 

facts of the case, unless for good reason, in any instance, 

they regard the witness' evidence as unworthy of belief. 

In most cases, the jury should have available all of that 

evidence as to what actually happened, which the 

prosecution, when serving statements, considered to be 
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material, even if there are inconsistencies between one 

witness and another. The defence cannot always be 

expected to call for themselves witnesses of the primary 

facts whom the prosecution have discarded. For 

example, the evidence they may give, albeit at variance 

with other evidence called by the Crown, may well be 

detrimental to the defence case. If what a witness of the 

primary facts has to say is properly regarded by the 

prosecution as being incapable of belief, or as some of the 

authorities say "incredible", then his evidence cannot 

help the jury assess the overall picture of the crucial 

events; hence, it is not unfair that he should not be called.  

It is for the prosecution to decide which witnesses give 

direct evidence of the primary facts of the case. A 

prosecutor may reasonably take the view that what a 

witness has to say is at best marginal. 

vi. The prosecutor is also the primary judge of whether 

or not a witness to the material events is incredible, or 

unworthy of belief. It goes without saying that he could 

not properly condemn a witness as incredible merely 

because, for example, he gives an account at variance 

with that of a larger number of witnesses, and one that is 

less favourable to the prosecution case than that of the 

others. 

vii. A prosecutor properly exercising his discretion will 

not therefore be obliged to proffer a witness merely in 

order to give the defence material with which to attack 

the credit of other witnesses on whom the prosecution 

rely. To hold otherwise would, in truth, be to assert that 

the prosecution are obliged to call a wit-ness for no 

purpose other than to assist the defence in their 

endeavour to destroy the Crown's own case. No sensible 

rule of justice could require such a stance to be taken.’ 

The court added that these principles should not be regarded as 

a lexicon or rule book to cover all cases. There may be special 

situations that have not been adverted to, and in every case, it is 

important to emphasise, the judgment to be made is primarily 

that of the prosecutor, and, in general, the court will only 

interfere with it if he has gone wrong in principle. 



9 
 

20. In Grant (Steven) v R [2006] 88 WIR 354, the Privy Council 

endorsed the principles set out in R v Russell-Jones. The Board 

said: 

[25] The extent of the duty on a prosecutor to call 

witnesses named on the back of an indictment was fully 

reviewed in R v Russell-Jones [1995] 3 All ER 239. The 

principles there summarised were not criticised in 

argument, and provide authoritative guidance. That 

summary need not be repeated. Plainly the prosecutor 

has a discretion. It is a discretion to be exercised by the 

prosecutor acting as a minister of justice, in the interests 

of fairness. Thus the prosecutor need not call witnesses 

who are incapable of belief, or whose evidence is pure 

repetition (R v Haringey Justices, ex parte Director of 

Public Prosecutions [1995] QB 351 at 356), or whose 

evidence is not material (R v Harris [1927] 2 KB 587 at 

590, and Ziems v The Prothonotary of the Supreme 

Court of New South Wales (1957) 97 CLR 279 at 307 and 

308). The general rule, however, was that stated in R v 

Russell-Jones (at p 245): 

'The next principle is that the prosecution ought 

normally to call or offer to call all the witnesses 

who give direct evidence of the primary facts of 

the case, unless for good reason, in any instance, 

the prosecutor regards the witness' evidence as 

unworthy of belief. In most cases the jury should 

have available all of that evidence as to what 

actually happened, which the prosecution, when 

serving statements, considered to be material, 

even if there are inconsistencies between one 

witness and another. The defence cannot always 

be expected to call for themselves witnesses of the 

primary facts whom the prosecution has 

discarded. For example, the evidence they may 

give, albeit at variance with other evidence called 

by the Crown, may well be detrimental to the 

defence case. If what a witness of the primary 

facts has to say is properly regarded by the 

prosecution as being incapable of belief, or as 

some of the authorities say "incredible", then his 

evidence cannot help the jury assess the overall 
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picture of the crucial events; hence, it is not unfair 

that he should not be called.' 

21. In R v Mahmood [2013] EWCA Crim 742 the English Court 

of Appeal said: 

‘It is clear from those principles that the prosecution are 

obliged to call only witnesses whose statements have been 

served as part of their case. Of those, they are obliged 

only to call those who give evidence as to the primary 

facts, and they are obliged only to call those whom they 

regard as witnesses of truth.’” 

 

15. A review of the evidence in this case shows clearly that Vanessa Cooper was the key witness 

for the prosecution. She was the witness who alleged that she saw the appellant leave the house 

with a knife and returned indicating to Tiffany Knowles that she should take the deceased to 

the hospital. This assertion went to the root of the appellant’s version which was that the 

deceased produced the knife and attacked him with it. Vanessa’s evidence thus was crucial to 

the issue which the jury had to decide i.e whether the appellant was guilty of murder or was 

merely defending himself as he alleged. 

 

16. In my view once Vanessa Cooper was located the prosecution had an obligation to call her as 

a witness and at minimum tender her for cross examination by the defence. In Aubrey 

Carlston Darling v Regina SCCrApp. & CAIS No. 155 of 2017 this Court (differently 

constituted) observed as follows: 

“26. We note the dicta of Lord Parker CJ in R v Oliva cited 

earlier where he opined that “in general, the prosecution should 

call witnesses who have given evidence in the committal 

proceedings, whether those witnesses are in effect for or against 

the prosecution…” However, Lord Parker went on to refer to 

the Privy Council’s decision in the case of Adel Muhamned El 

Dabbah v A-G for Palestine [1944] 2 All ER P144 where Lord 

Thanekerton gave the opinion of the Board and adhered to the 

view that the discretion in the first instance at any rate rested 

with the prosecution, and he went on to say that ‘the court will 

not interfere with the exercise of that discretion, unless, perhaps, 

it can be shown that the prosecutor has been influenced by some 

oblique motive.’ In other words the discretion exercised by the 

prosecution and the trial Judge should be exercised with due 

regard to the traditional considerations of fairness”. [Emphasis 

added.] 
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17. The trial judge in the circumstances of this case should not have admitted the evidence of 

Vanessa Cooper after having found that the Crown had not taken all reasonable steps to locate 

her. Whereas a judge is permitted to reconsider a decision arrived at before perfecting it, to do 

so and then permit further evidence as in this case, in my view, was unfair to the accused. 

However, even if I am wrong in that view I am firmly of the view that the Crown should have 

called Vanessa Cooper as a witness once she was located and tendererd her for cross-

examination by the defence. They could not be said to be acting properly to continue to rely 

on the witness statements when those witnesses were now available. This was a case, in my 

view, in which the judge in the proper exercise of her discretion should have required the 

Crown to call the witness of do so herself in order to ensure fairness. 

 

18. With regard to the witness Bradley Williamson the prosecution’s case on the voir dire was that 

Williamson was served on 12 October 2017 with a summons to attend Court. It is also noted 

that as a result a bench warrant was issued for him and subsequently executed to secure his 

attendance. Mr. Ducille at the voir dire opposed the application and the record reflects his 

submission as follows at page 310:16: 

“As I have always understood it, if a witness does not show up 

to court when he was under an order to be in Court and absents 

himself or herself, in those circumstances, a warrant is issued. 

And that is totally different from a section 66 application where 

reasonable steps have been taken to locate the witness to be in 

court, bearing in mind that this has implications insofar as the 

fairness of the trial is concerned and also constitutional 

implications.” 

 

19. This issue has been addressed in several judgments of the Supreme Court.  The first is the case 

of The Queen v Dorian Clare and Demetri Clare No. 165/7/2011. The second decision was 

that of Regina v Deangelo Johnson, Phillip Rolle, Mario Whyms, and Charvis McPhee 

142/5/2014.  In both of those cases, the Crown sought to lead the evidence of a witness who 

had been personally served but failed to appear.  Acting Justice Hilton took the position that a 

witness, who has been found and served personally, is not a witness to whom an application 

under section 66 could properly apply. I am of the view that those decisions are consistent with 

a proper understanding section 66 (2)(c). In these circumstances, in my view, the trial judge 

should have refused the section 66 application relative to Williamson.  

 

20. The position that I have taken relative to the two statements admitted under section 66 leads 

me to the view that the verdict by the jury is unsafe and unsatisfactory having regard to the 

circumstances of the case. I have therefore also not felt the need to deal with the other grounds 

of appeal save to the extent to which I will touch on grounds 12 and 13 shortly.  I do not 

consider that this is a proper case for the application of the proviso as it cannot be said that 
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even with the appellant’s ability to cross examine Vanessa Cooper and Bradley Williamson 

the verdict would be the same. 

 

21. I now, therefore, consider whether the proper disposition is to order a retrial. In this regard 

though I note the submission by Mr. Ducille that the trial judge was wrong to direct the jury to 

consider the verdict of manslaughter when they were not able to agree on a verdict of murder. 

He contended that she ought to have declared a mistrial due to there being a hung jury. If Mr. 

Ducille is correct it would mean that the proper order would be that the appellant is to be retried 

on the charge of murder. 

 

22. As noted earlier at the close of the summation the jury retired to consider their verdict and after 

two hours returned with a “verdict” of guilty of murder 11-1.  The judge directed them that she 

could not accept that as a verdict and advised them that if they could not agree on a murder 

charge they should consider manslaughter. The jury retired again and returned with a verdict 

of not guilty of murder 12-0 and guilty of manslaughter 12-0. However, before sending the 

jury back down the learned judge directed at page 596:15 them as follows: 

“Mr. Foreman, and ladies and gentlemen of the jury, to clarify 

my instructions to you in terms of a verdict, it is that your first 

position is to decide guilty or not guilty of murder and to find 

the defendant guilty of murder, you would require all 12 of you, 

which is a unanimous verdict.   

If you are unable to reach a unanimous verdict, if the finding is 

one of guilty of murder, if it is not guilty, you have the range I 

gave you.  

If the finding is a non verdict in relation to murder, you can go 

on to consider the offence of manslaughter. When you go onto 

consider the offence of manslaughter you start again at the point 

where you are seeking to get all 12 to agree. If all 12 are not able 

to agree in relation to a unanimous verdict, then I am able to 

accept a majority verdict of 11 to 1, 10 to 2, 9 to 3, 8 to 4.” 

[Emphasis added] 

 

23. It is clear that this was not a slip as the learned judge later repeated this direction at page 597:7 

as follows: 

“So those are the three sentences but you would start with—not 

sentences, verdicts. But you would start with murder and then, 

having considered murder, and whether or not you were able to 

come to a conclusion with murder, then you would move to 

manslaughter if you find that it arises from the facts.”  

[Emphasis added] 
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24. When the jury returned with the 11-1 verdict the judge sought assistance from Counsel as to 

whether the jury could be sent back down to arrive at a verdict. Mr. Ducille indicated that based 

on the decision of this Court (differently constituted) in Kevin Hart v Regina SCCrApp. & 

CAIS No. 127 of 2010 a mistrial ought to be declared.  A review of the transcript shows that 

both counsel were prepared to address the court on the issue but not in the presence of the jury. 

However, the learned judge instead proceeded to give the directions which are the subject of 

complaint and then sent the jury back down. This is seen at pages 595:20 – 596:31 of the 

transcript as follows: 

“THE COURT: Mr. Ducille and Ms. Pinder-Moss, as to whether 

or not the jury can be sent back down to arrive at a verdict. 

MR. DUCILLE: No, my Lady. The case I remember is Don 

Braynen. 

THE COURT: Do you have a copy, Mr. Ducille? 

MR. DUCILLE: It was before your brother Turner and there is 

another one from the Court of Appeal. That one I remember, 

Kevin Hart. I think I have it right here. Kevin Hart I have. It 

went to the Court of Appeal. 

THE COURT: Whilst Mr. Ducille is looking, do you have 

anything, Ms. Pinder-Moss? 

MS. PINDER-MOSS: My Lady, if I recall correctly, there was 

a decision by your brother Justice Turner where, following a 

verdict of 11 one -- 

MR. DUCILLE: My Lady, the jury is here, you know. So I think 

-- the case is Don Braynen that's all I can say right now. 

MS. PINDER-MOSS: My Lady, perhaps the jury can be 

excused. 

THE COURT: Were you about to say that there was precedent 

for -- 

MS. PINDER-MOSS: Yes, my Lady. If I recall correctly. 

THE COURT: Okay. Thank you. 

Mr. Foreman, and ladies and gentlemen of the jury, to clarify 

my instructions to you in terms of a verdict, it is that your first 

position is to decide guilty or not guilty of murder and to find 

the defendant guilty of murder, you would require all 12 of you, 

which is a unanimous verdict. 
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If you are unable to reach a unanimous verdict, if the finding is 

one of guilty of murder, if it is not guilty, you have the range I 

gave you. 

If the finding is a non verdict in relation to murder, you can go 

on to consider the offence of manslaughter. When you go onto 

consider the offence of manslaughter you start again at the point 

where you are seeking to get all 12 to agree. If all 12 are not able 

to agree in relation to a unanimous verdict, then I am able to 

accept a majority verdict of 11 to 1, 10 to 2, 9 to 3, 8 to 4.” 

 

25. The case of Kevin Hart alluded to by Mr. Ducille was an oral judgment of this Court 

(differently constituted) which was delivered by Allen, P in the following terms: 

“Inasmuch as the court finds that there was an irregularity in 

the trial by the failure of the judge to order a new trial or 

discharge the jury from returning a verdict on the charge of 

murder and directing them to consider manslaughter when the 

verdict was returned in relation to the charge of murder, we 

allow the appeal and order a retrial on the offence of murder.   

The appellant is remanded in custody, pending the retrial on the 

charge of murder.” 

 

26. I am satisfied that the learned judge was wrong to direct the jury that they could proceed to 

consider manslaughter in circumstances where they could not arrive at a verdict on the 

substantive charge of murder. However, the record is clear that when the jury returned they 

had in fact arrived at a verdict of not guilty of murder and then proceeded to consider the charge 

of manslaughter and arrived at a verdict of guilty. In these circumstances I am satisfied that 

there is no basis on which an order can be made to order a retrial on the charge of murder. This 

leaves only the question of whether an order for retrial on manslaughter could be made or 

whether the appellant should be acquitted. 

 

27. Mr. Ducille submitted that the only issue before the jury was the charge of murder. He contends 

that the Crown’s position was that the appellant had intentionally and without any justification 

killed the deceased. Conversely, the appellant’s position was that he had acted in self defence. 

He further contended that there was no evidence to support the judge’s decision to leave 

manslaughter based on provocation to the jury. It follows that if he is correct then once the jury 

found the appellant not guilty of murder that was the end of the matter. 
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28. In Daniel v The State [2014] 3 LRC 402 the appellant was convicted of murder and he 

appealed on the ground (inter alia) that provocation ought to have been left to the jury. In their 

judgment the Privy Council said at paragraph 13: 

“[13] It is unsurprising that the defence did not advance 

provocation as part of its case at trial, since the accused's case 

was that he was not the assailant. Nevertheless, if the issue arose 

on the evidence, the judge would have been in error in not 

leaving it to the jury at least in relation to murder with 

murderous intent. It would have been for the State to prove that 

the partial defence did not apply. There is no sign that the judge 

ever applied her mind to this question, and no one suggested that 

she should. In the Board's clear view, the issue simply did not 

arise. Before the issue of provocation can be left to the jury there 

has to be evidence on which the jury might properly find that 

the accused killed when he had lost control of himself as a result 

of provocation. In the present case there was some evidence (if 

the jury accepted the statements under caution) that the 

deceased threw a bottle at the accused and had kicked him in 

the groin in the subsequent struggle for the gun. Although it 

came only from the out of court statements under caution, not 

endorsed by any evidence from the accused, this was material 

from which the jury might have concluded that there may have 

been provocative conduct. But there was no evidence at all that 

the appellant had lost control of himself. Rather, the evidence 

was that he had not. He himself, when admitting in his 

statements under caution that he was the robber, did not begin 

to suggest that he had lost his self-control. His written statement 

under caution read, in its material parts: 

'... I see a tall Indian man standing up in front of a white 

Honda Civic car and I told him "Good afternoon sir, 

throw the keys." The man reply and told me if that is all 

I want. I start to hear the engine in [an accomplice's] car 

revving and when I look back the man ... had a Stag 

bottle in his hand, pelt the bottle at me and hit me on the 

right side of my face, and the gun I had fell out of my 

hand. The man try to reach for the gun and when he 

reach the gun he end up kicking me in my groin. I end up 

fighting the man until I get the gun from the man and I 

end up firing two shots with the gun. The man let go my 

hand. I then started to run ...'  
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Of course, what the defendant himself says in such a case is not 

the end of the inquiry. In some cases it may be likely that the 

jury may reject his own account. That was not obviously so here, 

but still the responsibility of the judge is to look at all the 

evidence, not simply that of the defendant, and to ask himself 

whether, taking it at its most favourable to the defendant, the 

jury might conclude that he had lost control of himself. But here, 

the eye-witness evidence likewise did not begin to suggest loss of 

control. On the contrary, it described a robber who confronted 

his victim with collected apparent politeness, who knocked him 

down with a shot to the leg, who then after a pause stood over 

him and executed him with further shots to the body, and who 

then coolly paused by the car to dispose of a plastic bag he had 

been carrying, put on a cap (perhaps to alter his appearance), 

and ran or walked quickly away. None of that affords any 

evidence of loss of control. Neither anger nor struggling for the 

gun after being temporarily dispossessed of it is the same thing 

as losing self-control. Anger may be accompanied by a loss of 

control, and in some circumstances it may be evidence from 

which loss of control may be inferred. In other circumstances it 

may indicate the reverse, namely a considered, controlled, 

retaliation which, as Devlin J pointed out as long ago as R v 

Duffy [1949] 1 All ER 932, is positively inconsistent with the loss 

of control inherent in provocation. In the present case there was 

not even any real evidence of anger, but certainly none of lost 

self-control.” [Emphasis added] 

 

29. In her summation on 30 November 2017 the learned judge identified the evidence which the 

jury was to consider relative to manslaughter as follows: 

“Now, in relation to this portion of the evidence allegedly given 

to the police and in terms of the directions I gave earlier about 

provocation being as a result of things said or things done, you 

will consider that direction in the context of this evidence given 

before you, if you accept it, in relation, one, to being in the 

bedroom at the time this individual comes to the home; two, the 

fact that he would have said outside—banged on the window 

and said, you have a next man in there. That James would have 

left and come back to the window and thrown a battery at the 

car of Tiffany. And also that would have come back again and 

thrown two rocks at the vehicle of Tiffany. Whether that would 

be action sufficient to cause a person of the age and sex of this 
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particular defendant, which age and sex I have reminded you of, 

to lose his power of self-control.” 

 

30. It is significant that the appellant at no time asserted that he had lost self- control. His position 

was that he was seeking to be a peace maker, was attacked and defended himself. In his oral 

evidence in court he even testified that he was not aware that the deceased had been seriously 

injured until later that day. This however, was clearly a strategy to focus on the defence of self 

defence which would, if successful, result in an outright acquittal. However, on the evidence 

given there was room for consideration as to whether manslaughter arose based on the 

provoking behavior of the deceased in causing damage to property and also the fact that the 

appellant was involved in an unlawful fight but may not have had the intention to kill the 

deceased. These are matters for the consideration of the jury.  

 

31. It follows from the above that there is material on which the appellant can be retried. As the 

parties have already made submissions on the issue of whether or not a retrial would be 

appropriate in the circumstances there is no need to hear from them further on that issue. I 

would dispose of this matter by ordering that the appellant be retried as soon as is practicable 

before another judge of the Supreme Court. 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

32. I agree.  

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

33. I also agree.  

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

 

 


