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Criminal appeal – Rape – Good character direction – Loss of character shield – Duty of counsel 

to raise evidence of good character - Whether sufficient evidence led to trigger the judge to give a 

good character direction to the jury – Whether failure to give a good character direction affected 

the safety of the conviction - Section 8 of the Sexual Offences Act - Section 171 of the Evidence Act   

The appellant and his wife shared a home with M, a relative of the appellant’s wife. M alleged that 

on 9 November 2015, while the appellant’s wife was not at home, the appellant entered her 

bedroom, armed with a screwdriver and forced her to perform oral sex on him. Thereafter, he 

inserted his finger into her vagina and placed his tongue on her vagina. She testified that all the 

acts were performed without her consent. Following the incident, she informed a male friend, LT, 

who confronted the appellant. Once the matter was reported to the police the appellant was arrested 

and charged with the offence of rape.  

The appellant’s defence was that all acts were consensual, and he denied possessing a screwdriver 

during the incident. He testified that he and the virtual complainant had an agreement that he would 
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pay her $50 to engage in these acts and it was only once he indicated that he did not have the $50 

was the matter reported LT who, he says, beat him up for not paying for the sex as agreed. The 

appellant asserted that M was a prostitute who performs sexual acts for money as a means of 

earning a living.  

Following his trial, the appellant was convicted of rape and sentenced to 12 years’ imprisonment. 

He now appeals his conviction on the primary ground that the conviction is unsafe as the trial judge 

failed to give the jury a good character direction. The appellant argues that a direction as to his 

character was necessary. The respondent, however, argues that the appellant never put his 

character in issue nor did he request such a direction from the judge. 

Held (Jones, JA dissenting): Appeal allowed; conviction and sentence quashed. Submissions to be 

heard on the issue of a retrial.  

per Barnett, P: By suggesting to M that she was a prostitute, the appellant put M’s character in 

issue and as a consequence he put his own character in issue. The appellant also called his wife to 

give evidence on his behalf and questions were asked of his wife to elicit evidence of his character. 

This was sufficient to raise the issue of the appellant’s good character and he was, therefore, 

entitled to a good character direction.  

While there is a duty on defence counsel to raise his client’s good character or to request the judge 

to give a good character direction on behalf of his client, where defence counsel fails in his duty 

the judge has an independent duty to satisfy himself as to the appropriateness of a good character 

direction. Where the credibility of the accused is in issue the trial judge is obliged at some stage 

prior to giving directions to the jury to inquire whether the accused has antecedents and a good 

character direction is appropriate. This duty on the judge is a part of ensuring that the accused has 

a fair trial. While the failure to give a good character direction does not automatically make a 

conviction unsafe, given the facts of the present case, a good character direction was required.  

Brown v The State (2012) 82 WIR 418 applied 

Chin v. R [2018] 3 LRC applied 

Gregory August; Alwin Gabb v The Queen [2018] CCJ 7 (AJ) considered 

R v McChleery [2019] EWCA Crim 2100 considered 

Scott v R SCCrApp. No. 163 of 2012 applied 

Serrano Adderley v R SCCrApp. No. 23 of 2014 considered 

Teeluck and another v R (2005) 66 WIR 319 considered 

Vasyli v R; R v Vasyli SCCrApp. No. 255 of 2015 applied 
 

Per Crane-Scott, JA: The law is that the good character of the accused must be distinctly raised 

during the trial by: 1. direct evidence; 2. through witnesses called on his behalf or 3. through cross-

examination of the Crown’s witnesses. A good character direction is premised on evidence. It 

cannot be given in the abstract and without the necessary evidence of the defendant’s good 

character having first been elicited before the jury or raised inferentially by the conduct of the 
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defence during the trial. Defence counsel did not elicit evidence of the appellant’s good character 

and, therefore, the judge was under no duty, in this case, to give a good character direction. 

Notwithstanding my view that the judge was under no obligation to give a good character direction, 

the authorities suggest that regardless of who was at fault, on appeal the issue is whether the 

omission affected the safety of the trial or the conviction. For this to be determined the Court must 

assess and examine the strength of the evidence against the appellant and the nature of the issues 

which arose at the trial. The present case was one involving a clash of credibility between the case 

for the appellant and that of the virtual complainant; it was a classic case of “she said/he said”. 

Both limbs of the direction would have had probative significance before the jury. It cannot be 

said that a properly directed jury would have inevitably convicted in this case. A substantial 

miscarriage of justice has occurred.  

Balson v. The State [2005] UKPC 2 mentioned 

Birbal v. R SCCrApp No. 18 of 2011 distinguished  

Brown v. The State (2012) 82 WIR 418 applied 

Chin v. R [2018] 3 LRC 1 mentioned 

France and Vassell v. The Queen [2012] UKPC 28 mentioned 

Gilbert v. The Queen (2006) 68 WIR 323 distinguished  

Michael Scott v. R SCCrApp No. 163 of 2012 mentioned 

Moustakim v. R [2008] EWCA Crim 3096 mentioned 

Peter Stewart v. The Queen [2011] UKPC 11 mentioned 

R v. Aziz [1996] 1 AC 41 applied 

R v. McChleery [2019] EWCA Crim 2100 mentioned 

R v. Nigel Hunter [2015] 1 WLR 5367 mentioned 

Teeluck v. The State [2005]1 WLR 2421 applied 

Uriah Brown v. The Queen [2005] UKPC 18 mentioned 

Vye v. R [1993] 1 WLR 471 mentioned 
 

Per Jones, JA: Irrespective of the cause of an appellant not receiving a good character direction, 

an appellate court should examine whether the safety of the conviction was affected thereby. Based 

on the totality of the evidence before the jury the safety of the verdict was not affected due to the 

absence of a good character direction as there was other evidence capable of supporting the 

conviction. That evidence included an accusation by LT to the appellant that he raped M. LT 

testified that the appellant gave no response to the accusation. There was also the complaint by M 

to LT alleging that she had been raped by the appellant. Having regard to the entirety of the 

evidence placed before the jury it cannot be said that the lack of a good character direction rendered 

the jury’s verdict unsafe and unsatisfactory.  

Barrow v The State [1998] AC 846 considered 

Birbal v. R SCCrApp No. 18 of 2011 considered 

Donald Parkes v Queen [1976] 1 WLR 1251 applied  

Hall v. The Queen [1971] 1 WLR 298 applied 
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Peter Stewart v The Queen [2011] UKPC 11 considered 

R v Cooper [1969] 1 All ER 32 distinguished 

R v Horne [1990] Crim. L. R. 188 applied  

R v Hunter (Nigel) [2015] 1 WLR. 5367 applied 

R v Pope [2012] EWCA Crim 2241 considered 

R v Rowton (1865) Leigh & Cave 520 applied 

Vasyli v R; R v Vasyli SCCrApp. No. 255 of 2015 applied 
  

 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. The appellant was convicted on 11 October 2018 following a trial before Hilton, J for the 

offence of rape and sentenced on 28 March 2019 to twelve years’ imprisonment. This is an 

appeal against that conviction. The appellant’s Notice of Appeal was filed on 12 April 2019, 

one day out of time. He submits that the reason for his appeal being filed one day late was that 

on the final day for filing the Court closed early due to unforeseen circumstances. In the 

premises, I have treated the application for an extension of time as the hearing of the appeal. 

The primary ground of appeal is that the trial judge erred when he failed to give the appellant 

the benefit of a good character direction.  

 

2. In my judgment the appellant was entitled to the benefit of a good character direction and the 

judge erred in failing to give such a direction. I am satisfied that the failure affected the safety 

of the verdict and in the circumstances the appeal should be allowed. 

The Facts 

3. On 11 October 2018 the appellant was convicted of rape and later sentenced to 12 years’ 

imprisonment. He has appealed that conviction to this court. 

 

4. The female, whom I will identify as “M” was a family member of the appellant’s wife and 

shared the same home as the appellant and his wife. All are persons of Haitian descent. 

 

5. M testified that on the morning of 9 November 2015 after the appellant’s wife had left the 

home to take their children to school, the appellant entered her bedroom armed with a 

screwdriver and forced her to perform oral sex on him.  
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6. Afterwards, again without her consent, he inserted his finger in her vagina and afterwards 

placed his tongue on her vagina.  During this time, she was having her menstrual period. 

Immediately after the incident she informed a male friend of hers who then confronted the 

appellant and a scuffle ensued. Thereafter she reported the matter to the police and the appellant 

was arrested and charged. 

 

7. At all times the appellant insisted that the sexual activity was consensual. He denied that he 

had a screwdriver in his possession during the incident. 

 

8. His defence was that the sex was pursuant to an agreement that he would pay M $50 and it was 

only after he told her that he did not have $50 at the time that she reported the matter to her 

male friend who tried to beat him up because he did not pay for the sex as agreed with M.  The 

appellant asserted that M was a prostitute who performs sexual acts for money as a means of 

earning a living. 

 

9. This case turned on the credibility of M and the appellant. 

 

10. As the trial judge said in his direction to the jury at page 175:14 of the transcripts: 

“The only real issue is whether the sexual intercourse that is 

uncontested that it did occur was with or without the consent of 

[M]. The Crown’s case is that you should accept the evidence of 

[M], that Josue Celestin raped her by putting a screwdriver to 

her head forcing her to suck his penis and forcing her to allow 

him to put his fingers in and out [of] her vagina and to lick her 

vagina. 

That the evidence of the screwdriver being found in the 

bedroom on the dresser of the bedroom of the Accused adds 

credence to her oral testimony and that there is no credible 

reason for her to make up a story and lie on the Accused.  

The Defence’s case is that [M] was a prostitute and is lying about 

a screwdriver being used and that there was an agreement 

between the Accused and [M] to engage in sexual intercourse for 

$50.00 and that when [M] found out that the Accused did not 

have the $50.00, she called [L], who the defence suggests was her 

pimp, to get the money and when that was unsuccessful she 

claimed that she was raped. It is a matter for you, if you accept 

the case for the Defence. You would, of course, acquit him if the 

case for the Defence leaves you with reasonable doubt, you 

would also acquit. It is only if you reject the case for the Defence 
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and you feel satisfied that the Crown has proven its case that 

you can convict.” 

11. The primary ground of this appeal is that the conviction is unsafe as the trial judge failed to 

give the jury a good character direction. The appellant argues that a direction as to his good 

character was necessary to assist the jury in evaluating the appellant’s testimony both as to his 

credibility and as to his propensity to do the things complained of in the charge. 

 

12. There is no dispute that the appellant has no antecedents. 

 

13. The respondent argues that this ground has no merit as the appellant’s counsel never asked for 

a good character direction and that the appellant, who gave evidence, never put his character 

in issue, neither by direct evidence or through cross examination. The respondent relies on the 

decision of this court in Serrano Adderley v R SCCrApp. No. 23 of 2014 where at paragraph 

29 this Court (differently constituted) said: 

“29. In Donna Vasyli v R SCCrApp. No. 255 of 2017 the Court 

(differently constituted) determined that a good character 

direction was not required to be given by the trial judge because 

it had not been raised directly or inferentially by Mrs. 

Vasyli….”  

14. In addition, the respondent relies on the observation by the Privy Council in Teeluck and 

another v R (2005) 66 WIR 319 where it said: 

“[33] (v) The defendant's good character must be distinctly 

raised, by direct evidence from him or given on his behalf or by 

eliciting it in cross-examination of prosecution witnesses: 

Barrow v The State (1998) 52 WIR 493, [1998] AC 846 at 852, 

following Thompson v R (1998) 52 WIR 203, [1998] AC 811 at 

844. It is a necessary part of counsel's duty to his client to ensure 

that a good character direction is obtained where the defendant 

is entitled to it and likely to benefit from it. The duty of raising 

the issue is to be discharged by the defence, not by the judge, 

and if it is not raised by the defence the judge is under no duty 

to raise it himself: Thompson v R.” 

15. I do not agree that the appellant did not distinctly put his good character in issue in the trial. In 

his cross examination of M, the appellant’s counsel put to her that the monies she used to pay 

rent were proceeds of prostitution. M vehemently denied that. By suggesting to M that she was 

a prostitute, the appellant put M’s character in issue. M was being accused of being a criminal.  
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16. Section 8 of the Sexual Offences Act provides: 

 

“8. (1) Any person who —  

 

(a) knowingly lives wholly or in part on the earnings of 

prostitution; or  

 

(b) in any public place persistently solicits or importunes 

for immoral purposes,  

 

is guilty of an offence and liable to imprisonment for five years.  

 

(2) Any person who knows that he is infected with a virus 

causing, or known to cause, acquired immune deficiency 

syndrome (commonly known as “AIDS”) and who has sexual 

intercourse with any other person, with the consent of that other 

person but without disclosing the fact of the infection to that 

other person, is guilty of an offence and liable to be detained for 

a term of five years in such place and under such conditions as 

may be specified by the court before which he is convicted; and, 

while so detained, he shall be deemed to be in legal custody.  

 

(3) It shall be a sufficient defence to any charge under subsection 

(2), if it is made to appear to the court before which the charge 

shall be brought that the person with whom the person so 

charged had sexual intercourse knew, or had reasonable cause 

to believe, before sexual connection was occasioned, that the 

person so charged was so infected.” 

 

17. In my judgment, by putting the virtual complainant’s character in issue, the appellant, as a 

consequence, put his own character in issue. Furthermore, the appellant called his wife to give 

evidence on his behalf. During examination in chief the appellant’s counsel asked her: “do you 

believe your husband is a rapist?” She replied: “No sir”. He then asked her “what kind of 

person is your husband?” That question was designed to elicit evidence of the appellant’s 

character; that he was not the kind of person who would commit the offence of rape. 

 

18. At the end of the reexamination, the trial judge permitted the jury to ask the following question: 

“In 2015 November, you and Josue Celestin were married only 

for 6 months, how do you know he was not always a rapist?” 
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19. The appellant’s wife replied: 

“Okay, sir, when I married to a man you know now 6 months 

you already know anything about me, I already know 

everything about him. I am not say I know everything about the 

man. You don’t know when you can’t know when you come 

living—two people as man and woman now that’s when you 

talk. They start understanding this man and the man start 

understanding this woman.” 

20. And later, counsel for the prosecution asked the appellant’s wife “So I am going to further 

suggest to you that you don’t know if he was a rapist. You don’t know that?” The wife 

answered: “He ain’t no rapist…” 

 

21. In my judgment, that was sufficient to raise the issue of the appellant’s good character which 

entitled him to a good character direction. 

 

22. I agree with Isaacs, JA when in Vasyli v R; R v Vasyli SCCrApp. No. 255 of 2015 he said: 

“70. Although the Privy Council held that there was a duty on 

the defence to raise the issue of good character to make it a live 

issue for the judge to consider, the clear message is that this can 

be done by inference.” [Emphasis added] 

23. Jones, JA in his judgment suggests that this was insufficient to meet the threshold of putting 

his character in issue.  It required more direct evidence as to the appellant’s good character 

generally. That is to say his general reputation.  This is surprising as in both Vasyli and Brown 

v The State (2012) 82 WIR 418 even less evidence was led as to the accused general 

reputation. In Brown, the Privy Council was of the view that Brown was entitled to the good 

character direction but having regard to the overwhelming evidence against him it would have 

made no difference. In Vasyli, Crane-Scott, JA was of the view that as the Court of Appeal 

was now aware that the appellant had a good character the failure of the judge to give a good 

character direction did affect the safety of the verdict. She did not hold that there required to 

be led more evidence as to general reputation.  

 

24. Although defence counsel did not himself raise the issue of a good character direction, it was 

clear to the prosecution that the evidence led was sufficient to draw the inference that the 

appellant had placed his character in issue and was entitled to the benefit of a character 

direction both as to credibility as well as propensity. 

 

25. Counsel for the prosecution asked the trial judge at the end of his direction to the jury: “My 

Lord, I do not know if his Lordship wishes to give directions as it relates to character in 
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these circumstances”. The trial judge replied: “I have asked that-I did not ask counsel 

about that yet. I will not do so.” It is not clear whether there is an error in the transcript and 

the word “not” should read “now”. 

 

26. There is nothing in the record that shows that the judge asked defence counsel about a good 

character direction and nothing in the record to show that he ever gave one. 

 

27. The fact that the appellant’s counsel did not request the good character direction did not justify 

the judge’s failure to give one. 

 

28. It is a judge’s duty to ensure that an accused has a fair trial.  

 

29. As was said by the Privy Council in Brown; 

 

“[31] The observation that the judge has no duty to raise the 

question of the defendant's good character must be qualified in 

light of statements made in the subsequent case of Gilbert v R 

(2006) 68 WIR 323 at [17] where Lord Woolf said that in a case 

where the defendant was obviously a person of good character 

the judge would be well advised to ask counsel whether he 

intended to put his character in issue in order to clarify the 

situation…”   

 

30. The point was also made by Allen, P in Scott v R SCCrApp. No. 163 of 2012 where after 

considering the authorities on the good character direction said: 

 

“69.  It emerges from the above authorities, firstly, that while it 

is Counsel's duty to raise the issue of good character, in cases 

where it is obvious that good character may be in issue, the trial 

judge should enquire. Secondly, that only where there are good 

reasons for counsel's failure to raise good character, will that 

issue be ordinarily permitted to be raised for the first time on 

appeal, but at the end of the day once credibility was a crucial 

issue in the trial, and it is not possible to say that a jury would 

inevitably, or without a doubt have convicted, such failure will 

be fatal to the conviction.” [Emphasis added] 

 

31. The law with respect to obligation to give a good character direction is quite settled. 
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32. In Chin v. R [2018] 3 LRC 1the Court of Appeal of the Eastern Caribbean Supreme Court 

said: 

“[25] …The law on the good character direction is settled and 

this Court has rendered several decisions in which it has 

enunciated the relevant principles and faithfully applied them. 

Indeed, in the recent case of Facey v R the applicable principles 

were very succinctly and helpfully distilled by learned Morrison 

JA as follows: 

'In Teeluck v R it was held (not for the first time) that a 

defendant who has no previous convictions of any 

significance is entitled to the benefit of a good character 

direction from the judge. Such a direction will generally 

contain two limbs: first, a credibility direction, that is, 

that a person of good character is more likely to be 

truthful than one of bad character; and second, a 

propensity direction, that is, that a person of good 

character is less likely to commit a crime, especially one 

of the nature with which he is charged. Generally 

speaking, the defendant's good character must be 

distinctly raised, either by direct evidence given by 

and/or on his behalf, and/or by eliciting it in cross-

examination of prosecution witnesses. However, in an 

appropriate case, the failure of counsel to put the 

defendant's good character in issue may itself, 

particularly if unexplained, make a guilty verdict unsafe. 

But it is also well recognised that the omission of a good 

character direction is not inevitably fatal to the fairness 

of the trial or to the safety of a conviction.' 

[26] A close reading of the recent decision of Hunter rendered 

by the full bench of the Court of Appeal of England and Wales 

written by the experienced and learned Vice President Hallett J 

equally distills the applicable principles on good character. 

Hallett J's historical review was very comprehensive and went a 

bit further in seeking to synthesise the relevant decisions of the 

House of Lords and Privy Council into a coherent and efficient 

manner. One thing which is clear is that there is absolutely no 

tension between Hunter and the cases that were decided by the 

Board. In fact, Hallett J clearly accepts the correctness of those 

principles enunciated in cases such as Balson v State, Singh v 
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State and R v Aziz. Hallett J crystallised the general principles 

that are to be extracted from the authorities, namely a direction 

on the defendant's good character is to be given where a 

defendant has a good character and has testified or made pre-

trial statements (credibility); there is no point of departure 

between those authorities and this judgment. The second 

general rule is that a direction as to the relevance of good 

character to the likelihood of a defendant's having committed 

the offence charged is to be given whether or not he has testified 

or made pre-trial answers or statements (propensity). 

[27] A defendant who has no previous convictions or cautions 

recorded against him or her is entitled to both the credibility 

and propensity limbs of the good character direction. There is 

no doubt that Jay Marie was entitled to a good character 

direction and none was given. However, that is not the end of the 

matter. It is the law that the failure to give a good character 

direction where the defendant was entitled to one does not 

automatically render the verdict unsafe. 

[28] Insofar as much reference was made to Hunter, it is helpful 

to examine it in some detail. Indeed in Hunter at para [40], 

Hallett J indicated that '[t]he principle that there is no inflexible 

rule that a failure to give a direction will inevitably prove fatal 

has been followed on a number of occasions by the Board. The 

principle has also been judicially recognised by this Court. In 

Hunter also, Hallett J indicated that there are cases in which the 

failure to give a good character direction in circumstances 

where one was necessitated proved fatal. She however pointed 

out at para [46] of the judgment that there is a long line of 

authorities in which, where there has been a failure to give a 

good character direction where it should have been given, the 

court has been known to uphold the conviction on the basis that 

the failure to give the good character direction did not render 

the conviction unsafe. 

[29] The sole salutary test for this Court is whether the judge's 

omission to give a good character direction (which it must be 

recalled was not requested by counsel) undermines the safety of 

the conviction. In Hunter, Hallett J acknowledged that there can 

be no fixed rule or principle that a failure to give a good 

character direction is necessarily or usually fatal. It must 
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depend on the facts of the individual case and I totally agree with 

her observation.” [Emphasis added] 

 

33. The failure of the appellant’s defence counsel to ask the judge to give a good character direction 

is lamentable, but, without diminishing the importance and obligation of defence counsel 

raising the issue with the trial judge, in my judgment it did not relieve the judge of an obligation 

to inquire whether a good character direction was necessary. In this case it is particularly so 

where counsel for the prosecution raised the issue for the judge’s consideration. No doubt this 

inquiry by the prosecution was precipitated by the nature of the cross examination of M and 

the evidence of the appellant’s wife and his assertion that M was a prostitute and therefore a 

person who is a criminal and not a person of good character. 

 

34. In his judgment Jones, JA says: 

 

“The fact that the applicant had no previous convictions was 

never brought to the attention to the trial judge by his counsel 

at trial. In Barrow v The State [1998] AC 846, 852 it was said 

that the duty of raising the issue is to be discharged by the 

defence, not by the judge, and if it is not raised by the defence 

the judge is under no duty to raise it himself. In Donna Vasyli v. 

R SCCrApp. No. 255 of 2017 this Court (differently constituted) 

said that a good character direction was not required to be given 

by the trial judge because it had not been raised directly or 

inferentially by Mrs. Vasyli”. 

 

35. In my judgment the law has moved beyond relieving the judge of the obligation to give a good 

character direction simply because it is not raised by the defence counsel. 

 

36. A judge has an obligation to ensure that an accused receives a fair trial and a judge has a duty 

when the character and credibility of an accused is raised in the trial to satisfy himself as to the 

appropriateness of a good character direction. See Brown. 

 

37. As the President of the Court of Appeal of Jamaica Denis Morrison, P said in his article “New 

Wine in Old Wineskins”: 

 

“29. The requirement of good character directions in 

appropriate cases is thus put squarely in terms of the fair trial 

guarantee which, in our part of the world at any rate, is a matter 

of constitutional significance…” 
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38. In my judgment in any case where the character or credibility of an accused may be in issue 

the trial judge is obliged at some stage prior to giving the directions to the jury to inquire 

whether an accused has antecedents and a good character direction is appropriate. This, in my 

judgment, is part of his duty to ensure a fair trial of the person appearing before him. This 

inquiry can be made at the case management stage or at any stage during the trial in the absence 

of the jury. This is a duty independent of the duty of the defence counsel to raise it on behalf 

of his client.  The law, in my judgment, has moved beyond Teeluck.  

 

39. My view is consistent with the Caribbean Court of Justice in the case of Gregory August; 

Alwin Gabb v The Queen [2018] CCJ 7 (AJ) where the court said at paragraph 49: 

 

“It is understood that the aim of a good character direction is to 

ensure fairness of the trial process. It is the duty of the trial 

judge to ensure that the trial is fair and even-handed and an 

appropriate good character direction plays an important part in 

ensuring that fairness and even-handedness. Where a 

defendant, of good character, has given sworn testimony and 

has subjected himself to cross-examination, the trial judge 

maintains fairness and balance in the trial by directing the jury 

that, because of his good character, the defendant is a person 

who should be believed. Where however the defendant is not 

willing to place himself in a position where his credibility can be 

tested, we do not think that he should benefit from a good 

character direction as to credibility. Where a defendant does not 

give sworn testimony therefore, it is in our view, unnecessary to 

ensure the fairness of the trial process, for the trial judge to 

direct the jury on the defendant’s credibility. The defendant is, 

however, still entitled to the propensity limb whether or not he 

has given sworn evidence.” 

 

40. The issue on this appeal is, in my judgment, not whether the judge was obliged to give the 

good character direction. In my judgment, he was. The issue is whether the failure to give a 

good character direction made this conviction unsafe. 

 

41. As the judge pointed out in his direction to the jury, the real issue in this case turned on the 

credibility of M and the appellant, both of whom gave evidence at the trial. 

 

42. The question from the jury to the appellant’s wife as to how she, after only knowing the 

appellant for six months, could be sure that the appellant was not a rapist shows that the issue 

as to his propensity was of concern to the jury. 
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43. A good character direction as to both credibility and propensity was, in my judgment, essential 

to a fair trial. 

 

44. As Lord Kerr said in Brown: 

 

“[33] …Where there is a clash of credibility between the 

prosecution and the defendant in the sense that the truthfulness 

and honesty of the witnesses on either side is directly in issue, 

the need for a good character direction is more acute…” 

[Emphasis added] 

 

45. In R v McChleery [2019] EWCA Crim 2100 the English Court of Appeal quashed a 

conviction for indecent assault on the ground of a trial judge’s failure to give a good character 

direction. In that case the appellant was charged with the indecent assault of a juvenile who 

resided in a children’s home of which he was a member of staff. The incident took place 22 

years before the trial and there was no independent evidence of the incident and no 

contemporaneous complaint by the juvenile. Burnett CJ, writing the decision of the court said: 

 

“20. There was an absence of any evidence pointing to the guilt 

of the appellant other than the complainant's account. The 

credibility of the competing versions of events was central to the 

decision of the jury.  We consider that the absence of a good 

character direction in this case leads inevitably to the conclusion 

that the conviction is unsafe...”  [Emphasis added] 

 

46. I accept that a failure to give a good character direction does not automatically make a 

conviction unsafe, but given the facts of this case where it turned on the credulity of M and the 

appellant, I am satisfied that a fair trial required the judge to assist the jury in considering the 

evidence. The judge was, in my view, required to give the jury the direction that the appellant’s 

good character may support his credibility and so is something which the jury should take into 

account when deciding whether they believe his evidence; and that it may mean that he is less 

likely than otherwise might be the case to have committed the offence with which he is 

charged. 

 

47. Jones, JA is of the view that there was other evidence to support the conviction other than the 

testimony of M. In particular, he points out the fact that when the appellant was confronted by 

the accusation by M’s friend he did not deny the allegation. He says that the jury was entitled 

to draw the inference from that failure to deny the allegation that the appellant was guilty. With 

respect, I cannot agree that that silence in the face of the allegation is sufficient to find that the 

verdict is safe. 



15 
 

48. This case was dependent on the credibility of M and the appellant and I cannot accept that the 

failure to give the appellant the benefit of the good character direction would have made no 

difference to the considerations by the jury and the determination of their verdict.  

 

49. The failure to give the good character direction makes the conviction unsafe and must be 

quashed. Accordingly, his sentence for the offence must also be quashed. I would invite 

submissions on whether this is an appropriate case to order a retrial.  

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA:  

Introduction 

50. I have read the draft judgments respectively prepared by my brothers, Sir Michael Barnett, P 

and Jones, JA, who each, for the reasons stated, propose completely different dispositions of 

this appeal. On the one hand, Sir Michael would allow the appeal and quash the conviction, 

while Jones, JA would dismiss the appeal and affirm the appellant’s conviction on the other.  

 

51. I agree with Sir Michael that this appeal should be allowed and that submissions now be invited 

on the issue of a retrial. That having been said, I wish to make it clear that while I  agree with 

the disposition of the appeal which Sir Michael has proposed, for the reasons which follow, I 

do not agree with the reasoning, or rather, the route he has employed to arrive at that 

conclusion.  

 

52. Sir Michael allows the appeal on ground 1 on the basis firstly, that during the trial defence 

counsel elicited direct evidence of the appellant’s good character which triggered the trial 

judge’s common law duty to give the direction and the judge erred when he declined to do so. 

Secondly, he argues that the loss of the appellant’s shield put the appellant’s character in issue 

and the judge erred by not giving the direction. Finally, Sir Michael suggests that given the 

prosecutor’s recommendation to the trial judge before the summation that he should consider 

giving a good character direction, the judge was wrong not to clarify the matter with defence 

counsel and ultimately, fell further into error in not giving the direction. 
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Did the defence adduce evidence of the appellant’s good character so as to trigger the judge’s 

common law duty to give the direction?  

 

53. As to the first point, I do not agree with Sir Michael that defence counsel in this case elicited 

evidence of the appellant’s good character such as would have obligated the judge to give the 

direction. The law is that a defendant’s good character must be “distinctly raised” during the 

trial: (i) by direct evidence from him; or alternatively, (ii) through witnesses called on his 

behalf or (iii) elicited through cross-examination of the Crown’s witnesses. [See proposition 

(v) of Teeluck v. The State [2005]1 WLR 2421.] 

 

54. The appellant in this case gave sworn evidence at the trial. Nowhere in his testimony did he 

distinctly assert his good character with the aim of alerting the judge that he was a defendant 

without previous convictions. Nor again did he highlight the positive aspects of his general 

reputation so as to directly raise his good character in evidence in the manner envisaged in 

Teeluck. Instead, the thrust of his testimony was to deny having raped the virtual complainant 

and to repeat the suggestions which had earlier been put to the virtual complainant during her 

cross-examination that she was a prostitute who had agreed with him to have consensual sex 

for money. It is undisputed that the appellant never sought to assert his good character at the 

trial.     

 

55. On 4 October 2018 (as appears between pages 101 and 102 of the transcripts) counsel for the 

appellant, Mr. Dorestal, informed the judge that apart from the appellant, he intended to call 

two character witnesses to testify on behalf of the defence. Ultimately, only one of the 

witnesses materialized; and on 9 October 2018, the appellant’s wife, Linda Celestin, was the 

only witness who came to give evidence in his defence.  

 

56. It is evident from her evidence-in-chief that the main thrust of her testimony was to buttress 

her husband’s defence by corroborating her husband’s sworn evidence that the virtual 

complainant earned a living from prostitution. In my view, the closest Linda Celestin came to 

saying anything about the appellant’s character was when, just before the end of her evidence-

in-chief, she told the court in answer to a leading question from defence counsel that she did 

not believe her husband was a rapist. Additionally, and somewhat astonishingly, in answer to 

a question from defence counsel as to what type of person the appellant was, Linda Celestin 

testified as follows:  

 

“A. My husband, he lies, he really….I don’t have no problem. 

Me and my husband always don’t have no problem.” 

 

57. By no stretch of the imagination could that answer equate to the defence having elicited 

evidence of the appellant’s good character so as to trigger a good character direction from the 

judge. Quite the contrary, the above testimony clearly shows that Linda Celestin 
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(impermissibly) told the court that her husband was a liar and that she had no problem with 

him. In the end, although Linda Celestin was called as a character witness for the defence and 

told the court that she believed that her husband was not a rapist, her answer to Mr. Dorestal’s 

final question effectively elicited a very negative feature of the appellant’s character which, in 

my view, completely undermined that belief. 

 

58. Furthermore, under cross-examination by the prosecutor, Linda Celestin even appeared unsure 

of the meaning of ‘rape’. At page 23 of the 9 October 2018 transcripts in answer to the 

prosecutor’s suggestion that her husband had raped the virtual complainant as soon as her back 

was turned, Linda Celestin replied:  

 

“A. I am not can’t say he rape. Just like when you tear clothes, 

you tear panties, just tear clothes, tear panties. I don’t call that 

rape…” 

 

59. Later on during her cross-examination at page 33 of the aforementioned transcripts, after 

having again insisted: “He ain’t no rapist…,” Linda Celestin then asked the prosecutor the 

following question: “Rape just like how you tear off clothes, tear off panties?” 

 

60. Clearly nothing Linda Celestin said in the entirety of her testimony came anywhere close to 

defence counsel “distinctly” eliciting evidence of the appellant’s good character in the manner 

envisaged in Teeluck. In this regard, I am satisfied that unlike the considerable good character 

evidence which was adduced by the defence in Birbal v. R SCCrApp No. 18 of 2011 (where 

witnesses testified that Birbal had a clean criminal record, was involved in his church’s 

outreach and charitable ministry; and had been an art teacher for over two decades), the only 

fact that defence counsel was able to directly adduce was Linda Celestin’s inadmissible opinion 

that her husband was not a rapist.       

 

61. In practical terms, although the appellant gave sworn testimony before the jury and his 

character witness believed that he was not a rapist, there was, in my view, absolutely no 

evidence led before the jury in this case on which the trial judge could sensibly have crafted a 

good character direction as to the relevance of Linda Celestin’s opinion to his credibility and 

propensity to commit the offence. On this point, I wholeheartedly agree with Jones, JA that 

Linda Celestin’s belief that her husband was not a rapist was no more than her personal opinion 

of her husband. Additionally, it was inadmissible and does not amount to “positive evidence” 

of the appellant’s good character such as would have obligated the trial judge to give the 

required direction. 
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Loss of the character shield vis-a-vis the good character direction   

62. I turn next to Sir Michael’s second point, namely, that the loss of the appellant’s shield put the 

appellant’s character in issue and placed the judge under a duty to give the direction. He adverts 

to section 8 of the Sexual Offences Act, Ch. 99 and correctly concludes that by accusing the 

virtual complainant of prostitution - a criminal offence, the appellant, in consequence, put his 

own character in issue.  

 

63. I agree with Sir Michael that by casting aspersions on the character of the virtual complainant, 

the appellant lost the benefit of the statutory shield located in section 171(f)(ii) of the Evidence 

Act, Ch. 65 and put his character in issue. However, as is evident from the provision itself, the 

only legal consequence of the loss of the shield was that if the appellant testified in his defence 

(as he did) he could have been asked, and if asked, could have been required to answer 

questions from the Crown tending to show that he had committed, or been convicted of, or had 

been charged with any offence other than the one for which he was on trial. Additionally, the 

Crown could also have asked him questions tending to show that he was of bad character. The 

Crown, however, did not take advantage of the loss of the appellant’s shield.  

 

64. I pause briefly to observe that section 171(f) of the Evidence Act, Ch. 65 corresponds to section 

1(f) of the now repealed English Criminal Evidence Act, 1898 and sets out the circumstances 

in which the character shield may be lost in The Bahamas. 

 

65. Admittedly, the loss of the statutory shield and a defendant’s entitlement to a good character 

direction are each broadly related to the character of a defendant in a criminal trial. However, 

they operate in different spheres and have different consequences. On the one hand, the legal 

consequences of a defendant losing his character shield under the Evidence Act, and a 

defendant failing in his common law duty to adduce evidence of his good character for the 

purposes of obtaining a good character direction from the judge on the other, are completely 

different. The loss of the shield is statutory, whereas the good character direction is a construct 

of the common law. Both are designed to promote the fairness of the trial, but they operate in 

different ways and for different purposes.  

 

66. On the one hand, the loss of the statutory character shield seeks to promote fairness to the 

prosecution during the trial by, inter alia, placing a defendant who testifies at risk of having 

his own character questioned if he makes baseless imputations on the character of the 

prosecutor or the witnesses for the prosecution. [See s. 171(f)(ii)]  

 

67. On the other hand, a direction to the jury on the relevance of the good character of a defendant 

to his credibility and to his propensity to commit the offence for which he is on trial, is 

recognized at common law as a method of ensuring the fairness of the trial and the safety of a 

conviction. Its purpose and significance in promoting the fairness of a trial and the safety of a 



19 
 

conviction is highlighted in the following observations of Lord Steyn in R v. Aziz [1996] 1 

AC 41:  

“…in recent years there has been a veritable sea-change in 

judicial thinking in regard to the proper way in which a judge 

should direct a jury on the good character of a defendant. It has 

long been recognized that the good character of a defendant is 

logically relevant to his credibility and to the likelihood that he 

would commit the offence in question. That seems obvious. The 

question might nevertheless be posed: why should a judge be 

obliged to give directions on good character? The answer is that 

in modern practice a judge almost invariably reminds the jury 

of the principal points of the prosecution case. At the same time 

he must put the defence case before the jury in a fair and 

balanced way. Fairness requires that the judge should direct the 

jury about good character because it is evidence of probative 

significance. Leaving it entirely to the discretion of trial judges 

to decide whether to give directions on good character led to 

inconsistency and to repeated appeals. Hence there has been a 

shift from discretion to rules of practice...” [Emphasis added]   

68. The loss of the shield ought not to be conflated with the duty which is placed on a defendant 

to “directly” and “distinctly” elicit evidence of his good character so as to trigger the judge’s 

obligation at common law to give a good character direction. I am therefore unable to agree 

with Sir Michael that the loss per se of the appellant’s shield put the appellant’s character in 

issue so as to place the trial judge in this case under his common law duty to give a good 

character direction.  

 

Effect of the Judge’s failure to seek clarification from defence counsel before delivering his 

summation 

 

69. Finally, Sir Michael relies on dicta of the Board in Brown v. The State (2012) 82 WIR 418 

approving statements made by Lord Woolf in Gilbert v. The Queen (2006) 68 WIR 323; 

which have in turn been approved by this Court (differently constituted) in Michael Scott v. 

R SCCrApp. No. 163 of 2012. He contends that this was a case where it should have been 

obvious to the trial judge that the appellant’s character might be in issue and in the 

circumstances, the trial judge erred in not seeking clarification from defence counsel regarding 

whether the threshold evidence of the appellant’s character had been led sufficient to trigger a 

good character direction.  
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70. As I understand this aspect of his judgment, Sir Michael would allow the appeal on ground 1 

by ascribing blame to the trial judge for the omission of the good character direction in this 

case because, he failed (despite the prompting of the prosecutor) to seek clarification from 

defence counsel as to whether a good character direction was required before he delivered his 

summation to the jury. Following Gilbert, Brown and Scott, Sir Michael says it is the judge’s 

failure to seek clarification that ultimately led to the good character direction not being given.  

 

71. With respect, I do not agree. In Gilbert the defendant’s reputation in the community as a 

respected civil servant and Baptist minister featured very prominently in his defence which 

sought to portray him as someone who was unlikely to have committed the offence. This 

prompted the Board to observe that although Gilbert had not formally put his character in issue, 

it should have been obvious to the judge that he had done so inferentially. In this case, there 

was nothing (apart from defence counsel characterizing Linda Celestin as a character witness 

and the prosecutor’s suggestion that a direction could be considered) which was capable of 

suggesting to the trial judge that the appellant might have intended to put his good character in 

issue so as to have prompted the judge to make the inquiry.   

 

72. Faced with the prosecutor’s suggestion that he consider a good character direction, it may have 

been prudent for the judge to have sought the clarification of defence counsel on the matter 

before he decided whether he would give the direction. It is my view, however, that even if he 

had done so, the judge would inevitably have found that the defence had woefully failed in its 

duty to adduce the necessary threshold evidence of the appellant’s good character at the trial 

such as would have triggered his common law duty to give the direction.  

 

73. The duty to enquire which is advocated in the authorities operates as a commendable rule of 

practice which provides the trial judge with an opportunity to seek clarification from counsel 

as to whether a defendant’s good character was in issue before ultimately deciding whether or 

not to give the direction. It does not follow, however, that if the inquiry was not made, that the 

judge was wrong in law not to have given the direction, if (as in this case) the record clearly 

shows that the appellant’s good character was neither raised in the evidence or claimed 

inferentially.  

 

74. Given the complete absence of evidence of the appellant’s good character at the trial, the judge 

would have been hard-pressed to have crafted a direction to the jury which would have sensibly 

discussed the relevance of the appellant’s good character firstly to his credibility and secondly 

to his propensity to have committed the offence for which he was before the court. A good 

character direction is premised on evidence. It cannot be given in the abstract and without the 

necessary evidence of the defendant’s good character having first been elicited before the jury 

or raised inferentially by the conduct of the defence during the trial, as occurred in Gilbert.  
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75. I completely endorse the guidance handed down by Lord Steyn at page 53 of Aziz which 

largely speaks for itself: 

 

“A good starting point is that a judge should never be compelled 

to give meaningless directions. And cases occur from time to 

time where a defendant, who has no previous convictions, is 

shown beyond doubt to have been guilty of serious criminal 

behavior similar to the offence charged in the indictment. A 

sensible criminal justice system should not compel a judge to go 

through the charade of giving directions in accordance with Vye 

in a case where the defendant’s claim to good character is 

spurious. I would therefore hold that a trial judge has a residual 

discretion to give directions in accordance with Vye. I am 

reinforced in thinking that this is the right conclusion by the fact 

that after Vye the Court of Appeal in two separate cases ruled 

that such a residual discretion exists: Reg. v. H. [1994] Crim. 

L.R. 205; Reg. v. Zoppola-Barraza [1994] Crim. L.R. 833.” 

[Emphasis added] 

 

76. As I see it, even if the judge had made the enquiry and had been told that the defence claimed 

or had intended to raise the appellant’s good character, in the absence of evidence of the 

appellant’s good character, the judge’s direction to the jury on the relevance of good character 

to his credibility and propensity would have been completely meaningless.  

 

77. For all the foregoing reasons, I am of the view that as a matter of law, the judge, in this case, 

was under no duty to give the direction and was correct not to have done so.  

 

78. In the result, I would dismiss the appeal on ground 1 as framed. However, as the authorities 

now show, the matter does not rest there and regardless of who was at fault for the omission 

of the direction, as an appellate court we must determine whether the omission affected the 

fairness of the trial or the safety of the conviction inasmuch as we are now aware that as a 

defendant with no previous convictions, this appellant was at common law, a defendant who 

was entitled to and ought to have had the benefit of a full good character direction from the 

judge which would have alerted the jury to the relevance of his good character both to his 

credibility and to his propensity to have committed the offence of rape with which he was 

charged. [See Vye v. R [1993] 1 WLR 471; Aziz; Moustakim v. R [2008] EWCA Crim 3096; 

Chin v. R [2018] 3 LRC 1.] 

 

79. It is well established that the omission of a good character direction is not necessarily fatal to 

the fairness of the trial or to the safety of the conviction and no longer leads inevitably to the 

quashing of a conviction. In numerous appeals, instead of quashing a conviction merely 

because the direction was not given, appellate courts, using an approach analogous to that 

employed in relation to the proviso, have conducted an analysis of the nature of, and issues in 
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the case, and other available evidence and made an assessment of the significance of the 

direction to those issues and evidence to determine whether, even if a good character direction 

had been given, the jury would inevitably still have convicted. [See for example: Balson v. 

The State [2005] UKPC 2; Uriah Brown v. The Queen [2005] UKPC 18; Bhola v. The State 

[2006] UKPC 9; Gilbert v. The Queen; Peter Stewart v. The Queen [2011] UKPC 11; 

France and Vassell v. The Queen [2012] UKPC 28; R v. Nigel Hunter [2015] 1 WLR 5367; 

Chin v. R; and R v. McChleery [2019] EWCA Crim 2100.] 

 

80. Delivering the Board’s decision in Brown, Lord Kerr explained: 

 

“[33] …Where there is a clash of credibility between the 

prosecution and the defendant in the sense that the truthfulness 

and honesty of the witnesses on either side is directly in issue, 

the need for a good character direction is more acute. But where 

there is no direct conflict involved, it is appropriate to view the 

question of the need for such a direction on a broader plane and 

with a close eye on the significance of the other evidence in the 

case. Thus in Balson v. The State [2005] UKPC 2, a case which 

turned on circumstantial evidence against the appellant, the 

Board considered that such was the strength and cogency of that 

evidence the question of a good character direction was of no 

significance… 

 

… 

 

[35] …There will, of course be cases where it is simply not 

possible to conclude with the necessary level of confidence that 

a good character direction would have made no difference. 

Singh and Teeluck are obvious examples. But there will also be 

cases where the sheer force of the evidence against the defendant 

is overwhelming. In those cases it should not prove unduly 

difficult for an appellate court to conclude that a good character 

direction could not possibly have affected the jury’s verdict. 

Whether a particular case comes within one category or the 

other will depend on a close examination of the nature of the 

issues and the strength of the evidence as well as an assessment 

of the significance of a good character direction to those issues 

and evidence… 

 

[36] It will be necessary in due course to examine the strength of 

the evidence against the appellant and the nature of the issues in 

the trial as they bear on the question of the significance of a good 

character direction. That examination should take place, 

however, later in this judgment when the Board comes to 

consider the application of the proviso.” [Emphasis added]  
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81. The reality which we as an appellate court must face is that irrespective of who was to blame 

for the omission, a misdirection of law has occurred in this case because this appellant did not 

have the benefit of a direction to which he was entitled as a matter of law and which (according 

to Lord Steyn) could have had some probative significance to the defence. 

Did the absence of the direction affect the fairness of the trial or the safety of the conviction? 

Would the jury have inevitably convicted? 

82. The cases establish that given the significance of a good character direction to promoting the 

fairness of a trial and the safety of a conviction, what we must now do is to examine the strength 

of the evidence against the appellant and the nature of the issues which arose at the trial as they 

bear on the question of the significance of a good character direction to determine whether it 

would have made any difference to the jury’s verdict; or in other words, whether the omission 

of the good character direction rendered the trial unfair or would have affected the safety of 

the appellant’s conviction for rape. 

 

83. This was a sexual case which undoubtedly involved the classic “clash of credibility” between 

the respective cases for the prosecution and the defence, in the sense that the jury had to decide 

whether they believed the rape allegations of the virtual complainant or whether the sworn 

testimony of the appellant, denying the rape, might be true. In those circumstances, this was a 

case where the need for a good character direction was particularly “acute”. [See para [33] 

Brown (above) per Lord Kerr.] 

 

84. This was essentially a “she said/he said case”. The alleged rape took place inside the appellant’s 

residence where the virtual complainant rented a room as a paying boarder. The evidence 

against the appellant could not be said to be overwhelming. In particular, there was no medical 

evidence or independent forensic evidence which linked the appellant to the offence. Nor were 

there any independent eye-witnesses capable of supporting the allegation of rape which 

allegedly occurred inside a residence at a time when only the virtual complainant and the 

appellant were home.  

 

85. In his judgment, Jones, JA suggests that the fact that the complaint was made by the virtual 

complainant to her friend, LT, following the alleged rape coupled with LT’s evidence that the 

appellant had looked shocked and had made no response when confronted with the allegation, 

is evidence which the jury was entitled to take into account and accordingly, the absence of a 

good character direction would have made no difference to the jury’s verdict. With respect, I 

cannot agree.  

 

86. The simple issue for the jury was whether the sex which occurred was rape as alleged by the 

virtual complainant or was transactional sex for money as the appellant alleged. In my view, 

LT’s evidence that the appellant looked shocked and made no response when confronted did 
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not necessarily point to guilt inasmuch as an innocent man could just as easily have been taken 

aback by the mere fact that such an accusation could have been made given the transactional 

arrangement between them.   

 

87. As noted earlier, in his sworn testimony the appellant told the jury that the virtual complainant 

was a prostitute who had agreed to have consensual sex with him for money. The appellant’s 

wife, Linda Celestin, supported the defence case and told the jury that the virtual complainant 

earned a living from prostitution and that men were always coming in and out of the house. In 

such circumstances, I am satisfied that a credibility direction was not only highly relevant to 

the issues which the jury had to consider, but was acutely capable of having had some probative 

significance for the defence before the jury. 

 

88. As to the propensity limb, I am similarly satisfied that a direction from the judge explaining 

the relevance of the appellant’s good character to the likelihood of his having committed the 

offence, would doubtless also have had some probative value before the jury. 

 

89. In the light of the authorities I have considered and for all of the above reasons, I am unable to 

say that a jury properly directed in this case would inevitably have convicted. In short, the 

appellant’s conviction is unsafe. In the circumstances, I am satisfied that a substantial 

miscarriage of justice has occurred and that the conviction should be quashed. 

Disposition 

90. For all the foregoing reasons, I would accede to the extension of time application, allow the 

appeal and quash the conviction and sentence. I agree with Sir. Michael that submissions 

should now be invited on the issue of a retrial.    

 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

91. I have the misfortune of disagreeing with the reasons proposed by Barnett P, for allowing the 

appeal and the disposition advanced. On the other hand, I agree with the conclusion of Crane-

Scott, JA that irrespective of the cause, where the appellant did not receive a good character 

direction at trial to which he was entitled, this Court should examine whether this rendered the 

trial unfair or affected the safety of his conviction. There is disagreement, however, on the 

disposition urged in the appeal. I take the view that from on the totality of the evidence before 
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the jury, it cannot be said that the absence of a good character direction on credibility and 

propensity rendered the jury’s verdict unsafe and unsatisfactory. Barnett, P and Crane-Scott, 

JA take the view that, despite the evidence, the lack of a good character direction created a 

substantial miscarriage of justice sufficient to quash the conviction. The facts are adequately 

set out in the judgments of both Barnett, P and Crane-Scott, JA and do not require repetition.  

Issues Raised in Appellant's Grounds of Appeal 

92. From the appellant's proposed grounds of appeal only two issues require my attention. These 

are: 

a) As the appellant had no previous convictions, was he entitled 

by law to a good character direction from the trial judge in 

circumstances where his attorney failed to bring that fact to the 

attention of the trial judge? 

b) Did the lack of a good character direction affect the safety of 

the appellant’s conviction? 

As the appellant had no previous convictions, was he entitled by law to a good character direction 

from the trial judge in circumstances where his attorney failed to bring that fact to the attention of 

the trial judge? 

93. In this case, in the face of a request by the trial judge for assistance in his directions to the 

jury, counsel for the appellant raised other matters but did not bring up the issue of a good 

character direction to the jury. In the absence of an affidavit from the appellant’s counsel at 

trial, I am unable to say whether not doing so was sheer negligence or a professional 

assessment made in the interest of his client. However, the record indicates that counsel for 

the respondent at the trial, Ms. Whyms, invited the trial judge to give directions regarding the 

appellant’s character. The trial judge refused to give such a direction to the jury. This 

exchange between counsel and the trial judge occurs at pages 176:24-177:7 of the trial 

transcripts: 

“THE COURT: Before I give my final directions and 

instructions to the jury, is there anything, Mrs. Whyms or Mr. 

Dorestal, that I should include? 

MR. DORESTAL: My Lord, you did not mention that in the 

record of interview, Josue had indicated that the witness [LT] 

was residing in the premises. 

THE COURT: That came out in oral testimony and I dealt with 

that in my summation. And I also indicated to the jury that they 
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have the record of interview to read and also the video of the 

record of interview to play; they would have both. 

MS. WHYMS: My Lord, I do not know if his Lordship wishes 

to give directions as it relates to character in these 

circumstances?  

THE COURT: I have asked that -- I did not ask Counsel about 

that yet. I will not do so.” 

94. At the hearing before us, counsel for the appellant contended that his character is a fact in 

issue in a criminal trial and is admissible evidence. He argued that the evidence given by the 

appellant’s wife Linda Celestin went to the appellant’s reputation of good character and this 

entitled the appellant to a good character direction. In the 9 October 2018 transcripts she was 

asked in examination in chief at page 8:22-23: 

“Q. Do you believe that your husband is a rapist? 

A. No sir.” 

Then later under cross-examination she was asked at page 33:2-4: 

“Q. So, I am going to further suggest to you that you don't know 

if he was a rapist. You don’t know that? 

A. He ain't no rapist...” 

95. Two points were urged by counsel for the appellant. First, that this evidence raises the 

appellant's good character in terms of his reputation. Second, that in those circumstances it 

was incumbent on the trial judge to give the direction to the jury on both the credibility as 

well as the propensity limb. On his first argument, counsel for the appellant relied on the rule 

in R v Rowton (1865) Leigh & Cave 520. In that case the appellant was charged on an 

indictment with having committed an indecent assault upon a boy of fourteen years of age. 

He called witnesses to his character as a moral and well conducted man. The prosecution tried 

to contradict this by a witness who knew nothing of the appellant’s general reputation but 

gave evidence of his opinion at that of his brothers.  

 

96. In that case, decided over one hundred and fifty years ago, a thirteen-judge appellate court 

headed by Cockburn CJ defined good character and what it means to be of good character in 

a criminal trial. The court said that if evidence of good character is given on behalf of a 

prisoner it must relate to his general reputation and not an individual opinion of his 

disposition. Cockburn CJ in his own words: 
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"...it is necessary to consider what is the meaning of evidence of 

character. Does it mean evidence of general reputation or 

evidence of disposition? I am of opinion that it means evidence 

of general reputation. What you want to get at is the tendency 

and disposition of the man's mind towards committing or 

abstaining from committing the class of crime with which he 

stands charged; but no one has ever heard the question-what is 

the tendency and disposition of the prisoner's mind? - put 

directly. The only way of getting at it is by giving evidence of his 

general character founded on his general reputation in the 

neighbourhood in which he lives. That, in my opinion, is the 

sense in which the word “character” is to be taken, when 

evidence of character is spoken of. The fact that a man has an 

unblemished reputation leads to the presumption that he is 

incapable of committing the crime for which he is being tried. 

We are not now considering whether it is desirable that the law 

of England should be altered-whether it is expedient to import 

the practice of other countries and go into the prisoner's 

antecedents for the purpose of shewing that he is likely to 

commit the crime with which he is charged, or, stopping short 

of that, whether it would be wise to allow the prisoner to go into 

facts for the purpose of shewing that he is incapable of 

committing the crime charged against him. It is quite clear that, 

as the law now stands, the prisoner cannot give evidence of 

particular facts, although one fact would weigh more than the 

opinion of all his friends and neighbours. So too, evidence of 

antecedent bad conduct would form equally good ground for 

inferring the prisoner's guilt, yet it is quite clear evidence of that 

kind is inadmissible. The allowing evidence of good character 

has arisen from the fairness of our laws, and is an anomalous 

exception to the general rule. It is quite true that evidence of 

character is most cogent, when it is preceded by a statement 

shewing that the witness has had opportunities of acquiring 

information upon the subject beyond what the man's 

neighbours in general would have; and in practice the admission 

of such statements is often carried beyond the letter of the law 

in favour of the prisoner. It is, moreover, most essential that a 

witness who comes forward to give a man a good character 

should himself have a good opinion of him; for otherwise he 

would only be deceiving the jury; and so the strict rule is often 
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exceeded. But, when we consider what, in the strict 

interpretation of the law, is the limit of such evidence, in my 

judgment it must be restricted to the man's general reputation, 

and must not extend to the individual opinion of the witness...” 

97. I am of the view that this is a correct statement of the law in this area.  

 

98. The relevance of evidence of general reputation to good character was reinforced by this Court 

(differently constituted) in Birbal v R SCCrApp. No. 18 of 2011 where at paragraph 41 the 

Court rehearsed the summation of good character given by the trial judge. The Court said:  

“At page 398 of the summation the trial judge said of the 

appellant's good character: 

‘Now, evidence was elicited to show that the defendant is 

a man of good character. He was described as an Art 

teacher of some 23 years in the Ministry of Education, 

having spent 18 of those years here in Grand Bahama. 

He was also described as having been involved in his 

church's outreach ministry and having done 

considerable charitable work in the community; and not 

having ever been arrested in the Bahamas...’” 

99. The Court went on to say at paragraph 43 of the judgment: “In the present case it is clear 

that the good character of the appellant had been established…” 

 

100. I am unable to share the view of counsel for the appellant that the evidence of his wife Linda 

Celestin entitled him to a good character direction from the trial judge for the following 

reason. The evidence given by the appellant's wife at the trial that “he ain’t no rapist” was 

not evidence of general reputation of the appellant, for good character. It was simply her 

personal opinion as to the appellant’s disposition as to whether he was a rapist. This was not 

“positive evidence” of good character in the Rowton sense of reputation and therefore 

inadmissible for the purpose for which it was admitted. 

 

101. An appellant without convictions of any relevance or significance, is entitled to a good 

character direction from the judge. However, this must be "distinctly raised, by direct 

evidence from him or given on his behalf or by eliciting it in cross-examination of 

prosecution witnesses”. In Birbal the Court said:  

“43. …It is now well-settled that a trial judge is under a duty to 

give the jury a direction as to the relevance of the appellant's 

good character to his credibility and a further direction as to the 
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relevance of his good character to the likelihood of his having 

committed the offence charged: See R v Vye [1993] 1 W.L.R 471. 

In R v Aziz [1966] AC 41, 50 and 51 Lord Steyn stated: 

‘It has long been recognized that the good character of a 

defendant is logically relevant to his credibility and the 

likelihood that he would commit the offence in question. 

...Fairness requires that the judge should direct the jury 

about good character because it is evidence of probative 

significance.’ 

44. In several cases the Privy Council has emphasized the 

importance of the good character direction and the likely 

consequences of the failure to give such a direction. In Muirhead 

v The Queen [2008] UKPC40 Lord Carswell and Lord Mance, 

agreeing with Lord Hoffman said at para 34: 

‘...it is important that a defendant who is of good 

character in the legal sense should be given the benefit of 

the direction which is now standard in the criminal 

process in England and Wales, and that, where the 

defendant is entitled to such a direction and likely to 

benefit from it, it is the affirmative duty of his counsel to 

ensure that the court is made aware of his character, 

through direct evidence given on his behalf or through 

cross-examination of the prosecution witnesses. The 

judge's duty to give the direction only arises when such 

evidence is before the court: Thompson v The Queen 

[1998] AC811.’ 

45. In Teeluck & Anor v The State [2005] UKPC the Board set 

out the principles to be applied regarding the good character 

direction: Lord Carswell encapsulated them in the following 

propositions: 

‘(i) When a defendant is of good character, ie has no 

convictions of any relevance or significance, he is entitled 

to the benefit of a good character direction from the 

judge when summing up to the jury, tailored to fit the 

circumstances of the case: Thompson v The Queen [1998] 

AC 811, following R v Aziz [1996] AC 41 and R v Vye 

[1993] 1 WLR 471. 



30 
 

(ii) The direction should be given as a matter of course, 

not of discretion. It will have some value and will 

therefore be capable of having some effect in every case 

in which it is appropriate for such a direction to be given: 

R v Fulcher [1995] 2 Cr App R 251, 260. If it is omitted 

in such a case it will rarely be possible for an appellate 

court to say that the giving of a good character direction 

could not have affected the outcome of the trial: R v 

Kamar The Times, 14 May 1999. 

(iii) The standard direction should contain two limbs, the 

credibility direction, that a person of good character is 

more likely to be truthful than one of bad character, and 

the propensity direction, that he is less likely to commit a 

crime, especially one of the nature with which he is 

charged. 

(iv) Where credibility is in issue, a good character 

direction is always relevant: Berry v The Queen [1992] 2 

AC 364, 381; Barrow v The State [1998] AC 846, 850; 

Sealey and Headley v The State [2002] UKPC 52, para 

34.’"  

102. The fact that the appellant had no previous convictions was never brought to the attention to 

the trial judge by his counsel at trial. In Barrow v The State [1998] AC 846, 852 it was said 

that the duty of raising the issue is to be discharged by the defence, not by the judge, and if it 

is not raised by the defence the judge is under no duty to raise it himself. In Vasyli v R; R v 

Vasyli SCCrApp. No. 255 of 2017 this Court (differently constituted) said that a good 

character direction was not required to be given by the trial judge because it had not been 

raised “directly or inferentially by Mrs. Vasyli”. 

 

103. In Peter Stewart v The Queen [2011] UKPC 11 Lord Brown in delivering the judgment of 

the Board reviewed the issue again at paragraphs 12 and 14 of the judgment: 

“12. The second ground of appeal rests on firmer ground to this 

extent: it appears that the appellant was indeed a man of 

previous good character and that his counsel ought properly to 

have elicited this fact in evidence and thereby procured for his 

client a full good character direction to the jury.  As it was, the 

fact that the appellant was of good character only emerged when 

his antecedent report was read at the subsequent sentencing 

hearing… 
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… 

14. Given that good character had not been raised here by the 

defence at trial, clearly the judge cannot be criticised for not 

giving the direction: Thompson v The Queen [1998] AC 811, 

Barrow v The State [1998] AC 846.  There was accordingly no 

material non-direction and no question now arises, therefore, as 

to the application of the proviso. The question rather is, 

assuming (as we do) that the failure was due to counsel’s 

incompetence, whether that occasioned an unfair trial resulting 

here in a miscarriage of justice: in short, whether the Board can 

be satisfied that the jury would necessarily have reached the 

same verdict even had they been given the full direction as to the 

appellant’s good character.” 

104. It is that issue that I must now consider. 

Did the lack of a good character direction affect the safety of the applicant’s conviction? 

105. Consideration of the principle of safety of conviction and lurking doubt was recently dealt 

with in in R v Pope [2012] EWCA Crim 2241 where the Lord Chief Justice of England and 

Wales, speaking for the court, said at paragraph 14: 

“14. …As a matter of principle, in the administration of justice 

when there is trial by jury, the constitutional primacy and 

public responsibility for the verdict rests not with the judge, nor 

indeed with this court, but with the jury. If therefore there is a 

case to answer and, after proper directions, the jury has 

convicted, it is not open to the court to set aside the verdict on 

the basis of some collective, subjective judicial hunch that the 

conviction is or maybe unsafe. Where it arises for consideration 

at all, the application of the “lurking doubt” concept requires 

reasoned analysis of the evidence or the trial process, or both, 

which leads to the inexorable conclusion that the conviction is 

unsafe. It can therefore only be in the most exceptional 

circumstances that a conviction will be quashed on this ground 

alone, and even more exceptional if the attention of the court is 

confined to a re-examination of the material before the jury.” 

106. Now, to the examination of the evidence of rape against the appellant, his denial and the issue 

of credibility. The record revealed that the trial judge refused to give the jury a good character 

direction to which the accused was shown to be entitled. The direction on credibility has 

become the first limb of the character direction, the second limb is a statement as to the 
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relevance of character to the question as to whether the accused was likely to have committed 

the offence. 

 

107. In this case, the appellant is otherwise of good character in that he has no previous convictions. 

This emerged after the after conviction and during the sentencing.  

 

108. Counsel for the appellant contends that the case is a classic case of “he said she said”. The 

appellant’s evidence was that he wanted to have sex with the virtual complainant for a long 

time and that this was mutual and shared by her. This evidence appears at trial transcript page 

111:4-28: 

“Q. You knew that you had no agreement to have sex with [M] 

isn‘t that the truth?  

A. Not the truth.  

Q. You knew that you raped [M]?  

A. I did not rape her.  

Q. I am going to suggest to you that you were plotting to rape 

her for a long time?  

A. Never plot to rape her, never.  

Q. And that when you told the police that she wanted to have 

sex with you a long time it was actually you who wanted to have 

sex with her a long time?  

A. She wanted to have sex with me long time. She stay bringing 

fellas to the place.  

Q. Sir, answer the question. Isn't that the truth that it was you 

who wanted to have sex with her for a long time; isn’t that the 

truth?  

A. She...  

Q. Isn't that time (sic) truth; is it the truth or is it not the truth?  

A. Yeah, I wanted to have sex with her she look good, but I 

didn’t sex her.  

Q. So you lied to the police when you said [M] wanted that (sic) 

have sex with you for a long time? 
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A. Yeah, she wanted to have sex with me for a long time.” 

109. The essence of the appellant’s defence (trial transcripts pages 108:13 – 109:8) was that he 

never forced or threatened the virtual complainant to have sex and that they both had agreed 

that he would pay her $50.00 for sex: 

“A. The day in question [M] been to me checking on me for 50 

dollars. Then we gone to her room. After we gone to her room, 

her door was kind of lock so we had to use screwdriver. When 

we gone inside me and her start kissing and making out. She 

take off her panties, when she take off her panties her period 

was on. And then I say I ga’ sex her because I ain't wan' catch 

sickness. I let her suck my penis and I come on the floor. 

Afterwards, I play with her front. Then I gone to put my mouth 

to her vagina but then I say, no I ain't wan' get sic.  

And afterwards, I leave the room she gone in the shower, she did 

wan' me to shower with her, but I say I ga' catch her later. I 

gone in my room and chill. After I gone in my room and chill, 

[LT] come knocking on the door, bamming on the door asking 

me for the money, saying why I ain't pay the girl. He had a 

hammer in he hand ready to lick me with it, so I get scared and 

I gone running to my room. When I gone running to my room 

he start bamming on my door, I ain’t open my door. When the 

police come [M] pick up a rock and fling it at me and she burst 

me and I ain’t do her nothing. The police told me that [M] said 

that I put screwdriver to her head and make her suck my penis. 

He carry me -- he ask where the object I use. I told him the only 

object I used the screwdriver what I is work with. He carried it 

and they carry me straight down to Central.” 

110. The factual question in this case was not whether sexual intercourse occurred, but whether it 

was consensual. In determining that issue the jury was entitled to decide who they believed, 

the virtual complainant or the appellant. Counsel for the appellant contends that the conviction 

can only be upheld if the court is satisfied that no reasonable jury, having been properly 

directed, could have come to a different conclusion. He argues that the conviction is clearly 

unsafe as the trial judge’s failures deprived the appellant of a fair trial. 

 

111. On the other hand, counsel for the respondent contends that a good character direction would 

not have assisted the appellant having regard to the strength of the Crown’s case. They argue 

that a good character direction was both inappropriate and unnecessary in this case and would 

not have assisted the appellant.  
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112. In R v Hunter (Nigel) [2015] 1 WLR 5367 at paragraph 46 the court said: 

“46. …Even where credibility is very much in issue and a good 

character direction is not given, when it should have been, this 

court has been known to uphold the conviction, on the basis 

that the failure can have made no difference to the safety of the 

verdict.” 

113. In my view, the case for the respondent went beyond the issue of credibility between the 

virtual complainant and the appellant. Apart from the credibility issues in the evidence of the 

virtual complainant and the appellant, there were two bits of evidence both from the witness 

LT that was placed before the jury in support of M’s account. The first was the appellant’s 

silence when confronted with the allegation by LT that he raped M and his shocked 

demeanour in response to the question. This is set out in the following evidence on pages 

74:17-32 to 75:1-18 of the trial transcripts: 

“Q. Tell us what you remember about [November 9th, 2015]? 

A. I was on my way to work, and when I was on JFK heading 

for the airport I get a text from [M] saying please call me. 

Q. What time this was?  

A. Around 8:00 in the morning. I didn't have no minutes so by 

the time I turn around I stopped by the Esso on JFK on the 

roundabout I top up my phone and I called her and she say 

Josue just raped her I say are you serious she is crying over the 

phone I said I am coming. So, I went by her. When I got there 

she was not there as I was going I was talking to her to make 

sure she was okay I tell her to leave the house and I am coming 

so by the time I get there she was not by the house. I see Josue I 

asked him what is going on and he looking at me like he was 

shocked. So, she end up coming walking towards the house. And 

I pick her up so tell her go put on some clothes cause she had on 

her night gown at the time I tell her go put on some clothes. She 

was afraid to go in the house. So, I end up carrying her to the 

Grove Station and the Grove say carry her to CDU.  

Q. When up (sic) got to the house and you saw Josue did 

anything happen with you and Josue?  

A. When I see him, I asked him what he did what he was dealing 

man. And I was telling him that was not cool he kept looking at 
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me like. He was in disbelief like -- he knew what he did was 

wrong, but he was looking at me.  

Q. You said he was looking at you like he know what he did he 

was wrong?  

A. Yes, he was shock.  

Q. And did he say anything to you?  

A. No he didn't say nothing to me like nothing.” 

114. Where persons are talking to each other on even terms, and one accuses the other with having 

perpetrated an offence, and the one accused says nothing to resist the accusation that is some 

evidence an admission that the accusation is true. The learned authors of Archbold [2005] at 

paragraph-409 make the point that: 

“A statement made in the presence of a defendant, accusing him 

of a crime, upon an occasion which may be expected reasonably 

to call for some explanation or denial from him, is not evidence 

against him of the facts stated, save in so far as he accepts the 

statement so as to make it in effect his own. If he accepts the 

statement in part only, then to that extent alone does it become 

his statement. He may accept the statement by word or conduct, 

action or demeanour, and it is the function of the jury which 

tries the case to determine whether his words, action, conduct 

or demeanour at the time when the statement was made amount 

to an acceptance of it in whole or in part.” 

115. In Donald Parkes v Queen [1976] 1 WLR 1251 the appellant was charged for murder. During 

the trial the deceased mother gave evidence that she confronted the appellant after finding her 

injured daughter and asked him “what she do you -- why you stab her?” She said that she 

repeated the question and the appellant did not answer and tried to stab her when she 

threatened to hold onto him. The trial judge directed the jury that the appellant’s failure to 

reply, together with his conduct was evidence from which the jury could infer that the 

appellant accepted the truth of the accusation.  

 

116. In the judgment in Parkes delivered by Lord Diplock at page 1254 quoting from Hall v. The 

Queen [1971] 1 WLR 298, 301 he said: 

“… 

‘It is a clear and widely known principle of the common 

law in Jamaica, as in England, that a person is entitled to 
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refrain from answering a question put to him for the 

purpose of discovering whether he has committed a 

criminal offence. A fortiori he is under no obligation to 

comment when he is informed that someone else has 

accused him of an offence. It may be that in very 

exceptional circumstances an inference may be drawn 

from a failure to give an explanation or a disclaimer, but 

in their Lordships' view silence alone on being informed 

by a police officer that someone else has made an 

accusation against him cannot give rise to an inference 

that the person to whom this information is 

communicated accepts the truth of the accusation.’ 

As appears from this passage itself, it was concerned with a case 

where the person by whom the accusation was communicated to 

the accused was a police constable whom he knew was engaged 

in investigating a drug offence. There was no evidence of the 

defendant's demeanour or conduct when the accusation was 

made other than the mere fact that he failed to reply to the 

constable. The passage cited had been preceded by a quotation 

from a speech of Lord Atkinson in Rex v. Christie [1914] A.C. 

545, 554, in which it was said that when a statement is made in 

the presence of an accused person: 

‘He may accept the statement by word or conduct, action 

or demeanour, and it is the function of the jury which 

tries the case to determine whether his words, action, 

conduct or demeanour at the time when a statement was 

made amount to an acceptance of it in whole or in part’ 

In the instant case, there is no question of an accusation being 

made by or in the presence of a police officer or any other person 

in authority or charged with the investigation of the crime. It 

was a spontaneous charge made by a mother about an injury 

done to her daughter. In circumstances such as these, their 

Lordships agree with the Court of Appeal of Jamaica that the 

direction given by Cave J. in Reg. v. Mitchell (1892) 17 Cox C.C. 

503, 508 (to which their Lordships have supplied the emphasis) 

is applicable: 

‘Now the whole admissibility of statements of this kind 

rests upon the consideration that if a charge is made 
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against a person in that person's presence it is reasonable 

to expect that he or she will immediately deny it, and that 

the absence of such a denial is some evidence of an 

admission on the part of the person charged, and of the 

truth of the charge. Undoubtedly, when persons are 

speaking on even terms, and a charge is made, and the 

person charged says nothing, and expresses no 

indignation, and does nothing to repel the charge, that is 

some evidence to show that he admits the charge to be 

true.’ 

Here Mrs. Graham and the defendant were speaking on even 

terms. Furthermore, as the Chief Justice pointed out to the jury, 

the defendant's reaction to the twice-repeated accusation was 

not one of mere silence. He drew a knife and attempted to stab 

Mrs. Graham in order to escape when she threatened to detain 

him while the police were sent for. In their Lordships' view, the 

Chief Justice was perfectly entitled to instruct the jury that the 

defendant's reactions to the accusations including his silence 

were matters which they could take into account along with 

other evidence in deciding whether the defendant in fact 

committed the act with which he was charged. For these reasons 

their Lordships have humbly advised Her Majesty that the 

appeal be dismissed.” 

117. This principle was applied more recently in R v Horne [1990] Crim. L. R. 188. In that case, 

after a fight in a restaurant, the complainant alleged that he was "glassed" by the appellant. 

The police later found the appellant hiding in the car park. When they brought him back inside 

the restaurant, the complainant said: "Take that bastard away, he's the one who glassed 

me," to which the appellant made no reply. The Court of Appeal, relying on Christie and 

Chandler, said: 

“In circumstances where some protest or denial might be 

expected, a jury were entitled to take account of the fact that an 

accused had said nothing. Whether or not the circumstances 

were such that some reply was to be expected was a question of 

fact for the jury.” 

118. The second significant piece of evidence before the jury was the complaint by M to LT 

alleging she was raped by the appellant. Ordinarily, previous consistent statements are 

inadmissible. The learned author of The Law of Evidence, Dennis Ian, Sweet & Maxwell 3rd 

Edition [14:005] points out that:  
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“The hearsay rule generally prevents a witness’s previous 

consistent statement being admitted as evidence of the facts 

stated. A second and independent rule prevents such a statement 

being admitted to show the witness’s consistency. The rationale 

of exclusion in the latter case derives from the factors mentioned 

above as justifying the general ban on parties accrediting their 

own witnesses.” 

119. There are however important exceptions to this rule. One exception was where the statement 

had probative value supporting supported the testimony of the witness. The following passage 

from The Law of Evidence [14:006] summarized the exception in this way: 

“A fourth exception to the rule against previous consistent 

statements concerns complaints. At common law a complaint, 

for the purposes of the exception, was an allegation by a person 

that a sexual offence had been committed against him or her. 

The common law exception can be summarised as follows. 

Evidence of a complaint was admissible if the complaint was 

made within a reasonable time of the alleged offence and at the 

first reasonable opportunity, and was not made in response to 

leading questions. If these conditions were satisfied evidence 

could be given both of the fact of a complaint and of its terms. 

The complainant should testify to the making of the complaint, 

but the terms of the complaint should be proved by the person 

to whom it was made. 

The complaint was admissible as an item of circumstantial 

evidence for the purposes of showing the witness’s consistency 

with his or her testimony at trial, and of negativing consent, by 

virtue of its inconsistency with consent, if consent was in issue. 

It followed that if consent was not in issue, and the complainant 

did not testify, the complaint had to be excluded. The complaint 

was not admissible as evidence of the facts stated, and a jury had 

to be specifically instructed to this effect.” 

120. In this case the jury had the evidence of LT and the complaint of M before them. Having 

regard to the entirety of the evidence placed before the jury, in my view, it cannot be said that 

the omission by the trial judge to give a good character direction on credibility and propensity 

rendered the jury’s verdict unsafe and unsatisfactory. In my opinion, a good character 

direction to the jury would not have made a difference to the outcome of the case. As a result, 
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I am unable to conclude that the appellant’s conviction should be quashed as unsafe under the 

lurking doubt principle in R v Cooper [1969] 1 All ER 32. 

Conclusion and Disposition  

121. Consequently, I see no reasonable prospect of success on the grounds put forward by the 

appellant with the result that I would affirm the appellant’s conviction and sentence.  

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

Disposition: 

122. By majority, the appeal is allowed and the conviction and sentence are quashed. We invite the 

parties to make written submissions on the issue of retrial by 17 June 2020.  

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

 

 

 

 


