
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp. No. 51 of 2016 

B E T W E EN  

 

ORMOND LEON 

         Appellant 

 

AND  

 

REGINA 

         Respondent  

 

BEFORE:  The Honourable Mr. Justice Isaacs, JA 

   The Honourable Mr. Justice Jones, JA 

   The Honourable Sir Michael Barnett, JA (Actg.) 

 

APPEARANCES: Mr. Jairam Mangra, Counsel for the Appellant 

   Ms. Darnell Dorsette, Counsel for the Respondent 

 

DATES:  29 September 2017; 15 November 2017; 30 January 2018; 28 March  

   2018; 28 May 2018; 10 September 2018 

 

   ****************************** 
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defence counsel – Direction on requisite intention in a common design - Impact of drug use in 

forming the requisite intention to kill – Undisputed statements by the defence – Alternative 

verdict of manslaughter 

On the 10
th

 July, 2011 the appellant and another went in search of Francisco Hanna as Hanna 

had, on an earlier date, injured the appellant’s brother and his cohort wanted to shoot Hanna. 

They obtained a vehicle and drove in the Wilson Tract area. Once there they saw Hanna but, on 

the belief that he spotted them in the vehicle, they drove away, secured another vehicle and 

returned in search of Hanna. Once they found him the appellant, who was the driver of the 

vehicle, stopped to allow his cohort, who was armed with a 9mm pistol, to exit the vehicle. The 

appellant drove a short distance away and then heard about five gunshots. He picked up his 

cohort who was running through a shortcut. His cohort, once inside the vehicle with the appellant 

said “That’s how you deal with fools” and they left the area.  

The appellant and his cohort were arrested for Hanna’s murder. When interviewed by the police 

the appellant participated in a record of interview and made a statement admitting his 

involvement in the offence. As a result he and his cohort were charged with Hanna’s murder. On 
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the direction of the judge the appellant’s co-accused was acquitted, however, the jury found the 

appellant guilty of murder. He was, thereafter, sentenced to 45 years’ imprisonment, less the 

three and a half years spent on remand. He now appeals both his conviction and sentence.  

Held: appeal dismissed; conviction and sentence affirmed.  

On appeal the appellant attacks: 1) the judge’s direction on joint enterprise; specifically on his 

failure to adequately direct on the issue of intention; 2) the failings of his trial attorney; and 3) 

the failure of the judge to direct the jury on the issue of the appellant’s drug use and the impact it 

had, if any, on the appellant’s ability to form the requisite intent to kill.  

The law as it relates to common intent is that knowledge that one’s associates had a weapon and 

foresight that the common plan entailed the use of whatever force was necessary to achieve the 

object of that plan, and if fatal results ensued from the use of such force in executing that plan, 

that was evidence from which it may be inferred that the appellant intended those results in 

common with the shooter. The direction on common intent given by the Judge in the present case 

follows almost verbatim the Board’s statement on the principles of joint enterprise in Philip 

Farquharson v The Queen.  

Relative to the issue of intention, the obvious intent was to shoot Hanna; and shooting him five 

times clearly discloses the intent of the shooter. The jury was entitled on those facts to infer that 

the shooter intended to kill Hanna unless it was shown a different outcome was intended. 

The appellant complained that the Judge failed to adequately direct the jury on the alternative 

verdict of manslaughter, thereby prejudicing him and rendering the conviction unsafe and 

unsatisfactory. This direction, he says, should have been given based on the fact that he 

mentioned that he had been using drugs the day before the incident. However, the appellant does 

not specify what type of drugs nor does he allege that he was somehow impaired by his drug use 

at the material time so as to affect his ability to form the requisite specific intent to commit the 

offence of murder. In the absence of such evidence the Judge was not required or obliged to 

direct the jury on the possible effect of drugs on the appellant’s ability to form the specific intent 

to murder Hanna. If the Judge had done so, he would have been inviting the jury to so something 

every jury is cautioned not to do, speculate. 

Finally, the appellant complains about the adequacy of representation by his counsel. He submits 

that counsel failed to put his good character in issue and dissuaded him from giving evidence. 

However, the decision whether or not to go into the witness box is made by the accused. The 

question when posed by a judge to the accused at the end of the Crown’s case must be answered 

by the accused. Even if his lawyer answers for him, it is incumbent on the judge to require the 

accused to signify his election. The appellant was asked by the judge what he chose to do and the 

appellant responded, “To remain silent in the box”. He also indicated he had no witnesses to call. 

Further, it is usual, if not required, for defence Counsel to be afforded an opportunity to respond 
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via an affidavit to allegations of incompetence or misconduct during the trial. No such affidavit 

was placed before the Court by the appellant.  

Alexander von Starck v The Queen [2000] UKPC 5 considered 

Attorney General v Ferguson and others [2009] 3 BHS J No. 132 considered 

Chan Wing-Siu v The Queen [1985] AC 168 mentioned 

Denard Davis v Regina SCCrApp No 42 of 2017 applied 

Jeremy Kemp v Regina SCCivApp No. 201 of 2012 considered 

Mario Pinto v R SCCrApp. No. 34 of 2010 considered 

Philip Farquharson vs. The Queen [1973] A.C. 786 applied 

R v Ball 35 Cr. App. Rep 154 considered 

R v Jogee; Ruddock v The Queen [2016] UKSC 8; [2016] UKPC 7 applied 

Rodney Johnson v Regina SCCrApp. No. 100 of 2012 considered 

The Attorney General v Kevin Smith SCCrApp. No. 261 of 2012 mentioned 

The Attorney General v Larry Raymond Jones, Patrick Alexis Jervis & Chad Goodman 

SCCrimApp. Nos. 12, 18 and 19 of 2007 applied 

 

 

 

J U D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On the 28
th

 May, 2018 Counsel made their submissions and we reserved our decision in the 

appellant’s appeal against his conviction for the offence of murder; and his sentence of forty-

one years, six months and fifteen days. We are satisfied that this appeal should be dismissed 

because the conviction is not unsafe nor is the sentence unduly harsh. 

History 

2. The appellant and another man, Denis Mather (“Mather”), decided to go looking for one 

Francisco Hanna (“Hanna”) because Hanna had, on an earlier date, injured the appellant’s 

brother and Mather wanted to shoot Hanna. They procured a vehicle for the purpose and 

drove in the area of Wilson Tract. They saw their quarry but it appeared to them that he may 

have spotted them in the vehicle. They drove away and secured a second vehicle; and again 

went riding in search of Hanna. 

 

3. They located Hanna; and the appellant, who was the driver of the vehicle, stopped to allow 

Mather to exit the vehicle. Mather was armed with a 9mm pistol. The appellant drove a short 

distance away and while doing so heard about five gunshots. He then collected Mather who 

had come running through a shortcut. Mather told the appellant, “That’s how you deal with 

fools”; and they left the area. 
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4. Hanna’s body was discovered riddled with five bullets, three in his torso, and two in his 

upper extremities. He was rushed to the Princess Margaret Hospital by area residents, but he 

died at the Accident and Emergency Section of the Hospital later that night. 

 

5. The appellant and Mather were arrested for the murder of Hanna and interviewed by the 

Police. The appellant gave a record of interview and made a statement admitting his 

involvement in the offence. He and Mather were charged with murder. 

 

6. At their trial, Mather was acquitted on the direction of the Judge following a no case to 

answer submission. The trial continued with the appellant electing not to go into the witness 

box and give evidence on oath; nor did he call any witnesses. The jury retired after the Judge 

had summed up the case to them and they found the appellant guilty of murder. Following 

his conviction he was sentenced to 41 years, 6 months and 15 days from the 11
th

 November, 

2015. The sentence took into account the 3 years and 6 months the appellant spent awaiting 

trial. 

 

7. He now appeals both his conviction and sentence on the following grounds: 

Conviction 

1) Evidence was wrongly rejected and inadmissible 

evidence was wrongly admitted. 

2) That under all the circumstances of the case the verdict 

is unsafe and unsatisfactory. 

3) That the conviction was erroneous in point of law. 

Sentence 

1) That the sentence passed was unduly severe. 

2) That the sentence passed was based on wrong principle 

of law. 

Appellant’s case 

8. At the hearing Mr. Mangra limited his attack on the appellant’s conviction to the failure of 

the Judge in directing the jury on joint enterprise, to adequately direct them on the issue of 

intention; the failings of defence Counsel, Mrs. Terrel Butler; and the failure of the Judge to 

direct the jury on the issue of the appellant’s drug use and how that may have impacted upon 

him forming the requisite intention to kill. Additionally, he submitted that the sentencing 

range used by the Judge was flawed; and that the proper range should have been thirty to 

forty years. 
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9. Mr. Mangra elaborated on the joint enterprise issue by arguing that the joint enterprise 

embarked upon and as agreed was to shoot Hanna. Thus, at the minimum, it was foreseeable 

that the offence of inflicting unlawful bodily harm, even grievous harm, would be committed 

against Hanna; and at most, serious harm extending to and resulting in the killing or death 

amounting to the offence of murder or manslaughter. 

 

10. He referred us to the Privy Council’s decision in R v Jogee; Ruddock v The Queen [2016] 

UKSC 8; [2016] UKPC 7, where the Board discussed the issue of “parasitic accessory 

liability”. At paragraphs 7-11 the following was stated: 

“7. Although the distinction is not always made in the 

authorities, accessory liability requires proof of a conduct 

element accompanied by the necessary mental element. Each 

element can be stated in terms which sound beguilingly simple, 

but may not always be easy to apply. 

8. The requisite conduct element is that D2 has encouraged or 

assisted the commission of the offence by D1. 

9. Subject to the question whether a different rule applies to 

cases of parasitic accessory liability, the mental element in 

assisting or encouraging is an intention to assist or encourage 

the commission of the crime and this requires knowledge of 

any existing facts necessary for it to be criminal:  National Coal 

Board v Gamble [1959] 1 QB 11, applied for example 

in Attorney General v Able [1984] QB 795, Gillick v West 

Norfolk and  Wisbech Area Health Authority  [1986] AC 

112 and Director of Public  Prosecutions for Northern Ireland v 

Maxwell [1978] 1 WLR 1350 per Lord  Lowry at 1374G-

1375E, approved in the House of Lords at 1356A; 1358F; 

1359E; 1362H and echoed also at 1361D. 

10. If the crime requires a particular intent, D2 must intend to 

assist or encourage D1 to act with such intent. D2's intention to 

assist D1 to commit the offence, and to act with whatever 

mental element is required of D1, will often be co-extensive on 

the facts with an intention by D2 that that offence be 

committed. Where that is so, it will be seen that many of the 

cases  discuss D2's mental element simply in terms of intention 

to commit the offence. But there can be cases where D2 

gives intentional assistance or encouragement to D1 to commit 

an offence and to act with the mental element required of him, 
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but without D2 having a positive intent that the particular 

offence will be committed. That may be so, for example, where 

at the time that encouragement is given it remains uncertain 

what D1 might do; an arms supplier might be such a case. 

11. With regard to the conduct element, the act of assistance or 

encouragement may be infinitely varied. Two recurrent 

situations need mention. Firstly, association between D2 and 

D1 may or may not involve assistance or encouragement. 

Secondly, the same is true of the presence  of D2 at the scene 

when D1 perpetrates the crime. Both association and presence 

are likely to be very relevant evidence on the question whether 

assistance or encouragement was provided. Numbers often 

matter. Most  people are bolder when supported or fortified by 

others than they are when  alone. And something done by a 

group is often a good deal more effective  than the same thing 

done by an individual alone. A great many crimes, especially of 

actual or threatened violence, are, whether planned or 

spontaneous, in fact encouraged or assisted by supporters 

present with  the principal lending force to what he does. 

Nevertheless, neither association nor presence is necessarily 

proof of assistance or encouragement; it depends on the facts: 

see R v Coney (1882) 8 QBD 534, 540, 558. 

11. Mr. Mangra submitted that based  on the evidence in the case, being involved in the common 

design to shoot Hanna and assisting the shooter, the issue for the jury was: Would it have 

appeared to the appellant that the common design to shoot Hanna would result in inflicting 

unlawful harm to Hanna and/or did the appellant foresee with something “…with a degree 

of certainty sufficient for it to be regarded as a belief” and that a jury may “…conclude 

that the foreseeability of the accused of an event occurring would have been something 

like a virtual certainty…” [Mario Pinto v R SCCrApp. No. 34 of 2010, para.37] that the 

shooter would inflict serious harm extending to killing Hanna, not that it “…might result in 

the death…” as the Judge told the jury: [p. 546 L23-24]. 

 

12. Additionally, he submitted that based on the evidence in the statements allegedly made by 

the appellant, if properly directed on the issue of intention, the jury was entitled to find that 

the appellant did not have the specific intention / settled belief that the shooting of Hanna 

would result in his death as if it were a virtual certainty. Hence, the judge erred in equating 

foreseeability and contemplation with intention in establishing the appellant’s criminal 

culpability for murder [Mario Pinto Paras. 33, 34, 36]. 
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13. The judge directed the jury on joint responsibility as follows: 

“The prosecution alleged that he was involved in a joint 

enterprise in  respect of the commission of the offence. They 

alleged that he was concerned together with this other person 

in this murder. What the crown is alleging in using the words 

being concerned with another is that the accused is jointly 

responsible for what took place with another person. 

Now, where a criminal offence is committed by two or more 

persons, each  of those persons may play a different part or role 

in that activity. But, if they are acting together as a part of a 

joint plan or agreement to commit it, then they are each guilty. 

The concept of joint responsibility for a criminal  offence is that 

each accused shared a common intention to commit the offence 

and played his part in this no matter how big or how small that 

part was, in order to achieve the objective. There need not be 

any formality about the agreement. An agreement may arise 

on the spur of the moment  and indeed nothing needs to be 

said in respect to the creation of an agreement or a common 

design in committing an offence. 

Your approach in considering this issue of being concerned 

with another  should be this: in looking at the evidence, you 

will consider whether you are satisfied so that you are sure that 

it was the accused himself who committed the offence. If you 

are satisfied that [it] was the accused himself who committed -

— that is the accused who shot and killed Francisco Hanna, 

then if the evidence satisfies you so that you are sure of that, 

the other elements of the offence are made out and I will direct 

you as to what these elements are shortly, then that will be the 

end of the matter. Because  it would be that you found that it 

is the accused who committed the  offence. However, if the 

evidence does not satisfy you so that you are sure that the 

accused committed the offence then you consider, whether you 

are satisfied so that you are sure that he was involved in a 

common design with someone else to kill the deceased. And 

that he played his part in this common design, no matter how 

small a part that may be. Once he played  that part in order to 

effect the killing of the deceased. I will address you further on 

this issue when I come to some of the evidence to you. 

Specifically the evidence of the police officers Stirrup, Burrows 
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Pickstock to the alleged statements of the accused because in 

respect of this issue of joint enterprise, in respect indeed of the 

proof of this offence, if it is to be found, it is found in these 

statements which are before you.” [pp.533-4 of the transcript] 

[Emphasis added] 

14. The Judge directed the jury on common design again in the following terms: 

“As I’ve said, in respect of a common design, it is not necessary 

that both parties actually commit the offence once there was an 

agreement to  commit that offence and that is not required in 

terms of the agreement and  once each of the parties carry out 

the part that they are supposed to play. So in this matter, if you 

find that was so according to the statement, if indeed the 

common design was to shoot and kill the deceased, then if the 

accused’s involvement or part was to drive the shooter around, 

to locate the deceased, and then to let out the shooter to go and 

commit the act and then to remove him from the scene as the 

act is committed, then that was his part in the design. If you 

find that was the common design to kill Francisco Hanna, then 

although the accused himself did not pull the trigger, so long as 

he was a part of the common design to kill Francisco Hanna, 

then that would be evidence of his being concerned in a 

common design to kill and hence if you accept all of that 

evidence, he would be guilty of the offence of murder although 

he did not himself pull the trigger.” (Pg. 540-1 of the 

transcript) 

15. Mr. Mangra submitted that the Judge, although directing the jury on the appellant embarking 

on a common design to shoot Hanna and the part played by the appellant in the joint 

enterprise, failed to direct the jury on the crucial issue of whether the appellant had the 

requisite specific intention to kill Hanna and/or was seized with the specific intention (of the 

shooter) to kill Hanna which would entitle the jury to finding the appellant guilty of murder. 

 

16. This submission is unsustainable once the jury was properly directed on: 1) the intention to 

kill as a necessary element of the crime of murder; 2) the inference that could be drawn from 

the shooter shooting Hanna five times; and 3) the law of common design.  I am satisfied that 

the Judge’s directions on 1, 2 and 3 were correct. 

 

17. In a recent decision of this Court, differently constituted, delivered by Barnett, JA (Actg.) in 

Denard Davis v Regina SCCrApp. No. 42 of 2017, the appellant was the alleged driver of a 

vehicle with two passengers used in the commission of a drive by shooting which left a 
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female dead and a man injured.  The appellant gave a statement admitting to his role as the 

driver of the vehicle but stated that he was unaware of what his two passengers had planned. 

He was convicted of the offences of murder and attempted murder and appealed. Davis’ main 

grounds mirror those of the present appellant inasmuch as Davis submitted that there was no 

evidence led by the prosecution to suggest that he was intentionally acting with anyone as it 

related to the drive-by shooting; and that there was no evidence to suggest that he by his own 

hand committed the offences. Further, that the trial judge erred in law when he failed to 

consider that murder in The Bahamas is an offence which requires specific intent.  

 

18. In dismissing Davis’ appeal, Barnett, JA (Actg.) alluded to the complaint pertaining to 

specific intent and set out the directions the trial judge gave to the jury relating to common 

design and specific intent. He said at paragraphs 23 to 26: 

“23. The appellant’s complaint of the directions by the judge is 

as follows:  

“Further, the learned Trial Judge in summing up 

directed the Jury that “And that from the evidence of 

the witnesses who were present at the scene, they say, it 

could be safely inferred, that the driver must have been 

a part of a joint enterprise with the people who was 

shooting from this vehicle because of the movements of 

the vehicle.”  

It is submitted that this was erroneous as it relates to 

the specific intention required as it relates to murder 

and that in all the circumstances of the  case this was 

wholly insufficient.  

… 

24. The complaint about the judge’s direction to the jury is 

without substance. The judge directed the Jury as follows:  

MR. DUCILLE: My Lord, there is just one other thing.  

THE COURT: Yes, Mr. Ducille.  

Mr. DUCILLE: The law relating to murder and intent, 

my Lord, specific intent.  

THE COURT: I thought I indicated as much. Let me 

repeat it. In order to be convicted of the offence of 

murder in this country, it requires that you inflicted 
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unlawful harm with an intent to kill. So, just firing 

shots in the air and you did not intend to harm 

anybody, I am reminding you of the provisions of 

section 12(3) of the Penal Code, it spoke about your 

being presumed to have intended the reasonable and 

probable consequences of your actions. As I have 

indicated, the evidence of each of the witnesses who 

spoke about the matter said that shots were fired 

directly into the yard. Some were fired in the air, but 

others fired in the yard where people were. The law 

requires that you intend to kill. Not that you intended to 

cause grievous or that you intended to maim or 

anything else. In order to be convicted of murder, you 

must be inflict unlawful harm, with the intent to kill. So 

you consider all of the evidence. The evidence of the 

witnesses, if you accept it as evidence or the evidence 

that you accept in this matter and consider whether 

from all of these 8 circumstances, you are satisfied so 

that you are sure, that the defendants or any of them, 

intended to kill.  

I spoke to you on the issue of transferred malice, even if 

it were not Sheria Curry, but you intended to kill some 

other person, you did an act to kill another person, but 

that act resulted in your killing somebody else. The 

intent is transferred to that person whom you, in fact, 

killed, So it is not to say ‘Well, I did not intend to kill 

Sheria Curry. I intended to kill somebody else”. If you 

intend to kill, but you did not kill that person but you 

killed someone else, then that intent is transfer. So you 

are guilty of that intent of that offence of murder. If you 

find that an unlawful harm was inflicted and that it was 

inflicted with the intent to kill. [My emphasis]  

25. On the issue of joint enterprise the judge’s directions was 

quite satisfactory. He said: 

Now, in charging the defendants as being concerned 

together, what the crown is alleging is that these 

defendants are jointly responsible for what  took 

place on the 3rd of November, 2010, in Fox Hill, New 

Providence.  



11 
 

Now,  where a criminal role is committed by two or 

more persons, each of those persons may play a 

different part or role in that activity. But if they are 

acting together as a part of a joint plan or agreement to 

commit it, they are each guilty. The concept of joint 

responsibility for a criminal offence is that each accused 

share a common intention to commit the offence and 

played his part in it, no matter how big or small to 

achieve the objective.  

Now, in respect of joint enterprise or being concerned 

together, there need not be any formality about the 

agreement. Indeed, an agreement may arise on the spur 

of the moment and, indeed, nothing need be said at all, 

if you look at the circumstances then to determine 

whether from the circumstances, you find that there 

was a joint agreement as between the  three 

defendants or any of them in committing the offences.  

Now, your approach in considering this whole question 

of being concerned together should, therefore, be this: 

In looking at the evidence, you consider whether you 

are satisfied so that you are sure, the accused that you 

are considering, himself, committed the offence. If you 

are not so satisfied, then you will consider whether you 

are satisfied so that you are sure, that he was involved 

in the common design with someone else, to kill the 

deceased and to attempt to kill the victim, the alleged 

victim of the second  count. The subject of the second 

count, who is Shanko Smith. The  deceased being 

Sheria Curry. And that he played his part in this 

common design, no matter how small a part that may 

be, to effect the killing of the deceased.  

26. The appellant’s role in the joint enterprise was to drive the 

vehicle to facilitate the shooting. The jury was entitled to find 

that he did so with the specific intent that the persons against 

whom the shots were fired should be killed. The challenge that 

the judge erred in his directions on the intention required for 

murder cannot succeed.” 
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19. In Philip Farquharson vs. The Queen [1973] A.C. 786 the accused who was unarmed, 

together with two other men, who were armed, one with a cutlass, the other with a pistol, 

broke into a dwelling house at night with the object of theft. The inhabitants of the house 

were disturbed and one of the appellant's associates shot and killed the householder. The 

appellant did not by his own hand do any unlawful harm to the deceased. The three men were 

charged jointly with murder. 

 

20. In summing up the case, the judge directed the jury that if they were satisfied that the three 

accused had combined to effect a common object, to break and enter the dwelling house, and 

that common design included the use of whatever force was necessary to achieve that object, 

including their escape if resisted, even if that force involved killing or doing grievous harm, 

then if one of them in pursuance of that common design used such force with fatal results, 

they were each and all responsible for the consequences. 

 

21. At page 796 Lord Kilbrandon stated: 

“The jury, following the direction of the judge, must have 

found that the three men combined to effect the common 

object of breaking and entering the house: that 

the common design as they each understood it included  the use 

of whatever force was necessary to achieve that object: even if 

that force included killing or doing grievous harm: that one of 

them in pursuance of the common design used such force, with 

fatal results, as to lead to the inference, under section 12(3), 

that he intended the fatal result to follow the use of the force. 

In such circumstances the law is that as all join in the common 

purpose, so all join in the intention to carry out the common 

purpose. As all join in the understanding that force is to be 

used, so if force be used all join in the intention to use force. If 

the use of force leads to an inference, under section 12(3), that 

the consequence, namely death, of that use of force was 

intentional, then all join in the intent to cause death, and are 

guilty of murder.” 

22. This Court, differently constituted, in Rodney Johnson v Regina SCCrApp. No. 100 of 

2012, considered the issues of joint enterprise and liability of accessories; and referenced the 

cases of Chan Wing-Siu v The Queen [1985] AC 168, Farquharson and Jogee among 

others. In the decision delivered by Allen, P the Court said at paragraph 91: 

“91. It is clear from the judgment in Farquharson that their 

Lordships decided that the common law principles relative to 

the liability of secondary parties involved with one or more 
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persons in a joint enterprise to commit a crime, applied in The 

Bahamas. In essence, those principles were that knowledge that 

one’s associates had a weapon and foresight that the common 

plan entailed the use of whatever force was necessary to 

achieve the object of that plan, and if fatal results ensued from 

the use of such force in executing that plan, that was evidence 

from which it may be inferred that the appellant intended 

those results in common with the shooter.” [Emphasis added] 

23. She continued at paragraph 96: 

“96. The requirement of intent in cases of common design and 

extended common purpose, to which their Lordships returned 

in Jogee and Ruddock and which was the position in England 

prior to Chan Wing-Siu, has always been the position in The 

Bahamas, at least since Philip Farquharson.” 

24. The direction on common intent given by the Judge follows almost verbatim the Board’s 

statement on the principles of joint enterprise in Farquharson. As I share the former 

President’s view on the applicability of Farquharson in regard to intent in common design 

and extended common purpose to the law in The Bahamas, I am not satisfied that the Judge 

failed to adequately direct the jury on common design.  

Re intent 

25. The Judge directed the jury on the elements of the offence of murder and in doing so 

explained the element of “intention”. At page 543 of the transcript the Judge said: 

“… and so, if you find on the evidence that the harm which 

was inflicted  was unlawfully inflicted, in respect of the 

element of the intent, the prosecution must prove that the 

accused intended to kill the deceased when he inflicted the 

harm or that of he was a part of the common designed  (sic) 

and the common design was to kill Francisco Henna.” 

26. He goes on to say at pages 543 et seq: 

“Now, intention is a difficult element to prove as it is difficulty 

(sic) to prove  what is in a person’s mind at that particular 

time. This is so because we cannot see taste or smell intention 

and rarely do people take action after explaining what they are 

going to do, although in this matter, if you accept the evidence 

as contained in the record of interview and the statement, 
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having regard to the directions I’ve given you in respect of 

those, there is a statement as to what the, according to these 

statements which the accused said that he never said to the 

police, in those statement, if you accept them, there is an 

indication that the person who did the shooting, according to 

the statement said that he was going to shoot Francisco Hanna. 

Not generally do person undertake acts after explaining what 

they are going to do therefore you must gather their intention 

by what they say or do before during and after the alleged 

offence. Now in this issue, there is a direction I give you in 

respect of how you determine intention. Section 12 of the Penal 

Code subsection 3 says the following: That, “if a person does 

an act of such a kind or in such a manner as that, if he used 

reasonable caution and observation, it would appear to him 

that the act would probably cause or contribute to cause an 

event, or that there would be great risk of the act causing or 

contributing to cause an event, he shall be presumed to have 

intended to cause that event, until it is shown that he believed 

that the act would probably not cause or contribute to cause 

the event. What that says is —— that section, is that if a person 

uses reasonable caution and observation before doing an act, 

then if that reasonable caution and observation would indicate 

to him that well, the act that I’m about to do will probably 

cause a particular event, then if he does that act, he is 

presumed to have intended to cause that event until he can 

show that in fact he did not intend to cause that event. In other 

words, he is presumed to have intended to cause the event as a 

result of his actions. Again, in respect this matter, there is 

medical evidence from the pathologist that the deceased had 

five shotgun wounds to his body, one of which penetrated the 

left side of his chest, an[d] injuring the sac around his heart, 

and the heart itself;  another which penetrated his torso and 

injured his liver; and another of which penetrated his arm and 

then entered his chest. 

From this evidence, and from the statements put forward by 

the prosecution which aren’t disputed by the defence and 

applying the  presumptions of law, the presumptions which the 

law says you may apply, you would determine what the 

intention was of the person who inflicted these gunshot injuries 

to the deceased. And you may well find from that evidence, but 
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it is a matter for you, that the person who inflicted those 

gunshot injuries to the deceased intended to kill him” 

27. In Mario Pinto the appellant appealed his conviction for manslaughter by reason of 

provocation and his sentence of twenty years’ imprisonment. The brief facts were that the 

appellant and Jeffrey Gibson were involved in a fight. Gibson asked a man, Orlando 

Calabrese, who was passing by in a truck for a ride to the police station. Calabrese told him 

to hop in the back; and he did. As Calabrese drove he encountered a man, the accused, 

walking ahead of him and who started to yell profanities at Gibson. As Calabrese passed the 

accused, the accused hit Gibson who fell out of the truck and struck his head on the ground. 

Gibson later died in hospital. The accused was charged with murder. 

 

28. In speaking to the need for the prosecution to put its case to an accused and to prove that 

case, at paragraph 13 Newman, JA said, inter alia: 

“13. It can be safely assumed that the prosecution was relying 

upon section  12(3) of the Penal Code, but the subsection does 

not relieve the prosecution from putting its case nor does it 

relieve the prosecution of its legal burden to prove that an 

accused had the requisite intention. Justice requires that the 

prosecution should formulate for a defendant and the jury the 

factual basis for its fundamental case and it must put it to the 

defendant in order to give him an opportunity to respond to 

it…His “belief” at the time when it was alleged he “knocked” 

the deceased off the truck was never raised nor investigated. 

The consequence which flows from an absence of any challenge 

to evidence on central aspects of a trial is that the evidence 

stands uncontradicted.” 

29. At paragraph 23 Newman, JA stated: 

 

“23. … The jury should have been told that they had to be sure 

that the risk of death would have appeared to him and that he 

believed there was a risk of  death, because the burden of 

proving that he intended by his actions to  cause death 

remained on the prosecution.” 

 

30. A little further along at paragraph 41 Newman, JA observed, inter alia: 

“Where all the evidence justifies the jury in concluding that an 

accused would have appreciated the risk, there can be no 

complaint if the defendant elects to give no evidence to the jury 
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on the issue and as a result he is found to have intended the 

consequence. I cannot overemphasise the importance of this 

consideration being addressed by all counsel and the 

defendant.” 

31. It is evident in Mario Pinto that the accused’s intention to kill was an issue in contention 

because of the manner by which the harm was alleged to have been inflicted. The accused’s 

intent could not be readily ascertained. Those circumstances do not obtain in the present case. 

The obvious intent was to shoot Hanna; and shooting him five times clearly discloses the 

intent of the shooter. The jury was entitled on those facts to infer that the shooter intended to 

kill Hanna unless it was shown a different outcome was intended.  

 

32. I can do no better than to reiterate the warning of Newman, JA in Mario Pinto: 

“41. Where all the evidence justifies the jury in concluding that 

an accused would have appreciated the risk, there can be no 

complaint if the defendant elects to give no evidence to the jury 

on the issue and as a result he is found to have intended the 

consequence.” 

33. In the premises, I hold the view that the Judge provided adequate directions to the jury on the 

issue of intent in a common design case. Therefore, this ground, fails. 

 

Complaint re Judge’s Directions that Statements were not Disputed 

 

34. While directing the jury on the intention to kill and common design the Judge said at pages 

545-6: 

“From this evidence, and from the statements put forward by 

the prosecution which aren’t disputed by the defence and 

applying the  presumptions of law, the presumptions which the 

law says you may apply, you would determine what the 

intention was of the person who inflicted these gunshot injuries 

to the deceased. And you may well find from that evidence, but 

it is a matter for you, that the person who inflicted those 

gunshot injuries to the deceased intended to kill him 

considering the amount of gunshot injuries which the deceased 

had. Five gunshot injuries,  three of which penetrated his 

torso, two of which penetrated his extremities as described by 

the pathologist. You consider what was the intention of  such a 

person who shot a person five times in those circumstances. 

You  may well find from that evidence that the person, if you 
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accept it, who shot  Francisco Hanna intended to kill 

Francisco Hanna. 

Now, if you find from the evidence that that person was Mr. 

Ormand Leon, there is no direct evidence at all that it was 

Ormand Leon, because the  statement says — of Ormand Leon 

says that well it wasn’t me. It was this other person. I was 

driving the car. I was doing other things. But if you find that 

that person who did the shooting intended to kill Francisco 

Hanna, you  find that it was not Ormand Leon, but that he 

had a common design with  that person to kill Francisco 

Hanna, then you may well find that the prosecution has proven 

an intent to kill. However, if you find that, if you  accept the 

evidence of the statement and you find that in fact the 

statement says is that it is not me, but I was along with this 

other person and you find that that is evidence of a common 

design, but that the common design was to shoot Francisco 

Hanna, but you are not satisfied so that you are sure that the 

common design extended to killing the deceased, then in those 

circumstances, the prosecution would not have satisfied that 

the extent of  the common design extended to killing and since 

the necessary intent to murder, is an intent to kill, if you accept 

all of that evidence, but not that there was intent to kill, then 

you would find the defendant Ormand Leon not  guilty of the 

offence of Murder, but guilty of Manslaughter because he, in 

those circumstances, would not have been a part of a common 

design  which extended to killing or which from what was 

reasonably foreseeable in respect of a shooting which resulted 

in death of the deceased. So, in other words, if you find that the 

common design is that, well, we better I’m going to shoot this 

man, but that it was not reasonably foreseeable to consider 

that this man is going to shoot this other person that it is not 

foreseeable that that shooting might result in the death of that 

person from  the circumstances as you find them to be from 

the statements, if you accept those statements that there was a 

common design to shoot Francisco Hanna, if, from what 

common design, the defendant, Mr. Leon, looked at what was 

to happen Francisco Hanna was to be shot, but he could not 

have contemplated that he would die, then in those 

circumstances, he would been a part of a common design 

which extended to killing.” [Emphasis added] 
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35. Complaint was made about the Judge’s remark that the statements “aren’t disputed by the 

Defence” when in fact there was an objection raised to them. However, the Judge directed 

the jury as follows at pages 536-7 of the transcript: 

“Now the accused, to the questions put to the police, that is 

Officers Stirrup and Burrows, Pickstock, suggested that he 

never said any of those words recorded in the record of 

interview and in the statement, so it was put to these witnesses 

because the accused exercised his right to remain silent. He 

haven’t (sic) said that, but in these questions asked of these 

officers and the suggestions put to these officers, it was 

suggested in them that the accused never said any of the words 

recorded in the two documents that you will have with you. 

That is to say the record of interview and the statements. Those 

two documents are exhibits as I’ve said already and you will 

have them to the take into the jury room. 

The suggestion made to Burrows was that he had promised the 

accused that if he signed a document that was already 

prepared, that he, the accused, would be released, the same 

suggestion was made in respect of  the record of interview.” 

36. And at page 547 the Judge told the jury: 

 

“As I’ve indicated the accused, the questions was put to the 

witnesses was that I never said anything that I was involved in 

any matter. If you have any reasonable doubt based on those 

discussion or suggestions, then you acquit the accused.” 

 

37. It may be seen, therefore, that despite his brief indication that no dispute existed in relation to 

the statements, the Judge went on to direct the jury on the nature of the objection made to the 

statements by the appellant thereby clearly bringing to their attention that the appellant did 

dispute them. Thus, this complaint lacks merit. 

 

 

Alternative Verdict 

 

38. The appellant complained that the Judge failed to adequately direct the jury on the alternative 

verdict of manslaughter, thereby prejudicing him and rendering the conviction unsafe and 

unsatisfactory. He relied on the passage from Jogee where the Board said: 
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“27. …If the principal had that intent and caused the death of 

another he would be guilty of murder. Another party who 

lacked that intent, but who took part in an attack which 

resulted in an unlawful death, would be not guilty of murder 

but would be guilty of manslaughter, unless the act which 

caused the death was so removed from what they had agreed 

as not to be regarded as a consequence of it...” 

39. This complaint is without foundation when regard is had to the underlined portion of the 

extract of the Judge’s directions at pages 545-6 of the transcript (at paragraph 34 herein). It 

was not necessary for the Judge to make reference to the definition of manslaughter in 

section 289 of the Penal Code once he adequately explained to the jury the essential elements 

of the offence and how they should consider the evidence in the case.  

 

40. I have perused the summing up and I am satisfied that the Judge did adequately direct the 

jury on the law relating to the offence of manslaughter and left that offence for the jury to 

consider during their deliberations. The jury must have been satisfied that the appellant 

shared the shooter’s intention to kill Hanna hence they rejected the alternative verdict of 

manslaughter and found him guilty of murder. This complaint is without merit. 

 

41. On the 23
rd

 March, 2018 the appellant filed two additional grounds of appeal: 

“Ground 3 - The learned Judge failed to direct the Jury on the 

issue of the Appellant’s use of drugs relative to the specific 

intention for the offence of murder thereby prejudicing the 

Appellant”  

and  

“Ground 4 - The Appellant’s Counsel failed to adequately 

represent the Appellant in the trial thereby adversely 

impacting the fairness of the trial” 

Impact of drugs in forming the requisite intention to kill 

42. It is readily accepted that a judge should direct the jury on any viable issue which may call 

for their determination, but this does not require the judge to place before the jury every 

matter tangentially raised during the trial. The appellant does mention using drugs the day 

before the incident, but he does not specify what type of drugs nor does he allege that he was 

somehow impaired by his drug use at the material time so as to affect his ability to form the 

requisite specific intent to commit the offence of murder.    
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43. In the case of Alexander von Starck v The Queen [2000] UKPC 5, referred to by Mr. 

Mangra, the appellant was convicted of murdering a woman in a hotel in Montego Bay, 

Jamaica where he had gone on holiday. In his statement to the Police he told them he had 

used drugs and could not remember killing the deceased woman. Paragraph 2 of the 

judgment delivered by Lord Clyde is pertinent to the present appeal. It reads as follows: 

“2. The principal point in the appeal to their Lordships is 

whether the trial judge ought to have left the possibility of a 

verdict of manslaughter to the jury. In order to understand 

how this point arises it is necessary to refer to three matters, all 

of which were before the jury. The first concerns what 

occurred when Detective Corporal Smallhorne found the 

appellant. Detective Corporal Smallhorne stated in evidence 

that when he identified himself to the appellant the latter said, 

“I have been waiting on you guys for the past few days” and 

then “I killed the lady at the Hotel”. The detective then 

cautioned him. The appellant then stated, “I have a knife 

which I used  to kill her” and handed to the detective a pouch 

which contained a knife and a little jar. The jar contained a 

white powdery substance which resembled cocaine. No tests 

were evidently carried out to confirm that it was in fact 

cocaine, or to analyse the quality of the drug. But both sides 

have proceeded upon the basis that it was cocaine and the 

point is not one of dispute. On handing over the pouch with the 

knife and the jar within it the appellant said, “Is the cocaine 

that caused me to do it”. He explained that he had kept the 

knife because he wanted to kill himself He also said “Please 

don’t take me back to Sea Shell Hotel, it brings back terrible 

memories”. The knife was later found to have blood upon it of 

the same blood group as that of the blood of the deceased.” 

44. His Lordship continued at paragraphs 3 and 4 which said, inter alia: 

“3. …In this statement the appellant was recorded as having 

referred to events on the Sunday afternoon, but he was at the 

trial later to explain that that was a mistake and what he had 

said was “Monday” not “Sunday”. He explained that Michelle 

had come to visit him and this was the third time that they had 

met. He said “we started to have a party and took drugs; we 

take it a long time”. He said that she then slept and that later 

they “started  to party again. The whole time I didn’t stop 

taking drugs”. The statement then recorded him as saying:  
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‘After a few hours we both were high and then I don’t 

know why, I suddenly have this knife in my hand and 

then I don’t know what happened exactly, but I 

remember seeing her on the ground full of blood and I 

think she was dead. And then the only thing I want was 

to go away. I took the knife the police found in my bag 

with me because I wanted to kill myself’ 

4. Some support for his statement that Michelle had also been 

taking drugs  was available in the discovery during the course 

of post mortem analysis of a toxic level of cocaine in her 

blood.” 

45. The distinguishing feature between von Stark and the appellant’s case is that there was 

material before the trial judge to suggest von Stark acted under the influence of what was 

accepted to be cocaine. Thus, Lord Clyde was able to opine at paragraph 7: 

“7. …In the present case the statements made by the appellant 

on arrest and in his caution statement point strongly to a 

conclusion that while he had killed Michelle he was so far 

under the influence of the cocaine that he  lacked the mens rea 

required for murder and accordingly should be convicted only 

of manslaughter. There thus was evidence before the jury, 

properly admitted in the trial and substantial in its weight, 

which the jury could accept and which called for a verdict of 

manslaughter…” [Emphasis added] 

46. The absence of such material in the appellant’s case meant that the Judge was not required or 

obliged to direct the jury on the possible effect of drugs on the appellant’s ability to form the 

specific intent to murder Hanna. If the Judge had done so, he would have been inviting the 

jury to so something every jury is cautioned not to do, speculate. This ground fails. 

Inadequate representation by defence counsel 

47. The appellant complained about the representation he received from his lawyer, Mrs. Terrel 

Butler, to wit, failing to put the appellant’s good character in issue and dissuading him from 

giving evidence thereby depriving him of the opportunity to have his case of being under the 

influence of drugs and his state of mind put to the jury for their consideration. Further, by not 

taking the stand and giving evidence he did not have the opportunity of having the jury see 

his demeanour and hear his evidence-in-chief and especially under cross-examination to 

assess his credibility as against that of the police witnesses regarding the statements. 
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48. However, upon perusing the transcripts, notwithstanding his allegation that she had 

persuaded him not to give evidence and upon which advice he acted to his detriment, I am 

not satisfied that her alleged failing eventuated a miscarriage of justice such that I would 

interfere with the verdict of the jury. Moreover, it is entirely speculative to suggest that had 

he given evidence in the trial the jury would have viewed his testimony favourably.  

 

49. For the sake of completeness, it must be noted that the decision whether or not to go into the 

witness box is made by the accused. The question when posed by a judge to the accused at 

the end of the Crown’s case must be answered by the accused. Even if his lawyer answers for 

him, it is incumbent on the judge to require the accused to signify his election. The appellant 

was asked by the judge what he chose to do and the appellant responded, “To remain silent 

in the box”. He also indicated he had no witnesses to call. 

 

50. It cannot be lost on the Court that the appellant was said to have given a record of interview 

and a statement and had been videotaped while out on inquiries. No doubt he would have 

been cross-examined vigorously by the prosecution on their contents. He was also liable to 

be asked questions by the jury and the Judge. As a matter of strategy he may have desired to 

avoid being placed under any scrutiny by those persons. 

 

51. In any event, I do not enter upon any investigation of the allegation made by the appellant 

that Mrs. Butler advised him not to testify because it is usual, if not required, for defence 

Counsel to be afforded an opportunity to respond via an affidavit to allegations of 

incompetence or misconduct during the trial. No such affidavit was placed before the Court 

by the appellant. 

 

Sentence 

 

52. The power of the Court to interfere with a sentence imposed by a Justice of the Supreme 

Court is conferred by section 12(1)(f) and (g) of the Court of Appeal Act. Sub-paragraph (f) 

and (g) provide that: 

“12. (1) A person convicted on information in the Supreme 

Court after the coming into operation of this subsection, may 

appeal under the provisions of this Act to the Court on any of 

the following grounds — 

… 

(f) that the sentence passed was based on a wrong 

principle of law; or  

(g) that the sentence passed was unduly severe.” 
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53. The power is to be used sparingly and only where the Court is satisfied that a sentencing 

judge has truly erred. Hilbert, J in R v Ball 35 Cr. App. Rep 154 said at page 165: 

“…In the first place, this Court does not alter a sentence which 

is the subject of an appeal merely because the members of the 

Court might have passed a different sentence. The trial Judge 

has seen the prisoner and heard his history and any witnesses 

to character he may have chosen to call. It is only when a 

sentence appears to err in principle that this Court will alter it. 

If a sentence is excessive or inadequate to such an extent as to 

satisfy this Court that when it was passed there was a failure to 

apply the right principles, then this Court will intervene. 

 

In deciding the appropriate sentence a Court should always be 

guided by certain considerations. The first and foremost is the 

public interest. The criminal law is publicly enforced, not only 

with the object of punishing crime, but also in the hope of 

preventing it. A proper sentence, passed in public, serves the 

public interest in two ways. It may deter others who might be 

tempted to try crime as seeming to offer easy money on the 

supposition, that if the offender is caught and brought to 

justice, the punishment will be negligible. Such a sentence may 

also deter the particular criminal from committing a crime 

again, or induce him to turn from a criminal to an honest life. 

The public interest is indeed served, and best served, if the 

offender is induced to turn from criminal ways to honest living. 

Our law does not, therefore, fix the sentence for a particular 

crime, but fixes a maximum sentence and leaves it to the Court 

to decide what is, within that maximum, the appropriate 

sentence for each criminal in the particular circumstances of 

each case. Not only in regard to each crime, but in regard to 

each criminal, the Court has the right and the duty to decide 

whether to be lenient or severe.” 

54. In Attorney General v Ferguson and others [2009] 3 BHS J No. 132, Sawyer, P said, inter 

alia, at paragraph 42:  

"42. …Since that involved a question of discretion this court, 

an appellate court, would not lightly interfere with the exercise 

of the discretion. (see Arthurton v The Queen [2005] 1 W.L.R. 

949 Birkett Appellant v. James Respondent [1978] A.C. 297, 

[1977] 3 W.L.R. 38 HL. And since no reasons were given it has 
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to be shown that the judge must have gone wrong. In other 

words the decision was clearly and wholly erroneous. It is not 

simply a question of substituting our decision for that of the 

learned judge...I cannot say on the material before the learned 

judge that he was palpably wrong..." 

55. It is necessary therefore to ascertain whether we ought to interfere with the sentence the 

Judge imposed. In The Attorney General v Larry Raymond Jones, Patrick Alexis Jervis 

& Chad Goodman SCCrimApp. Nos. 12, 18 and 19 of 2007 Sawyer, P provided a guideline 

for judges when sentencing a person convicted of murder which has been cited favourably in 

subsequent court decisions; and as recently as 2016 in The Attorney General v Kevin 

Smith SCCrApp. No. 261 of 2012, a case where the sentence imposed was deemed to be 

unduly lenient. At paragraph 17 of Jones Sawyer, P said: 

“17. In our judgment, where, for one reason or another, a 

sentencing judge is called upon to sentence a person convicted 

of a depraved/heinous crime of murder and the death penalty 

is considered inappropriate or not open to the sentencing judge 

and where none of the partial excuses or other relevant factors 

are considered weighty enough to call for any great degree of 

mercy, then the range of sentences of imprisonment should be 

from thirty to 60 years, bearing in mind whether the convicted 

person is considered to be a danger to the public or not, the 

likelihood of the convict being reformed as well as his mental 

condition. Such a range of sentences would maintain the 

proportionality of the sentences for murder when compared 

with sentences for manslaughter.” 

56. In Jeremy Kemp v Regina SCCivApp No. 201 of 2012, an attempted armed robbery case, 

this Court, differently constituted, found that a sentence of nineteen years imposed by the 

trial judge was unduly severe; and substituted a sentence of nine years. In doing so, John, JA 

remarked at paragraph 29: 

 

“29. …There is, however, a distinction between applying 

principles and over-straining them. A sentence recognizing the 

preventative principle is punitive. It also acts a deterrent to 

others. Such a sentence however must be balanced against the 

age of the offender and in this case his mental condition. It is 

true that he has a previous conviction for a firearm offence but 

nevertheless he should be given an opportunity to prove to 

society that his is capable of making something of himself. The 

sentence meted out to the appellant is too severe…”  
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57. The sentence of 41 years 6 months and 15 days is severe but is it unduly harsh in the 

circumstances of the appellant’s case? I have viewed the sentencing remarks of the Judge, 

and I am unable to discern any error in principle made by him. Further, he did not consider 

anything he was not to or not consider something he was to have considered. The sentence 

falls within the guidelines provided in Jones; and I do not interfere with it. Thus, the appeal 

against sentence fails. 

Conclusion 

58. I have no lurking doubt about the safety of the appellant’s conviction of murder and I am 

satisfied that the sentence imposed by the Judge cannot be impeached on any error of 

principle. In the premises therefore, this appeal is dismissed; and the sentence is affirmed. 

 

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 

 

59. I agree.  

 

     ________________________________________________ 

     The Honourable Mr. Justice Jones, JA 

 

60. I also agree. 

     ________________________________________________ 

     The Honourable Sir Michael Barnett, JA (Actg.) 

 


