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Criminal Appeal – Extortion – Attempted Extortion – Bribery - No case submission – 
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Irregularity    

 

The respondent was charged with thirteen counts of extortion, contrary to section 453(1) of the 

Penal Code and one count of attempted extortion, contrary to sections 83(2) and 453(1) of the 

Penal Code; and one count of bribery, contrary to sections 4(2)(a) and 10(b) of the Prevention of 

Bribery Act (“the offences”). He was acquitted after a no case to answer application was made 

pursuant to section 203 of the Criminal Procedure Code. The appellant now appeals the 

Magistrate’s decision on the ground inter alia that the decision was unreasonable or could not be 

supported having regard to evidence. 

 

Held: Appeal dismissed.  
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The onus of adducing sufficient evidence to raise a prima facie case before a tribunal in a 

criminal case rests on the Prosecution. 

There is some merit to the appellant’s complaints about procedural missteps the Chief Magistrate 

may have made but in our view they did not impact the result of the case to any significant 

degree as there was an abundance of examples of doubtful testimony from Mrs. Hanna which 

impelled the Chief Magistrate to her eventual conclusion. This ground is dismissed. 

What must be borne in mind when considering the jury trial cases is that there is a clear 

demarcation between the role of the judge and the role of the jury. Magistrates, on the other 

hand, enjoy a fused jurisdiction so that they are both the judges of the law and the triers of fact. 

They perform the roles of judge and jury. In that capacity therefore, it could not be argued 

seriously that a magistrate cannot determine a witness to be untruthful or not credible. 

The magistrate has the same right as the jury to acquit the accused at the close of the 

prosecution’s case, if she cannot accept the evidence either because it is conflicting, or 

“discredited by cross-examination that no reasonable tribunal can safely convict on it”. She 

is in no less a position than a jury who having listened to the prosecution’s case, indicates to the 

judge at the close of the prosecution’s case that they wish to return a verdict of “Not guilty”. 

In the premises, we would dismiss this appeal as it has not been shown that the Chief Magistrate 

has been so clearly wrong that we should interfere with her decision to discharge the respondent. 

We are satisfied that the Chief Magistrate did not err when she had regard to Mrs. Hanna’s 

reliability as a witness when determining whether the prosecution’s evidence disclosed a prima 

facie case bearing in mind that the only evidence incriminating the respondent emanated through 

Mrs. Hanna. In our view therefore, this appeal is unsustainable and accordingly, is dismissed. 

 

Attorney General of Canada v Bedford, et al McLachlin 2013 SCC 72 applied 

Bahamasair Holdings Ltd v Messier Dowty [2018] UKPC 25 mentioned 

COP v Arsenio Butler MCCrApp No. 21 of 2017 followed 

Crosdale v R [1995] 1 W.L.R. 864 considered 

Director of Public Prosecutions v Selena Varlack [2008] UKPC 56  applied 

Director of Public Prosecutions v SJ, PI, RC [2002] EWHC 291 considered 

Henfield v. Commissioner of Police [2008] 5 BHS J No. 74 considered 

Jayasena v R [1970] AC 618 applied 

Mnyandu v Padayachi [2017] 3 LRC 170 applied 

R v Alobaydi [2007] EWCA Crim 1455 considered 

R v Cairns [2013] EWCA Crim 467 applied 

R v Galbraith [1981] 2 All ER 1060 applied 

R v Young [1964] 1 WLR 717 considered 
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R v Shippey [1988] Crim. LR 767 considered 

Raleigh Seymour v Commissioner of Police MCCrApp No. 83 of 2013 followed 

Thomas v. Thomas 1 947AC 484 applied 

Troyanna Ferguson v COP MCCrApp No. 231 of 2013 mentioned 

Woolmington v DPP [1935] AC 462 applied 

 

____________________________________________________________________________   

               
JUDGMENT 

____________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

Introduction 

1. On 14 May 2019 having listened to the submissions of Counsel we reserved our decision. 

We render it now. For the reasons articulated below in this judgment, we dismiss the 

appeal. 

The Prosecution’s Case 

2. It was the appellant’s case that in 2016 Barbara Hanna (“Mrs. Hanna”), (after being 

advised by the then Minister responsible for Public Works, Philip “Brave” Davis to do so) 

went to Mr. Frank Edward Smith (“the respondent”) for assistance in relation to a tender 

she had submitted in 2015 in the name of her company, Magic Touch Cleaning Company 

(“Magic Touch”), regarding the cleaning contract for the Critical Care Block (“the CCB 

contract”) at the Princess Margaret Hospital (“PMH”) for the period 2016- 2017. After 

meeting with and speaking to the respondent a few times, he advised her that she had to 

wait as the Board of the Public Hospital Authority (“the Board”) had to meet and then the 

Public Hospital Authority (the “PHA”) had to do their job. 

3. Weeks later Mrs. Hanna received a call from the PHA informing her that Magic Touch had 

been awarded the CCB contract. The contract called for monthly payments of $43,350.89. 

After Mrs. Hanna received her first payment under the CCB contract, the respondent 

contacted her and told her that she had to pay him $5,000.00. When Mrs. Hanna went to 

pay him the $5,000.00, the respondent then demanded that $5,000.00 had to be given to 

him monthly. The respondent received payment from Mrs. Hanna monthly for a period of 

one year, with the exception of the month of August, 2016. 

4. It was also the appellant’s case, that after the general election on 10 May 2017, the 

respondent attempted to obtain a further payment of $5,000.00 from Mrs. Hanna, but the 

payment was not made because the respondent was no longer a part of the governing party. 
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5. The respondent was charged in the magistrate’s court in respect of thirteen counts of 

extortion, contrary to section 453(1) of the Penal Code and one count of attempted 

extortion, contrary to sections 83(2) and 453(1) of the Penal Code; and one count of 

bribery, contrary to sections 4(2)(a) and 10(b) of the Prevention of Bribery Act (“the 

offences”). 

6. The trial was heard before Chief Magistrate Joyanne Ferguson- Pratt (“the Chief 

Magistrate) and concluded on 1 February 2019, after which the Chief Magistrate acquitted 

the respondent in respect of the offences after hearing submissions on a no case to answer 

application pursuant to section 203 of the Criminal Procedure Code (“the CPC”). 

The Appeal 

7. The appellant wishes us to set aside the judgment of acquittal on the no case to answer 

submission by relying on the following grounds of appeal contained in their amended 

notice of appeal: 

“1. The Learned Magistrate took extraneous matters into 

consideration; 

2. Evidence was wrongly rejected or inadmissible evidence was 

wrongly admitted by the magistrate, and that in the latter 

case there was not sufficient evidence to sustain the 

decision; 

3. The decision was unreasonable or could not be supported 

having regard to evidence; 

4. The decision was erroneous in point of law, the particular 

point of law being section 203 of the Criminal Procedure 

Code, Chapter 91; 

5. The decision of the Learned Magistrate was based on a 

wrong principle or was such that a magistrate viewing the 

circumstances reasonably could not properly have so 

decided; and 

6. Some material illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the merits of 

the case was committed in the course of the proceedings 

therein or in the decision.” 

Observations 

8. The first observation we make is that the onus of adducing sufficient evidence to raise a 

prima facie case before a tribunal in a criminal case rests on the prosecution. Lord Devlin 
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put it succinctly in Jayasena v R [1970] AC 618 when speaking about trials involving 

jurors: 

“The Crown is required to discharge the burden by adducing 

such evidence as if believed and if left uncontradicted and 

unexplained, could be accepted by the jury as proof” 

9. In Woolmington v DPP [1935] AC 462 at page 481, Viscount Sankey LC said, inter alia: 

“Throughout the web of the English criminal law one golden 

thread is always to be seen, that it is the duty of the prosecution 

to prove the prisoner’s guilt... No matter what the charge or 

where the trial, the principle that the prosecution must prove 

the guilt of the prisoner is part of the common law of 

England and no attempt to whittle it down can be” 

10. The second observation we wish to make is that although the  basis of the appeal is that the 

decision of the magistrate is erroneous in point of law, it is principally against a finding of 

fact, to wit, the prosecution’s prime witness, Mrs. Hanna, was so unreliable that her 

evidence is incapable of belief altogether. There are two parts to this challenge: 1) was the 

Chief Magistrate wrong to enter upon a consideration of the credibility of Mrs. Hanna on 

the no case to answer submission? And if no, 2) was she correct to find Mrs. Hanna 

unbelievable?  

11. The third observation we make is in relation to the second question posed above if we were 

to conclude the Chief Magistrate did not err when she considered the credibility of the 

witness, we would be slow to interfere with a finding by a tribunal pertaining to the 

credibility of a witness. Ultimately, the party challenging such a finding would have to 

show that an error of reasoning on the part of the tribunal has occurred in the evaluation 

process that is sufficiently serious and fundamental to undermine the conclusion for such a 

challenge is to succeed. 

12. In R v Cairns [2013] EWCA Crim 467, Leveson, LJ speaking on behalf of the English 

court of appeal stated at paragraph 10: 

“[10] Following well established principles, this court will not 

interfere with a finding of fact made either following a trial (R 

v Wood (1992) 13 Cr App Rep (S) 317) or a Newton hearing (R 

v Ahmed (1984) 80 Cr App Rep 295, 6 Cr App Rep (S) 391, 

[1985] Crim LR 250) provided that the judge has properly 

directed himself or, exceptionally, where the court is satisfied 

that no reasonable finder of fact could have reached that 

conclusion. It follows, therefore, that it is important for all 
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involved in the exercise to ensure that it is conducted correctly 

and in accordance with principle. Against that background, we 

turn to the specific appeals.” 

13. In Attorney General of Canada v Bedford, et al McLachlin, CJ in delivering the 

judgment of the Supreme Court said, inter alia, at paragraph 48: 

“As this court stated in Housen v Nikolaisen 2002 SCC 33, 

[2002] 2 SCR 235, appellate courts should not interfere with a 

trial judge's findings of fact, absent a palpable and overriding 

error.“ 

14. See Mnyandu v Padayachi [2017] 3 LRC 170 at paragraph 28: 

“[28] It is trite that a court of appeal will not interfere with the 

findings of fact and credibility of the trial court unless it is 

apparent from the record that the court a quo either materially 

misdirected itself or erred to the extent that its findings are 

vitiated and fall to be set aside. The court of appeal must also 

remain cogniscent that the trial court has the advantage of 

having observed and heard the witnesses.” 

15. We have regard also to the very helpful dicta of Lord Thankerton in Thomas v. Thomas 1 

947AC 484, at pages 487-8: 

"i. Where a question of fact has been tried by a judge without a 

jury, and there is no question of misdirection of himself by 

the judge, an appellate court which is disposed to come to a 

different conclusion on the printed evidence should not do 

so unless it is satisfied that any advantage enjoyed  by the 

trial judge by reason of having seen and heard the 

witnesses could not be sufficient to explain or justify the 

trial judge’s conclusion. Ii. The appellate court may take 

the view that, without having seen or heard the witnesses, it 

is not in a position to come to any satisfactory conclusion on 

the printed evidence. Iii. The appellate court, either 

because the reasons given by the trial judge are not 

satisfactory, or because it unmistakably so appears from 

the evidence, may be satisfied that he has not taken proper 

advantage of his having seen and heard the witnesses, and 

the matter will then become at large for the appellate 

court." 
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See also the Privy Council’s decision in Bahamasair Holdings Ltd v Messier Dowty 

[2018] UKPC 25. 

16. At page 6 of the transcript dated 1 February 2019, the Chief Magistrate identified the issue 

she had to determine: 

“I find that what is pertinent is for this Court to consider 

whether or not the prosecution has produced sufficient and 

reliable evidence to justify the issues for determination.” 

17. In her ruling the Chief Magistrate found Mrs. Hanna to be an unreliable witness based on 

the inconsistencies in that witness’ evidence and her responses to questions in cross-

examination. Is she so clearly wrong to have so found? It is only if the answer is yes that 

we may be able to interfere with her decision. 

18. We hold the view that the Chief Magistrate’s finding that the prosecution’s principal 

witness was unreliable must of necessity colour her view of the cogency of the 

prosecution’s evidence against the respondent at the close of the prosecution’s case. 

19. Having made those general observations we turn now to the specific grounds advanced by 

the appellant. 

Ground 1 - The Learned Magistrate took extraneous matters into consideration  

Ground 3 – Decision unreasonable and unsupportable 

20. The Director of Public Prosecutions, Mr. Gaskin, submitted that all the Chief Magistrate 

was required to do at the close of the Prosecution’s case (otherwise referred to as the “half 

way mark”) was to determine whether the evidence adduced by the appellant disclosed a 

prima facie case. To his way of thinking this meant only that the elements of the offences 

were present when regard was had to the evidence. Those elements were, on his account, in 

respect of the extortion charge, that the respondent: 1) was a public officer; 2) made a 

demand; 3) obtained $5,000.00; 4) was not authorised to make the demand; and 5) did so 

under cover of authority. 

21. He contended that all of these elements were disclosed in Mrs. Hanna’s evidence. In 

relation to count one she testified to what transpired between herself and the respondent. 

She said, inter alia at page 32 of the transcripts: 

“Q. And when did you commence your services? 

A. The service commenced on the same date, I give you just 

now, the 1st of March, 2016. 
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Q. And what, if anything, else happened that? After you 

commenced your services? 

A. Well, after I commenced my services, I continued and then I 

had spoken to Mr. Smith. And like about — I mean, about the 

week, which in the week of me receiving the cheque, I spoke 

with him, and he told me, that I have to give him $5,000. 

And I went back to him and I took the money, when I got paid. 

But to my understanding, I believe it was for one time 

something. 

Q. And what, if anything, happened when you went to give him 

this one—time payment? 

A. Well, when I went to give him the one—time payment, he 

told me, you  know, well, you know, you have to give me this 

monthly. And I was like lil  shock. And I asked him — 

… A. He said, I have to give that to him monthly. And I asked 

him, I said — — I said to him, do you realise to know, that this 

will affect my operation.  And he said, yes. So, I asked him, I 

said then, if you know, then why you didn‘t let —— allow me 

to put an additional $5,000 in on my contract, so  that you can 

get that instead of affecting my operations. And after our 

conversation, I left. 

Q. Ms. Hanna, you said, you asked him, if he knew that this 

affecting your operation. What, if anything - how - what, if 

anything, did Mr. Smith say in response? 

A. He said, he knew. And I said to him, why you didn't - like I 

said just now, why didn't you tell me, so I could have put in an 

additional 5,000 in the contract. And he said, he couldn't do 

that. He said, it couldn't have happen. 

Q. And, Ms. Hanna, when Mr. Smith said that he couldn't do 

that, what, if  anything else happened? 

A. I left. 

Q. Did Mr. Smith indicated to you why he couldn't do that? 

A. Because the contract was already – gone forward already. 

Already went through the right procedure and gone forward. 

He couldn't do nothing about it. He couldn't add anything into 

that.” 
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22. Mr. Gaskin took issue with the thought process of the Chief Magistrate because, he 

submitted, despite the findings of the Chief Magistrate in relation to what she determined 

to be untruthful, the evidence of Mrs. Hanna was in no way inconsistent with the 

allegations of Bribery, Extortion and Attempted Extortion. Mrs. Hanna maintained that the 

respondent demanded the sum of $5,000.00 per month (ostensibly) due to his assistance 

regarding the contract to clean the Critical Care Unit of the Princess Margaret Hospital, and 

she did in fact pay the sums demanded on several occasions. That is the root of this matter. 

Secondly, the aspects of her evidence that the Magistrate determined to be untruthful were 

not relevant to the charges against the respondent and did not relate to the crucial elements 

of the evidence which supported the charges. 

23. He submitted that even if the Court were to find that Mrs. Hanna had been untruthful, that 

nothing she had said could be said to be in any way “wholly inconsistent” with the Crown‘s 

case of extortion, or otherwise justify the Court in acceding to the no case submissions. 

24. The offence of extortion in s. 453(3) of the Penal Code is as follows: 

“A public officer is guilty of extortion who, under cover of his office, 

demands or obtains from any person...for himself....any 

money...which he knows that he is not lawfully authorised to demand 

or obtain...”. 

25. We are of the view that Mrs. Hanna’s allegations in and of themselves, if accepted, disclose 

the offences charged. That, however, is not the end of the matter. 

26. Mr. Gaskin highlighted a number of instances where he complained that the Chief 

Magistrate had gone astray. I do not propose to refer to them all but I will mention a few. 

All references to the transcript are for the 1 February 2019 date, unless otherwise stated. 

27. At pages 13-4 of the transcript, the Chief Magistrate said: 

 “There are inherent inconsistencies in the evidence of Barbara 

Hanna which are at odds with the allegations and instances 

where her evidence was out of reason and all common sense. 

Firstly, BH has commercial relationship with the accused to 

which she was remarkably and unreasonably evasive when 

questioned about this relationship. 

She doesn't recall the name Edgar David Hanna. That's the 

transcript of November 30th, 2017, page 49. When that is the 

name of her husband and at different stages she denies 

having taking (sic) out loan with her son, Adrian Hanna. 

Transcript of November 30th, 2017, at page 38. 
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There is clear evidence that she acted as guarantor, in 

addition she variously accepts and then denies the signatures 

on the copies of checks to the loan of Adrian Hanna. In 

addition, she variously accepts and denies the signatures on 

the copies of the checks. 

The Prosecution offered a response to BH's actions to 

questions pertaining to her family and other matters that she 

perceived to be irrelevant. In his submissions, counsel for the 

Crown submits that, "She could not see why she should be 

asked intrusive questions." 

The explanation by learned counsel Mr. Jenkins, QC, 

completely, in the Court‘s view, disregards the gravamen of 

the consequences of the offence against the accused, and the 

pivotal role that BH plays in this matter. It further suggests 

that BH [is] prepared to be dishonest when it suits her 

purpose.” 

28. There were several complaints made by Mr. Gaskin about this extract from the Chief 

Magistrate’s decision not the least of which was her mention of “the gravamen of the 

consequences of the offence against the accused” which he interpreted as the Chief 

Magistrate’s impermissible regard to the effect a finding of guilt may have on the 

respondent. His complaint however fails to appreciate that the Chief Magistrate was merely 

speaking to the glib remark of Mr. Jenkins in his attempt to explain the apparent 

evasiveness of Mrs. Hanna when responding to some of the questions posed during cross-

examination. Her subsequent remarks show that the Chief Magistrate appreciated that the 

only evidence proffered against the respondent was that of Mrs. Hanna. In those 

circumstances therefore it was imperative to the prosecution’s case that Mrs. Hanna be 

regarded as a truthful witness. Instead, by her answers, the Chief Magistrate was impelled 

to conclude that Mrs. Hanna was a stranger to the truth, one who was willing to testify to 

matters that were incapable of belief. 

29. The respondent submitted that the Chief Magistrate was correct in her approach to the 

evidence of Mrs. Hanna, that is, to consider not only those matters directly regarding the 

events surrounding the offences but also peripheral matters which tested the truthfulness of 

Mrs. Hanna as a whole. They posited that this holistic approach accorded with that taken 

by the judge in R v Shippey [1988] Crim. LR 767 

30. Osadebay, JA had occasion to refer to Shippey, a case from the High Court sitting at 

Sheffield, England, in Henfield v. Commissioner of Police [2008] 5 BHS J No. 74. The 

facts in Shippey were: 
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"The defendant Shippey was charged alone with rape and all 

three defendants were charged jointly with a further rape on 

a different day of the same girl. The prosecution case rested 

entirely upon the evidence of the complainant and there was 

effectively little or no corroboration. After the close of the 

prosecution case submissions of no case to answer were made 

by all defence counsel on the basis of Galbraith (supra) 

namely that the evidence was so inherently weak and 

inconsistent that no jury properly directed could properly 

convict. The prosecution opposed the application arguing 

that although there were weaknesses and inconsistencies in 

the evidence nevertheless there was evidence, 

which evidence must be taken at its highest in accordance 

with Galbraith and once that was done, it could not be said 

that a jury properly directed could not properly convict; 

there being evidence it was a matter for the jury under limb 

2 (b) of Galbraith to assess its strength or weaknesses and 

accordingly the case should go to the jury. The prosecution 

referred his Lordship to the cases of R. v. Beckwith 81 C.L.R. 

646 and Haw Tua Tua v Public Prosecutor [1981] 3 All E.R. 

14 at p. 19 and the article: submission of no case to answer - 

some recent developments, 82 C.L.R. 558." 

31. Osadebay, JA said at paragraph 24 of Henfield that: 

“24. After reviewing the authority of Galbraith, His Lordship 

found that he must assess the evidence and if the witness 

evidence was self-contradictory and out of reason and all 

commonsense then such evidence was tenuous and 

suffering from inherent weakness. He did not interpret the 

judgment in Galbraith as intending to say that if there are 

parts of the evidence which go to support the charge then 

no matter what the state of the rest of the evidence that is 

enough to leave the matter to the jury. He found that he 

had to make an assessment of the evidence as a whole. It 

was not simply a matter of the credibility of the individual 

witnesses or simply a matter of 

evidential inconsistencies between witnesses, although 

those matters may play a subordinate role. He found that 

there were within the complainant's own evidence 

inconsistencies of such a substantial kind which he could 
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not ignore and bearing them in mind he found that a jury 

properly directed could not properly convict. Accordingly 

the submissions of the defence were allowed and formal 

verdicts of not guilty directed.” 

32. Mr. Gaskin sought to distinguish Shippey by reference to R v Alobaydi [2007] EWCA 

Crim 1455 where the court stated that Shippey was a decision on its own facts and did not 

establish any legal principle. He pointed out that the inconsistencies in Shippey had been 

of such a substantial kind as to make the witness’ whole evidence incredible; but the 

inconsistencies in the present case were not so contradictory and out of all common sense 

and reason that the Court would reject her evidence. 

33. The Learned Magistrate in her ruling referred to: 

“BHs evasiveness in respect of her commercial relationship 

may be explained by the illogical proposition, as it seems to me 

that a person who is being extorted will engage the extortioner 

for a loan not once, but twice for herself and once for her son 

Adrian. I find it quite difficult to comprehend the relationship 

of an extortioner with the extorted in a perfectly harmonious 

commercial relationship.” See transcript dated 1 February 2019, 

page 15 at lines 15-22. 

34. Mr. Gaskin submitted that this was not an issue to be determined by the Chief Magistrate at 

the no case submission stage; and that the only issue at that juncture was whether a prima 

facie case has been made out to call upon the respondent to lead a defence. He argued that 

the evidence led from Mrs. Hanna supported the charges as laid against the respondent. 

35. Mr. Gaskin also was critical of the Chief Magistrate’s treatment of the banking records that 

were produced in the trial and her analysis of that banking evidence of the appellant 

leading to a conclusion that Mrs. Hanna was paying herself a salary despite her assertion 

that she was unable to do so because of the extortion and bribery. 

36. He argued that the evidence disclosed by Mrs. Hanna was she was unable to pay herself a 

salary from the PHA contract, not that she was unable to pay herself a salary. She 

explained in cross-examination that she had other contracts with various companies. She 

said that she subsidized her expenses with funds she received from other jobs, and the 

banking evidence did not suggest that Mrs. Hanna was paying herself from the PHA funds. 

Therefore, the Chief Magistrate’s conclusion in relation to the banking evidence is 

erroneous and, additionally, is extraneous to the crucial issue of whether the prosecution 

has satisfied the elements of the offences against the respondent. 
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37. Another instance submitted by the appellant that demonstrated where the Chief Magistrate 

fell into error was the following conclusion: 

“Having heard and seen Mrs. Hanna give evidence and 

carefully considering her inconsistencies and improbabilities, 

the Court could put  little confidence in her testimony 

regarding the facts in issue.” See page 20  of the transcripts. 

38. Mr. Gaskin submitted that this was not a determination to make at the no case stage. 

39. The learned authors of Phipson on Evidence 18
th

 Edition at para 11.76 point out that: 

“In their summary jurisdiction magistrates are judges both of 

facts and law. It is therefore submitted that even where at the 

close of the prosecution case, or later, there is some evidence 

which, if accepted, would entitle a reasonable tribunal to 

convict, nevertheless if the  magistrates do not accept the 

evidence in question, they may acquit.” 

40. This proposition was accepted by this court in COP v Arsenio Butler MCCrApp No. 21 of 

2017, where the appellant was aggrieved that a magistrate had discharged a defendant on a 

no case to answer submission and appealed the magistrate’s decision. However, the appeal 

was not filed in time, to wit, the decision to accede to the no-case submission was made on 

7 October 2015 but the notice of appeal was not filed until 8 February 2017. The appellant 

applied for leave of the Court to appeal out of time and, although the Court (differently 

constituted) found the delay inordinate and the explanation for the delay less than 

satisfactory went on to consider the appellant’s prospects of success. 

41. In an ex tempore judgment delivered by Barnett, JA, the Court granted the application and 

in the course of doing so, stated at page 3: 

“In this case the charge of indecent assault is being made 

against a person who is in a position of trust in respect of a 

minor that was in his charge. There is no suggestion in the 

magistrate's ruling that the virtual complainant was not 

credible or that he did not accept the evidence of the virtual 

complainant. He said, without giving any explanation, that 

"the evidence taken at its highest does not support the 

allegations"”. (Emphasis added) 

42. That underlined portion of Barnett, JA’s judgment illustrates that even at the no case to 

answer stage, a magistrate is entitled to consider and assess a virtual complainant’s 

credibility. 
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43. The appellant’s complaint about the Chief Magistrate carrying out such an exercise is 

without merit; and thus, rejected. Therefore, we turn now to consider whether the Chief 

Magistrate erred in her assessment of the credibility of Mrs. Hanna. 

44. At page 11 of the transcript the Chief Magistrate observed: 

“An assessment or BH's evidence cannot be undertaken 

without taking into account that she indicated that she was 

being pressured, felt used, was giving evidence against her will, 

and that she didn't go to the police to make a complaint about 

the matter.” That is in the transcript of November 29th, 2017, 

page 42 at line 14; page 47 at line 11; page 48 at line 8. 

In fact, she was avoiding the police. These factors may point to 

BH being a reluctant witness. I, however, hasten to add that 

my assessment bears in mind that a reluctant witness is not 

necessarily an untruthful witness.” 

45. We would accept that a number of the conclusions arrived at by the Chief Magistrate in her 

assessment exercise are not entirely logical or sound, for example, her view that Mrs. 

Hanna securing loans from Pouland was inconsistent with the allegations of extortion made 

against the respondent. As submitted by Mr. Gaskin there could be any number of 

explanations for Mrs. Hanna’s choice of Pouland not the least of which is that she already 

had a loan relationship with that company and so securing a loan from the company may 

have been easier given that relationship than going to an institution with which she had no 

familiarity. In any event, Mrs. Hanna explained her rationale for getting a loan. 

46. Additionally, the Chief Magistrate’s conclusion that Mrs. Hanna’s allegations against the 

respondent may be false because she failed in her bid to get a $2,000,000.00 cleaning 

contract for the cleaning of the Sandilands Rehabilitation Center lacks a logical premise 

and is not reasonable in the circumstances. 

47. Notwithstanding, the instances complained of by Mr. Gaskin where the Chief Magistrate 

seemed to take extraneous matters into her consideration on the no case submission, 

ultimately, she arrived at her conclusion that Mrs. Hanna was an unreliable witness based 

on her view of Mrs. Hanna’s evidence and Mrs. Hanna’s demeanour while giving her 

evidence. 

48. At page 15 of the transcript the Chief Magistrate said: 

“BH's evidence is that after having paid extortion or bribery 

money, and after having given a statement to the police, and 
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after having avoided the police for days, she telephoned the 

accused, ES, to warn him, “be careful, they are out to get you”. 

49. She found Mrs. Hanna’s warning to the respondent was inconsistent with – and we 

paraphrase here – a victim’s actions. While the appellant provided a number of scenarios to 

explain Mrs. Hanna’s action in warning the respondent and we are aware of what is known 

as the “Stockholm Syndrome” whereby kidnap victims come to identify and sympathise 

with their captors, the Chief Magistrate could not be said to have erred in her view of that 

evidence. None of the explanations provided by Mr. Gaskin was put forward by Mrs. 

Hanna. The Chief Magistrate was left to infer who Mrs. Hanna was referring to; and given 

the context of her evidence a reasonable inference to be drawn therefrom is that she was 

warning the respondent about the police investigation. 

50. Moreover, in the 29 November 2017 transcript Mrs. Hanna gave evidence along the 

following lines: 

“... the police called me in. I didn ’t go to them. I were called 

in...... don’t recall When they did call me in, I refused to go. I 

didn’t go. For days! didn’t go. I didn’t go for days. I didn’t 

want to go". 

”she did not have the slightest idea what was going on” and 

that “After I went they explain to me what was and I had to — 

I give a statement and I give that based on what the 

conversation was with them and myself why I was there. " 

51. At page 19 of the transcript the Chief Magistrate wrote: 

“I was astonished by the fact that BH having said several times 

under  cross-examination that she felt that she was being used, 

that on her reappearance and perhaps after some careful 

consideration, BH volunteered to this Court that she was not 

being used. That‘s the transcript of November 17, 2018, and 

November 29th, 2018.” 

52. Mrs. Hanna had been excused while giving her evidence and there was a time therefore that 

she was away from the court. She expressed a contrary feeling upon her return to continue 

her testimony. The Chief Magistrate had the opportunity to observe Mrs. Hanna and to 

listen to her as she gave her evidence. As the trier of fact she is entitled to draw inferences 

and conclusions based on the evidence adduced through Mrs. Hanna. This case rested 

solely on the reliability of Mrs. Hanna’s evidence. 
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53. The telephone records evidence which was supposed to buttress the prosecution’s case 

failed to come up to proof when it was revealed that certain inconsistencies existed 

between the billing records of the respondent and the log of telephone calls provided by the 

prosecution. 

54. A blow to the Prosecution’s case in the Chief Magistrate’s opinion is set out at page 14 of 

the transcript where the following appears: 

“BH testified that the police was informed about the 

relationship and that the police were provided materials in 

respect thereto. 

A complaint was made by the defence that it had not been 

provided with such material. The Court required an inquiry 

into this evidence and Mr.  Delaney for the Crown, after 

inquiries, denied the truth of what BH had asserted. That's in 

the transcript of December 1, 2017. 

The Prosecution by so doing, cast doubt on the credibility of its 

witness BH.” 

55. Mr. Gaskin argued, and we accept his argument, that in this extract the Chief Magistrate 

erred in finding that the prosecution had “cast doubt on the credibility of its witness”. 

Mrs. Hanna had testified only to the fact of “showing” the police certain material. She did 

not indicate that she had handed over such material to the police and it was retained by 

them. 

56. Another example that the Chief Magistrate had gone wrong according to the appellant was 

at page 17 of the transcript where the following appears: 

 “… she asked him why did he not allow her to put an 

additional $5000 onto the contract. I accept, and Mr. Jenkins, 

QC, likewise accepts, that this exchange, if it took place, 

reveals that she has a dishonest disposition. 

 BH when questioned subsequently, directly on her disposition 

indicated that she would not participate in such dishonest 

transactions, though, in her own prior words, on oath, as noted 

she indicated that she would, an inherent inconsistency. This is 

in the transcript of November 29th, 2017, at page 32, line 30; 

and November 17, 2018, at page 3.” 

57. We are unable to agree with the view of the appellant that the Chief Magistrate was wrong 

to regard Mrs. Hanna as having a dishonest disposition based on this evidence. It seems 

even Mr. Jenkins QC was prepared to accept that. 
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58. At page 21 of the transcript the Chief Magistrate wrote: 

“The Defence's case was that BH has been an untruthful 

witness and she was motivated because she faced financial ruin 

and there was an opportunity to be awarded a contract that 

was near four times the amount of the contract expiring. I am 

of the view that the financial difficulties and the prospect of not 

having that contract made her a "malleable pawn.”” 

59. Overall, notwithstanding that some of the Chief Magistrate's conclusions may not have 

been entirely logical, we were satisfied that the learned Chief Magistrate (having had the 

advantage of observing Mrs. Hanna's demeanour and seeing her credibility severely tested 

before her under oath) was entitled to conclude, as she did, that the Crown's primary 

witness, as the virtual complainant in the extortion/bribery case against the respondent, had 

a dishonest disposition and was unreliable. The ground is dismissed.   

Ground 2 - Evidence was wrongly rejected or inadmissible evidence was wrongly admitted 

by the Magistrate, and that in the latter case there was not sufficient evidence to sustain the 

decision. 

60. Mr. Gaskin complained that during the cross-examination of Mrs. Hanna, Counsel for the 

respondent was allowed to exhibit several documents on the prosecution’s case despite the 

objections of Counsel for the Crown and that it appeared that oftentimes the Chief 

Magistrate did not consider the objections until after she had admitted the document. One 

such occasion was when the Chief Magistrate admitted a job letter from Magic Touch 

Cleaning Company on behalf of Adrian Hanna into evidence. See transcripts dated 30 

November 2017 at page 42. 

61. It is clear that Mrs. Hanna’s attention was being drawn to the various bits of documentary 

evidence by the defence in an effort to show her inability to pay $5,000.00 to the 

respondent each month as she alleged or the improbability of such payments being made 

given the need to apply for loans and her inability to remain compliant with her obligation 

to service her loans with the Finance Corporation Bahamas Limited (“FINCO”). We accept 

that the Chief Magistrate’s view that a contract with Pouland Limited (FS-6) was admitted 

into evidence not for the truth of its contents could not be correct. It was being admitted to 

demonstrate impecuniosity in Mrs. Hanna and to suggest her inability to pay the respondent 

as she alleged. In this regard the Chief Magistrate erred. 

62. Despite the appellant’s complaint about the admission into evidence of this document Mrs. 

Hanna later admitted recognizing Adrian’s signature and went on to provide in some detail 

the circumstances surrounding the creation of the document. The following appears at page 

255 of the 15 May 2017 transcript: 
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“Q. And you see a signature above it? 

A. Yes. 

Q. Whose signature is that? 

A. Which one you are referring to. 

Q. The one below yours? 

A. That is Adrian.” 

63. This exchange is significant on another point as well, that is, Mrs. Hanna’s testimony at 

another point in cross-examination that she could not recognize her son, Adrian’s signature. 

64. The appellant submitted that the Chief Magistrate wrongly admitted inadmissible evidence 

into evidence, that is, a document pertaining a “Barbara Mae- Hanna- Woodside”, as 

exhibit FS-33, on the basis that the respondent, during his record of interview, after 

answering eleven other questions regarding Mrs. Hanna, stated that he knew a number of 

Barbara Hannas. Mr. Gaskin submitted that “Barbara Mae Hanna- Woodside” was not 

relevant to the case. Moreover, the Chief Magistrate erred when she allowed this evidence 

to be led through the witness Leslie Isaacs. 

65. We note at page 684 of the 3 September 2018 transcript the following exchange: 

“THE COURT: I see the relevance. 

MR. KNIGHT: Thank you. 

THE COURT: I see the relevance. Would the Crown wish to 

respond? 

MR. JENKINS: My Lady, no. I can see where my learned 

friend is coming from. 

THE COURT: So do I.” 

66. One would think that if the appellant thought something was amiss an objection would 

have been made. Instead, Mr. Jenkins QC, Counsel for the Prosecution appears to have 

accepted the document could be admitted through Ms. Isaacs and that it was relevant. In 

any event, the document’s admission could have played no part in the Chief Magistrate’s 

decision to discharge the respondent since its admission was merely for the purpose of 

showing that the respondent was not being evasive in his interview with Inspector Uel 

Johnson when he responded that he knew more than one “Barbara Hanna”. This matter 

would have been of some relevance perhaps if the case had proceeded beyond the no case 

stage and the court had to assess the respondent’s evidence, had he testified. 
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67. At page 253 of the transcript dated 15 May 5 2017 another instance of capitulation is 

disclosed in relation to a document proposed to be put in evidence by Mr. Knight: 

“THE COURT: The Crown agrees we are at FS—8, at the 

moment? 

MR. JENKINS: Yes. 

THE COURT: No objection from the Crown, I take it? 

MR. JENKINS: No. 

THE COURT: It is here by tendered and marked FS—8. It is 

entitled disbursement form it is addressed to Mrs. Barbara 

Hanna and Mr. Adrian Hanna. 

(Exhibit tendered and marked FS—8)” 

68. There is some merit to the appellant’s complaints about procedural missteps the Chief 

Magistrate may have made but in our view they did not impact the result of the case to any 

significant degree as there was an abundance of examples of doubtful testimony from Mrs. 

Hanna which impelled the Chief Magistrate to her eventual conclusion. This ground is 

dismissed. 

Grounds 4 and 5 - The decision was erroneous in point of law, the particular point of law 

being section 203 of the Criminal Procedure Code, Chapter 91; The decision of the Learned 

Magistrate was based on a wrong principle or was such that a magistrate viewing the 

circumstances reasonably could not properly have so decided 

69. Mr. Gaskin combined grounds 4 and 5 and submitted that the Chief Magistrate erred when 

she strayed beyond the determination she had to make on a no case submission, that is, 

have the elements of the offence been disclosed on the prosecution’s evidence and then 

purported to make findings untethered from that evidence. 

70. On the other hand Mr. Knight Q.C. contended that the Chief Magistrate stayed well within 

the bounds of her remit and did no more than she was permitted to do on the authority 

Troyanna Ferguson v COP MCCrApp No. 231 of 2013. 

71. In Practice Note; (Justices: Submission of no case to answer) [1962] All ER 448, while 

giving guidance to justices in England sitting as Magistrates with regard to no case 

submissions made by counsel, the Queens Bench Division (Lord Parker C.J., Ashworth and 

Fenton Atkinson JJ.) said through Lord Parker C.J.: 

“Those of us who sit in the Divisional Court have the distinct 

impression that justices today are being persuaded all too often 
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to uphold a submission of no case. In the result, this court has 

had on many occasions to send the case back to the justices for 

the hearing to be continued with inevitable delay and increased 

expenditure. Without attempting to lay down any principle of 

law, we think that as a matter of practice justices should be 

guided by the following considerations. 

A submission that there is no case to answer may properly be 

made and upheld: (a) when there has been no evidence to 

prove an essential element  in the alleged offence; (b) when the 

evidence adduced by the prosecution has been so discredited as 

a result of cross-examination or is so manifestly unreliable that 

no reasonable tribunal could safely convict on it. 

Apart from these two situations a tribunal should not in 

general be called on to reach a decision as to conviction or 

acquittal until the whole of the evidence which either side 

wishes to tender has been placed before it. If, however, a 

submission is made that there is no case to answer, the decision 

should depend not so much on whether the adjudicating 

tribunal (if compelled to do so) would at that stage convict or 

acquit but on whether the evidence is such that a reasonable 

tribunal might convict. If a  reasonable tribunal might convict 

on the evidence so far laid before it, there is a case to answer” 

72. In Crosdale v R, [1995] 1 W.L.R. 864 (an appeal from Jamaica) the Privy Council held: 

“A judge and a jury have separate but complementary 

functions in a jury trial. The judge has a supervisory role. 

Thus the judge carries out a filtering process to decide what 

evidence is placed before the jury. Pertinent to the present 

appeal is another aspect of the judge’s supervisory role. The 

judge  may be required to consider whether the prosecution 

has produced sufficient evidence to justify putting the issue to 

the jury.” 

73. Lord Devlin in Trial by Jury, The Hamlyn Lectures (1956 published in 1988) expounded 

on the separate roles played by a judge and a role a jury during a trial. At page 64 His 

Lordship wrote, inter alia: 

“It is the business of the judge as the expert Who has a mind 

trained to make examination of the sort to test the chain of 
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evidence for the weak links before he send it out to the jury; in 

other words, it is for him to ascertain whether it has any 

reliable strength at all and then for the jury to determine how 

strong it is... The trained mind is the better instrument for 

detecting flaws in reasoning; but if it can be made sure that the 

jury handles only solid argument and not sham, the pooled 

experience of  twelve men is the better instrument for arriving 

at a just verdict. Thus logic  and common sense are put 

together to make the verdict.” 

74. In Raleigh Seymour v Commissioner of Police MCCrApp No. 83 of 2013, a case in 

which the facts are not important, the issue arose as to whether the magistrate was right to 

call upon the appellants to make a case. In the course of the Court’s judgment by Allen, P 

discussed how a magistrate’s court was to approach a no case to answer submission. She 

said at paragraphs 22 -24: 

“22. Moreover, as suggested by the authors of the 1999 

Blackstone's Criminal Practice, the Parker test appears to 

allow a somewhat broader discretion to magistrates than that 

given to judges in R v Galbraith. They suggest that the test in 

R v Galbraith is marginally more restrictive than the Parker 

test in that it requires the judge to take the prosecution at its 

'highest' whereas Lord Parker allows for the evidence before 

magistrates being 'so discredited by cross-examination that, in 

their view no reasonable tribunal can safety convict on it'. 

23. The authors go on to say, however, that they are 

nevertheless of the view that the Parker test is close to that in 

R. Galbraith. At paragraph D19.8 they said: 

“Nonetheless, the broad thrust of Lord Parker’s 

Practice Direction- as the judgment in Galbraith-

is that, assuming the necessary minimum amount 

of prosecution evidence has been adduced so as to 

raise a case on which a reasonable tribunal could 

convict, the magistrates should allow the trial to 

run its course rather than acquitting on a 

submission.” 

 24. We are satisfied that the above view comports with the 

guidance given by the above tests, taking into account the dual 

role of magistrates on summary trials, and that of judge and 
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jury in trials on indictment. We adopt it as applicable to the 

exercise of the discretion on a no case submission in summary 

trials.”  

75. Mr. Gaskin commended a number of authorities for our consideration but we will not refer 

to them all. A sampling of the cases will reveal the position for which he contended to wit, 

the Chief Magistrate went too far, when considering the submissions of no case to answer. 

76. In Director of Public Prosecutions v SJ, PI, RC [2002] EWHC 291 (Admin) the Court 

stated at paragraph 22: 

“I agree with Mr. Barnard, for the Director, that the 

magistrates appear to have applied the wrong test. By using 

the words “we do not find”, they appear to be looking at the 

matter as they do at the end of a trial rather than on a 

submission for no case to answer. I have already indicated that 

the task for the magistrates was to see whether there was any 

evidence to prove an essential element of the alleged offence. 

That, of course, is a  different test from the one that they 

applied, which was more appropriate to a decision at the 

conclusion of a trial.” 

77. In the case of Director of Public Prosecutions v Selena Varlack [2008] UKPC 56 Lord 

Carswell delivered the judgment of the Board and on the issue of the approach to be taken 

by a judge in a jury trial on a submission of no case, said at paragraph 21: 

“[21] The basic rule in deciding on a submission of no case at 

the end of the evidence adduced by the prosecution is that the 

judge should not withdraw the case if a reasonable jury 

properly directed could on that evidence find the charge in 

question proved beyond reasonable doubt. The canonical 

statement of the law, as quoted above, is to be found in the 

judgment of Lord Lane CJ in R v Galbraith [1981] 2 All ER 

1060 at 1062.  That decision concerned the weight which could 

properly be attached to testimony relied upon by the Crown as 

implicating the defendant, but the  underlying principle, that 

the assessment of the strength of the evidence should be left to 

the jury rather than being undertaken by the judge, is equally 

applicable in cases such as the present, concerned with the 

drawing of inferences.” 
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78. Lord Carswell went on at paragraph. 22 to cite King CJ”s judgment in Questions of Law 

Reserved on Acquittal (No 2 of 1993) (1993) 61 SASR 1 at 5, an Australian decision 

where the Chief Justice outlined the following principle: 

“...I would re-state the principles, in summary form, as follows. 

If there is direct evidence which is capable of proving the 

charge there is a case to answer no matter how weak or 

tenuous the judge might consider such evidence to be. If the 

case depends upon circumstantial evidence, and that evidence, 

if accepted, is capable of producing in a reasonable mind a 

conclusion of guilt beyond reasonable doubt and this is capable 

of causing a reasonable mind to exclude any competing 

hypotheses as unreasonable, there is a case to answer. There is 

no case to answer only it the evidence is not capable in law oi 

supporting a conviction. In a circumstantial case that implies 

that even if all the evidence for the prosecution which are 

reasonably open were drawn, a reasonable mind could not 

reach a conclusion of guilt beyond a reasonable doubt, or to 

put it another way, could not exclude all hypotheses consistent 

with innocence, as not reasonably open on the evidence. ” 

79. What must be borne in mind when considering the jury trial cases is that there is a clear 

demarcation between the role of the judge and the role of the jury. Magistrates, on the other 

hand, enjoy a fused jurisdiction so that they are both the judges of the law and the triers of 

fact. They perform the roles of judge and jury. In that capacity therefore, it could not be 

argued seriously that a magistrate cannot determine a witness to be untruthful or not 

credible. 

80. In this case it is only a question of timing. According to the appellant the Chief Magistrate 

has “jumped the gun” and come to a decision precipitously. The respondent contends that 

the Chief Magistrate was entitled to arrive at her conclusion when she did. We suppose this 

is based on her function as the trier of the facts. 

81. We fail to see the utility or the justice in requiring an accused person to make a case in 

circumstances where the trier of facts has heard the evidence on which the prosecution 

relies to prove its case and has concluded the witnesses who testified in support of the 

prosecution’s case are not credible or reliable. The learned authors of Archbold 2005 point 

out at para 4.303 that: 

The right of the jury to acquit an accused at any time after the 

close of the case for the Crown, either upon the whole 

indictment or upon one or more counts, is well established at 
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common law. Judges may remind juries of their rights in this 

respect at or after the close of the case for the Crown, pointing 

out that they can only acquit at that stage and must wait till the 

whole case is over before they can convict. 

82. The magistrate has the same right as the jury to acquit the accused at the close of the 

prosecution’s case, if she cannot accept the evidence either because it is conflicting, or 

“discredited by cross-examination that no reasonable tribunal can safely convict on 

it”. She is in no less a position than a jury who having listened to the prosecution’s case, 

indicates to the judge at the close of the prosecution’s case that they wish to return a verdict 

of “Not guilty”. 

83. In R v Young [1964] 1 WLR 717 the appellant was charged with driving a motor vehicle 

while unfit to drive through drink. At the conclusion of the evidence, the trial judge invited 

the jury, if they so desired, to return a verdict of not guilty without proceeding any further. 

The foreman of the jury intimated that they were not agreed; and the case proceeded. The 

appellant was convicted but only after a dubious procedure adopted by the jury. On appeal, 

the court saw nothing wrong with the judge’s invitation to the jury. At page 719 Lord 

Parker said, inter alia: 

“In the opinion of this court, this verdict cannot stand. It is 

quite clear that although the jury had heard all the evidence, 

had heard speeches for the  prosecution and particularly for 

the defence, yet unless they were going to  find him not guilty, 

it was their duty, before returning a verdict of guilty, to  listen 

to what the judge had to say about the defence. ” 

84. Young is cited in Archbold Criminal Pleading, Evidence and Practice 2003 ed. At 

paragraph 4-444. The only qualification to the jury returning a verdict immediately after 

the prosecution has closed their case is that they cannot return a verdict of “Guilty”. 

85. Notwithstanding the matters to which the appellant has drawn our attention I hold the view 

that ultimately, the Chief Magistrate had to determine whether or not Mrs. Hanna’s 

evidence was credible, whether she was truthful and whether she could rely on Mrs. 

Hanna’s evidence to determine that the respondent had a case to answer. 

86. It is regrettable that the Chief Magistrate chose to make “findings” but we do not think that 

her use of the term detracts from the force of her assessment of Mrs. Hanna as a witness 

upon whose evidence she could not rely. 
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87. Looking at the case in the round, the Chief Magistrate may have made some missteps but at 

the end of the day she had the opportunity to see and hear Mrs. Hanna and to form an 

opinion as to her creditworthiness; and she did not find Mrs. Hanna credible. 

88. The question must be asked, why then must an accused be kept on tenterhooks longer than 

what is absolutely necessarily? Having formed the view that Mrs. Hanna was not credible 

and there being no other evidence inculpating the respondent in any offence, it would have 

been an affront to justice to require the respondent to make a case. 

89. This ground is dismissed. 

Ground 6 - Some material illegality or irregularity, other than hereinbefore mentioned, 

substantially affecting the merits of the case was committed in the course of the 

proceedings therein or in the decision. 

90. It cannot be said that the Chief Magistrate did not consider the direct evidence of Mrs. 

Hanna. That evidence would have been foremost in her mind when she went on to 

determine whether she could place any reliance on it. 

91. Mr. Gaskin took issue with comments the Chief Magistrate made after she had given her 

ruling acquitting the respondent and argued that they demonstrated clearly other matters 

she had taken into consideration in determining her finding and which clearly displayed 

bias on behalf of the respondent. He was referring specifically to that portion of the Chief 

Magistrate’s decision she describes as “an egregious observation”. We need not repeat her 

observation but we can appreciate the Chief Magistrate’s concern with how the prosecution 

of this matter progressed bearing in mind Mrs. Hanna’s testimony. We will make reference 

to some of the aspects of that evidence. 

92. Mrs. Hanna testified that before attending the police she had spoken to two Cabinet 

Ministers, the Minister of Health and the Minister of National Security about this matter 

but yet she indicated that when she attended Chief Superintendent Rolle’s office, she did 

not know why she was there. At page 47 of the 29 November 2017 transcript the following 

appears: 

“Q. In your mind, who do you think is using you, to your 

dislike? 

A. Well, far as I'm concerned, I can't say exactly. But I felt that 

I'm being used, because I'm not the one, who really pursue this 

matter. And I'm not the one, who went to the police. I felt like 

I'm being used. That's my feeling. And I can‘t change the way 

I feel or how I think about the situation, because I'm not the 

one who went to the police. 
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Q. And you're upset about it? 

A. Of course, I am. I - the police called me in. I didn't go to 

them. I were called in. And so, I felt as I'm at a disadvantage in 

this situation? 

Q. Do you remember, when they had called you in? 

A. No, sir. I don't recall, when they called me in. But when they 

did call me in, I refused to go, didn‘t go. For days I didn't go. I 

didn't go for days. I didn‘t wanted to go. 

Q. And then you came under pressure? 

A. Yes. 

Q. And because of that pressure, you're here today giving 

evidence? 

A Yes. 

Q Against your will? 

A. Yes, it is.” 

93. For reasons outlined in my treatment of the earlier grounds we find no merit in this ground. 

Conclusion 

94. In the premises, we would dismiss this appeal as it has not been shown that the Chief 

Magistrate has been so clearly wrong that we should interfere with her decision to 

discharge the respondent. 

95. At page 38 of the transcript for 29 November 2017, the following appears: 

“Q. And, Ms. Hanna, you spoke about a contract. If you were 

able to see - if you were able to see that contract again, would 

you be able to identify it? 

A. Once my signature on it, I can. 

Pg. 55 of 29/11/17 transcript: Q. If I show you a document with 

your signature, you think you could recognize it? 

A. Once my signature and I signed it, yes.” 

96. At pages 289-90 of the 15 May 2018 transcript Mrs. Hanna stated the following: 
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“A. I gave him the $5,000.00, sir. I gave him - I Barbara Hanna 

went to Mr. Smith office on Village road every time after my 

cheque clear, three days after and I present him with the 

envelope and only me and him be in that office and the door is 

closed and I count out the money. I have never given him the 

money no lower than five dollars or ten dollars. All the money 

that I  took to him in $5,000.00 is a hundred dollars or fifty 

dollars. There was no 20 dollars, I give him nor ten or five. All 

was hundred or fifty dollars note. I gave that to him. I would 

leave the bank and carry that to him.” 

97. One would have thought the prosecution would have led evidence from Mrs. Hanna, for 

example, as to when her cheques cleared, secured and adduced into evidence her bank’s 

record as to the breakdown of the currency she received, that is, 50 $100 notes or 40 $100 

notes and 10 $50 notes, etc., paid to her three days after each cheque is shown to have 

cleared as that would have buttressed her testimony and strengthened the prosecution’s 

case. 

98. Instead, the Chief Magistrate had only the bare allegation of a witness who made a number 

of apparently irreconcilable statements, for example: 

1) at one point declared that she was being used and later resiled 

from that statement; 

2) said she did not recognize her husband’s name; 

3) said she had never seen her son, Adrian’s signature before but 

later admitted that she recognized it; and 

4) portrayed herself as honest despite her testimony that suggested 

she was willing to hike up her bid on the CCB contract to pay 

the respondent so she could realise the profit she envisaged. 

99. The prosecution’s case was not helped by the production of the telephone logs which 

although later not relied upon had already had a malignant effect on the proceedings. 

Additionally, the timing of the award of a cleaning contract in what may be described as 

unusual circumstances has added to a profound malaise. 

100. The appellant attempted to parse the “findings” of the Judge and to argue that Mrs. Hanna 

had remained steadfast in her allegation that she had paid the respondent $5,000.00 each 

month for almost a year. While it is certainly true that her testimony in that regard was 

consistent, her responses during cross-examination in many instances must have caused a 

reasonable tribunal of fact to question her credibility as a witness of truth. We hold the 
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view that a person’s credibility must be looked at holistically, to wit, he or she must be 

consistent not only on direct allegations but also on tangential matters. 

101. We are satisfied that the Chief Magistrate did not err when she had regard to Mrs. Hanna’s 

reliability as a witness when determining whether the prosecution’s evidence disclosed a 

prima facie case bearing in mind that the only evidence incriminating the respondent 

emanated through Mrs. Hanna. In our view therefore, this appeal is unsustainable and 

accordingly, is dismissed. 
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