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Criminal appeal – Attempted murder – Possession of a firearm with intent to endanger life – 

Rogues’ gallery - Failure to call a witness listed on the indictment – Availability of a witness 

named on the indictment – Failure to call an alibi witness - Withdrawal of charges from the jury 

– Corroborating witness with criminal record – Res gestae – Hearsay – Exceptions to the rule 

against hearsay - Dying declaration - Corroborating witness suffering from mental disease – 

Application of the proviso – Sentence – Section 39 Evidence Act  

 

On the 31
st
 December, 2013 Adam Major was shot five times about the head and body; he was 

hospitalized and survived. While on the ground waiting for an ambulance he told his cousin that 

“Garvin Pratt” shot him. In the hospital he was shown a rogues’ gallery and identified the 

appellant from the photos as the person that shot him. Major testified at the trial and identified 

the appellant as his assailant, Major’s cousin also testified that Major told her the appellant shot 

him and the officer that visited the hospital and presented the rogues’ gallery to Major testified 

that Major identified the appellant to him. The appellant was convicted and sentenced to 30 

years’ imprisonment for the offence of attempted murder and ten years imprisonment for the 

offence of possession of a firearm with intent to endanger life. He appeals both his conviction 

and sentence.  
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Held: appeal dismissed; conviction and sentence affirmed. 

 

The appellant submitted that the judge was wrong to permit the out of court statements made by 

Major on the basis that they amounted to a dying declaration. Whilst it is improper to regard the 

statement as admissible as a dying declaration under section 39(2)(f) of the Evidence Act since 

Major was not dead, the judge in our view was entitled to admit it under the principle set out by 

the Privy Council in Ratten v R. That principle is that hearsay evidence may be admitted if the 

statement providing it is made in such conditions of involvement or pressure as to exclude the 

possibility of concoction or distortion to the advantage of the maker or the disadvantage of the 

accused. In this case the statement made by Major was spontaneous and made immediately after 

he was shot and was fearful that he was about to die. There was no real risk that he had time to 

make a false statement simply to incriminate the appellant or to concoct an erroneous story. In 

the circumstances, the trial judge was entitled to admit the evidence. 

 

Complaint was made by the appellant against the failure of the Crown to disclose that Major’s 

cousin had a criminal record and suffered from a mental disease. However, there is no evidence 

that the Crown was aware at the time of the trial that Major’s cousin had a mental disease. The 

medical report upon which the appellant relies is dated the 16
th

 March, 2016 well after the trial of 

this matter and there is no evidence that at the time of the trial she had a criminal record.   

 

The Crown closed its case without calling a witness named on the back of the indictment and the 

trial judge declined to call the witness as the court was of the view that it was not a case in which 

it should interfere. The appellant takes issue with this matter on appeal. The issue was ventilated 

before the trial judge and it was clear that the Crown opted not to call this witness as it formed 

the view that she was not a credible witness and it made the witness available, but he refused to 

call her. The trial judge’s exercise of discretion cannot be faulted as it was done after due 

consideration of the law and in our judgment a proper application of the law. 

 

The appellant complains that the charge of possession of a firearm with intent to endanger life 

was contained in the charge of attempted murder and therefore the judge erred by not 

withdrawing this charge from the jury. In the Court’s judgment this argument is They are distinct 

offences. A jury could acquit a person of attempted murder on the basis of a lack of intent to kill 

but convict a person of being in possession of a firearm with intent to endanger life on the 

ground that the accused only intended to inflict serious harm. There was no reason why the trial 

judge should have withdrawn that charge from the jury. 

 

The appellant submits that the trial judge erred by permitting the positive identification of the 

appellant by way of the rougues’ gallery and also that the judge erred by failing to warn the jury 

not to make any conclusions about the appellant’s character due to his photograph being in a 

rogues’ gallery. In the Court’s judgment the prosecution ought not to have led the evidence of 

the officer who showed Major the rogues’ gallery. However, that evidence, once admitted, meant 

that the judge ought to have given a clear warning to the jury that they should not attach any 

significance to the fact that the accused was identified from an album of photographs held by the 

police. The jury should have been warned that the fact that a person may appear in a rogues’ 

gallery did not mean that the accused was of bad character and the jury should not take that into 

account in evaluating any of the evidence or at all. Nevertheless, there may be circumstances 
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where a warning may be worse for an accused as the jury may not be aware of the nature of the 

photos in an album. However, given the fact that the officer explicitly stated that the album was 

compiled from persons who had been shot or had been in police custody the warning was 

essential. If that photo gallery identification was the only identification of the appellant we 

would be satisfied that the irregularity would have been sufficient to quash this conviction 

However, given that the other evidence of identification was so compelling, the Court is of the 

view that the appellant would still have been convicted of both offences. In these circumstances, 

the proviso was applied.  

 

 

Attorney General v Larry Raymond Jones et al SCCr App. Nos. 12, 18 and 19 of 2007 applied  

Davis v R [2002] BHS J No 11 applied 

Grant (Steven) v R [2006] 88 WIR 354 considered 

Prince Daniel McPhee v R SCCrimApp. No. 128 of 2012 mentioned 

R v Nye and Loan 66 Cr. App. R. 252 applied 

R v Mahmood [2013] EWCA Crim 742 considered 

R v Russell-Jones [1995] 1 Cr. App. R. 538 considered 

R v Turnbull 80 Cr. App. R. 104 considered 

Ratten v R [1972] AC 378 applied 

Rex v Dean [1942] O.R. 3-14 considered 

 

 

 

 

 

 

J U D G M E N T 

 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

 

1. This is an appeal against the appellant’s 5
th

 May, 2015 convictions for the offences of 

attempted murder and possession of a firearm with intent to endanger life. Following his 

convictions he was sentenced on the 10
th

 February, 2016 by Bethel, J. to thirty years’ 

imprisonment for attempted murder and ten years’ imprisonment for possession of a 

firearm with intent to endanger life, less the time spent on remand awaiting trial.   

 

2. The facts which gave rise to the offences are not complicated.  

 

3. On the 31
st
 December, 2013 sometime between 7 and 8pm Adam Major was shot five 

times whilst near his aunt’s home on Eighth Street, the Grove. He was shot about the 

body and was hospitalized for about 4 months. Major knew the appellant having attended 

both the same primary and high school. Whilst on the ground waiting for an ambulance 

he told his cousin Antonia Butler that “Garvin Pratt” was the person who shot him. 

During the trial Major testified that: 
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“My cousin dem came out ‘cause they heard the shots. They 

were right in the front room. Antonia came out. When she saw 

me on the ground, so she came over me. At that point in time I 

thought I was going to die cause I would have hear the blood 

draining out, I was getting weak. Like when I saw her I told 

her who shot me cause like I say I don’t know whether I would 

have died.” 

4. Whilst in hospital he was shown an album containing photos of various persons. The 

photos were of persons who have been arrested before by the police. He identified the 

photo of the appellant as the person who shot him. 

 

5. Major survived and at the trial gave direct evidence identifying the appellant as the 

person who shot him.    

 

6. His cousin Antonia Butler also gave evidence that whilst on the ground Major told her 

that the appellant shot him. 

 

7. After Major gave his evidence identifying the appellant as the person who shot him and 

Ms. Butler gave evidence that Major told her that the Appellant shot him, the prosecution 

adduced the evidence of the identification in the hospital. D/Cpl Ferguson who conducted 

the photo interview at the hospital gave evidence that Major identified the appellant from 

an album containing 12 photos of various persons. He was asked how the photos in the 

album were compiled. His response was: 

“Once a person has been shot or in police custody and we 

would get information from a victim who give us certain 

description (sic) we have a database that have persons who 

were arrested before that’s in the system and because of the 

similarity of the description given it generates the picture.” 

8. At the completion of the trial the jury gave a unanimous verdict of guilty on the two 

counts and, as noted, the appellant was sentenced to 30 years’ imprisonment. 

 

9. The appellant appeals that conviction and sentence on the following grounds (grounds 1 

and 2 were amended at the hearing of the appeal): 

“1. That the Trial Judge erred in law and fact by permitting 

into evidence the positive identification of the Appellant by 

way of the Rogue Gallery.  
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2. That the Learned Trial Judge erred in law by failing to warn 

the jury not to make any conclusions about the Appellant’s 

character due to his photograph being in a Rogue Gallery. 

3. That the Learned Trial Judge erred in law in permitting into 

evidence the out of court statements made by the virtual 

complainant on the bases (sic) that they amounted to a dying 

declaration 

4. That the Crown failed to properly disclose that one of its 

witnesses whose evidence served solely as corroboration, had a 

criminal record and suffered from a mental disease.  

5. That the Learned Trial Judge erred in law and fact by 

failing to exercise her discretion properly in allowing the 

Crown to close their case without calling a witness on the 

indictment, Ms. Alexionette Pratt, and alternatively by failing 

to call the witness itself and tendering her for cross-

examination by the Defence.  

6. That the Learned Judge erred in law by failing at the close 

of the Crown’s case to withdraw the second charge of 

Possession of a firearm with the intent to endanger life from 

the jury.  

7. That the Learned Trial Judge erred in law and fact by 

informing the jury that it was the Defence’s intention to call an 

alibi witness, and then failing to warn them how to treat the 

absence of such a witness. 

8. That as a whole the Record appears to be altered and or 

deficient as there are numerous notations of “Discussions held 

off the Record” that are unknown to the Appellant. 

9. That the sentence imposed was too excessive and 

unreasonable under the circumstances.” 

10. As indicated the appellant challenges the safety of the conviction on a number of 

grounds. The two primary grounds relate to the effect of the evidence of D/Cpl Ferguson 

in the presence of the jury that the appellant’s photo was contained in an album made up 

of persons who had been shot or had been in police custody. We consider the other 

grounds first and deal with those grounds at the end. 
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Ground 3 - That the Learned Trial Judge erred in law in permitting into evidence the out 

of court statements made by the virtual complainant on the bases (sic) that they amounted 

to a dying declaration 

11. This ground was not strenuously argued on appeal. However, as noted, the evidence 

revealed that Major had been shot about the body multiple times. Major’s testimony, as 

outlined at paragraph 3 herein, makes it clear that Major was, understandably, of the 

belief that he was going to die.  

 

12. Whilst it is improper to regard it as admissible as a dying declaration under section 

39(2)(f) of the Evidence Act since Major was not dead, the judge in our view was entitled 

to admit it under the principles set out by the Privy Council in Ratten v R [1972] AC 

378. In that case the appellant was convicted of the murder of his wife by shooting her 

with a shotgun. His defence was that the gun had discharged accidentally whilst he was 

cleaning it. To rebut that defence the prosecution called evidence from a telephone 

operator who stated that shortly before the time of the shooting she had received a call 

from the address where the deceased lived with her husband. The witness said that the 

call was from a female who, in a voice sobbing and becoming hysterical, said "Get me 

the police, please -" and gave the address 59, Mitchell Street, but before she could make 

the connection to the police station the caller hung up. The defendant objected to that 

evidence on the ground that it was hearsay and did not come within any of the recognised 

exceptions to the rule against admission of hearsay evidence. The objection was over-

ruled and the evidence admitted. In the appeal to the Privy Council challenging the 

decision to admit the evidence of the telephone call, Lord Wilberfore delivering the 

advice of the Privy Council, dismissing the appeal after reviewing the authorities said: 

 

“These authorities show that there is ample support for the 

principle that hearsay evidence may be admitted if the 

statement providing it is made in such conditions (always being 

those of approximate but not exact contemporaneity) of 

involvement or pressure as to exclude the possibility of 

concoction or distortion to the advantage of the maker or the 

disadvantage of the accused.” 

 

13. In the case of R v Nye and Loan 66 Cr. App. R. 252 the admissibility of a statement 

forming a part of the res gestae was considered. The facts which gave rise to the case are 

that as the complainant was driving he had to brake suddenly causing the appellants, who 

were driving in a car behind him, to run into the back of him. The complainant exited his 

vehicle to see what damage, if any, had been done. At that stage he was assaulted by the 

appellant Loan. When the police arrived on the scene the complainant told the officer that 

“That man [pointing at the appellant Loan] hit me in the face.” Loan denied the assault 

but was arrested. Nye was arrested after the officers smelt alcohol on his breath and a 
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breath test which had been administered yielded positive results. Nye was charged with 

driving while unfit through drink and with driving with a blood-alcohol proportion above 

the prescribed limit; Loan was charged with assault. At the trial the Crown relied on the 

identification of Loan made to the police officer and the statement was admitted into 

evidence as a part of the res gestae. Both men were convicted and Loan appealed on the 

ground that the identification evidence had been wrongly admitted.   

 

14. In Nye and Loan, the English Court of Appeal, in applying the opinion of Lord 

Wilberforce in Ratten, asked itself whether: firstly, was there spontaneity in the 

identification; secondly, was there an opportunity for concoction; thirdly, was there any 

real possibility of error and fourthly, whether evidence of identification was admissible at 

all. Having considered the aforementioned factors the Court determined that the 

identification evidence was admissible. 

 

15. This issue was again considered by the English Court of Appeal in R v Turnbull 80 Cr. 

App. R. 104. In that case a man who had been mortally wounded staggered into the bar of 

a public house. In answer to questions put to him in the bar and in the ambulance on the 

way to the hospital he was understood to say that “Ronnie Tommo” had done it. He died 

half an hour later in hospital. The appellant was subsequently charged with his murder. 

There was evidence that the appellant had been drinking with the victim shortly before 

the stabbing. At a trial within a trial as to the admissibility of the conversation which took 

place between witnesses and the victim shortly before his death, the prosecution’s case 

was that the utterance of the words “Ronnie Tommo” by the victim, who had a Scots 

accent and who had consumed a great quantity of alcohol, constituted an attempt at the 

name of the appellant who was also a Scotsman. The trial judge ruled that that evidence 

should be admitted as part of the res gestae, as something said at a time so closely linked 

with the event to which it referred that there was no possibility of concoction. The 

appellant was convicted and appealed on the ground, inter alia, that the judge should 

have excluded the evidence because of the possibility of distortion. The Court of Appeal 

rejected the appeal saying that there was no risk of concoction or distortion in the sense 

that the victim might have had time to make a false statement to exculpate himself or 

incriminate someone else, or have adapted the matter in some way favourable to himself 

and antagonistic to another. The evidence of what the victim said in the bar and the 

ambulance was properly admitted by the trial judge as an exception to the hearsay rule. 

 

16. In this case the statement made by Major was spontaneous and made immediately after 

he was shot and was fearful that he was about to die. There was no real risk that he had 

time to make a false statement simply to incriminate the appellant or to concoct an 

erroneous story. In the circumstances, the trial judge was entitled to admit the evidence 

and this ground of appeal is rejected.  
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Ground 4 - That the Crown failed to properly disclose that one of its witnesses whose 

evidence served solely as corroboration, had a criminal record and suffered from a mental 

disease 

 

17. The short answer to this ground is that there is no evidence that the Crown was aware at 

the time of the trial that Ms. Butler had a mental disease The medical report upon which 

the appellant relies is dated the 16
th

 March, 2016 well after the trial of this matter. The 

report indicates that Ms. Butler had been admitted to hospital on “multiple” occasions but 

there is no basis for believing that the Crown was aware or could have been aware of that 

fact at the time of the trial. There is no evidence that at the time of the trial she had a 

criminal record. This ground must fail. 

 

Ground 5 - That the Learned Trial Judge erred in law and fact by failing to exercise her 

discretion properly in allowing the Crown to close their case without calling a witness on 

the indictment, Ms. Alexionette Pratt, and alternatively by failing to call the witness itself 

and tendering her for cross-examination by the Defence. 

 

18. The facts are that the Crown did not call Ms. Alexionetter Pratt as a witness because it 

formed the view that she was not a credible witness having given the police a false name 

when she was first seen by them. It is not the law that the Crown must call all witnesses 

listed on an indictment in circumstances where the Crown is not satisfied that the witness 

is credible or will be truthful in her evidence.  

 

19. In R v Russell-Jones [1995] 1 Cr. App. R. 538 the English Court of Appeal set out the 

principles to be applied where the prosecution elects not to call a person as a witness. 

They have been helpfully set out in Archbold 2015 at paragraph 4-347 as follows:  

“i.     Generally speaking the prosecution must have at court all 

the witnesses whose statements have been served as witnesses 

on whom the prosecution intend to rely, if the defence want 

those witnesses to attend. In deciding which statements to 

serve, the prosecution have an unfettered discretion, but must 

normally disclose material statements not served. 

ii.     The prosecution enjoy a discretion whether to call, or 

tender, any witness they require to attend, but the discretion is 

not unfettered. 

iii.     The first principle which limits this discretion is that it 

must be exercised in the interests of justice, so as to promote a 

fair trial. The dictum of Lord Thankerton in Adel Muhammed 

El Dabbah v. Att.-Gen. for Palestine [1944] A.C. 156, PC (court 
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will only interfere if the prosecutor has been influenced by 

some oblique motive), does not mean that the court will only 

interfere if the prosecutor has acted out of malice; it means 

that the prosecutor must direct his mind to his overall duty of 

fairness, as a minister of justice. Were he not to do so, he would 

have been moved by a consideration not relevant to his proper 

task--in that sense, an oblique motive. 

iv.     The prosecution ought normally to call or offer to call all 

the witnesses who give direct evidence of the primary facts of 

the case, unless for good reason, in any instance, they regard 

the witness' evidence as unworthy of belief. In most cases, the 

jury should have available all of that evidence as to what 

actually happened, which the prosecution, when serving 

statements, considered to be material, even if there are incon-

sistencies between one witness and another. The defence 

cannot always be expected to call for themselves witnesses of 

the primary facts whom the prosecution have discarded. For 

example, the evidence they may give, albeit at variance with 

other evidence called by the Crown, may well be detrimental to 

the defence case. If what a witness of the primary facts has to 

say is properly regarded by the prosecution as being incapable 

of belief, or as some of the authorities say "incredible", then 

his evidence cannot help the jury assess the overall picture of 

the crucial events; hence, it is not unfair that he should not be 

called. 

It is for the prosecution to decide which witnesses give direct 

evidence of the primary facts of the case. A prosecutor may 

reasonably take the view that what a witness has to say is at 

best marginal. 

vi.     The prosecutor is also the primary judge of whether or 

not a witness to the material events is incredible, or unworthy 

of belief. It goes without saying that he could not properly 

condemn a witness as incredible merely because, for example, 

he gives an account at variance with that of a larger number of 

witnesses, and one that is less favourable to the prosecution 

case than that of the others. 

vii.     A prosecutor properly exercising his discretion will not 

therefore be obliged to proffer a witness merely in order to 



10 
 

give the defence material with which to attack the credit of 

other witnesses on whom the prosecution rely. To hold 

otherwise would, in truth, be to assert that the prosecution are 

obliged to call a wit-ness for no purpose other than to assist the 

defence in their endeavour to destroy the Crown's own case. 

No sensible rule of justice could require such a stance to be 

taken.” 

The court added that these principles should not be regarded as a lexicon or rule book to 

cover all cases. There may be special situations that have not been adverted to, and in 

every case, it is important to emphasise, the judgment to be made is primarily that of the 

prosecutor, and, in general, the court will only interfere with it if he has gone wrong in 

principle. 

20. In Grant (Steven) v R [2006] 88 WIR 354, the Privy Council endorsed the principles set 

out in R v Russell-Jones. The Board said: 

 

[25] The extent of the duty on a prosecutor to call witnesses 

named on the back of an indictment was fully reviewed in R v 

Russell-Jones [1995] 3 All ER 239. The principles there 

summarised were not criticised in argument, and provide 

authoritative guidance. That summary need not be repeated. 

Plainly the prosecutor has a discretion. It is a discretion to be 

exercised by the prosecutor acting as a minister of justice, in 

the interests of fairness. Thus the prosecutor need not call 

witnesses who are incapable of belief, or whose evidence is 

pure repetition (R v Haringey Justices, ex parte Director of 

Public Prosecutions [1995] QB 351 at 356), or whose evidence 

is not material (R v Harris [1927] 2 KB 587 at 590, and Ziems v 

The Prothonotary of the Supreme Court of New South Wales 

(1957) 97 CLR 279 at 307 and 308). The general rule, however, 

was that stated in R v Russell-Jones (at p 245): 

'The next principle is that the prosecution ought 

normally to call or offer to call all the witnesses who 

give direct evidence of the primary facts of the case, 

unless for good reason, in any instance, the prosecutor 

regards the witness' evidence as unworthy of belief. In 

most cases the jury should have available all of that 

evidence as to what actually happened, which the 

prosecution, when serving statements, considered to be 

material, even if there are inconsistencies between one 
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witness and another. The defence cannot always be 

expected to call for themselves witnesses of the primary 

facts whom the prosecution has discarded. For example, 

the evidence they may give, albeit at variance with other 

evidence called by the Crown, may well be detrimental 

to the defence case. If what a witness of the primary 

facts has to say is properly regarded by the prosecution 

as being incapable of belief, or as some of the 

authorities say "incredible", then his evidence cannot 

help the jury assess the overall picture of the crucial 

events; hence, it is not unfair that he should not be 

called.' 

21. In R v Mahmood [2013] EWCA Crim 742 the English Court of Appeal said: 

“It is clear from those principles that the prosecution are 

obliged to call only witnesses whose statements have been 

served as part of their case.  Of those, they are obliged only to 

call those who give evidence as to the primary facts, and they 

are obliged only to call those whom they regard as witnesses of 

truth” [Emphasis added] 

22. The reason why the prosecution was not calling the person as a witness was fully 

canvassed at the trial. At the end of the argument the trial judge gave a ruling in the 

following terms: 

“No, I won’t be calling the witness because I don’t think this is 

a case where the court should interfere.   However, I am very 

sorry that the Crown only today informed you.  You made a 

determination on Monday, trial started on Tuesday, and the 

Crown could have spoken to the Court in the absence of the 

jury and put defence counsel on notice. Of course, the defence 

counsel was not present on Wednesday, yesterday; she’s here 

today and the Court has only learned that you intended to 

close within (sic) calling this witness.  Now since 1965 when 

Lord Parker gave that ruling in Oliva there has (sic) been a 

number of cases subsequent to this affidavit.  Russell-Jones 

was decided in 1995, and the Court notes that in Russell –Jones 

it was stated that it was for the prosecution to decide which 

witnesses give direct evidence of the primary facts, and they 

are to determine as well which witness is incredible or 

unworthy of belief.  I note counsel’s belief that a witness who 
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comes into the box and says this is not her name, she gave 

another name, she signed another name may cause a serious 

credibility with her case, especially where the evidence that this 

witness will seek to give if she goes on with what she says under 

the name Antoinette Pratt is their case.  As indicated earlier I 

am even surprised that you actually want this witness 

tendered, Mrs. Farquharson, for cross-examination because so 

far nothing in her statement that I can see, unless she is going 

to add something else, contradicts the Crown’s case.  Also in 

relation to your case, there’s nothing any different.  She offers 

nothing based on her statement in relation to identification of 

the defendant.  This is not a case where the witness is dishonest 

as to the contents, this is where she may be seen as being 

dishonest because she actually signs a false name and gives 

another name, according to the Crown.  The Crown has done 

its duty; that person is available at trial, and I will ask the 

Crown at this stage to have this witness made available should 

Mrs. Farquharson require to call her as a witness.  In the 

circumstances, the Crown seeks to close its case, one: That 

bearing in mind that was stated by the Crown that this witness 

might do serious damage to their vase because of the untruths 

the person told of her name and actually signed another 

name…” 

23. The Crown did make the witness available to the appellant but he also refused to call her 

as a witness.  

 

24. We can find no fault in the trial judge’s exercise of her discretion. It was done after due 

consideration of the law and in our judgment a proper application of the law. The 

prosecution had a reasonable basis for asserting that she was not a credible witness of 

truth. 

 

25. This ground in our view is not sustainable. 

 

Ground 6 - That the Learned Judge erred in law by failing at the close of the Crown’s case 

to withdraw the second charge of Possession of a firearm with the intent to endanger life 

from the jury 

 

26. The gravamen of the appellant’s submission on this ground is that the charge of 

possession of a firearm with intent to endanger life was contained in the charge of 

attempted murder. 
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27. In our judgment this is simply unsustainable. They are distinct offences. A jury could 

acquit a person of attempted murder on the basis of a lack of intent to kill but convict a 

person of being in possession of a firearm with intent to endanger life on the ground that 

the accused only intended to inflict serious harm. There was no reason why the trial judge 

should have withdrawn that charge from the jury. 

 

Ground 7 - That the Learned Trial Judge erred in law and fact by informing the jury that 

it was the Defence’s intention to call an alibi witness, and then failing to warn them how to 

treat the absence of such a witness 

 

28. The basis for the complaint is what the trial judge said on the morning of the 4
th

 May, 

2015: 

“Good morning. The Court notes the defendant is present.  

Mr. Foreman members of the jury, you are all under oath.  

The Court also notes that Ms. Frazier is present for the Crown.  

The matter was adjourned on Friday to today’s date, in order 

for the defense to have its final witness here, an alibi witness 

who is out of the island of New Providence and on another 

island.  The Court notes that it is a quarter after eleven.  I had 

waited for about ten minutes before coming into court for Ms. 

Farquharson to be here.” [Emphasis added] 

29. The appellant says that the judge was wrong to have advised the jury that the appellant 

intended to call an alibi witness and failed to properly warn the jury how to deal with the 

absence of such a witness. The appellant argues that no warning was given at all advising 

the jury not to make any negative conclusions and that left unsaid, the jury most probably 

drew negative conclusions. 

 

30. In our judgment whilst it was unfortunate that the judge advised the jury that the witness 

they were waiting for the appellant to call was an alibi witness, the complaint has no 

substantial merit.  The transcript shows that the Friday before the jury was aware that the 

appellant intended to call a witness but could not do so at that time because the witness 

was not on the island and the case had to be adjourned to enable the witness to get to 

New Providence. As far as the jury was concerned the reason why the witness was not 

called earlier was because he was not on the island.  In our judgment there was no 

injustice to the appellant by the trial judge referring to witness at the hearing on the 

following Monday as an “alibi witness”. The fact that the witness was not called could 

lead to no adverse inferences to the appellant. The natural inference would be that the 

witness was not called was not because he did not exist but because the witness was still 
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not on the island of New Providence. Indeed, the Appellant would have benefitted from 

this statement because the jury could have believed that the appellant did in fact have an 

alibi but who was unable to testify simply because he was not on the island. 

 

31. In our view this ground has no merit. 

That the learned trial judge erred in law by failing to adequately and properly instruct the 

jury how to treat the Accused evidence 

32. Although this ground was not contained in the Notice of Appeal it was included in her 

written submissions. This is improper as an application should have been made to amend 

the grounds of appeal to include it. Nonetheless, we shall consider it.  

 

33. This complaint is based upon the following direction that the trial judge gave to the jury: 

“The evidence given by the accused may result in one or two 

things: It may convince you of his innocence.  If he does that, 

he should be acquitted.  It may raise also a reasonable doubt in 

your mind.  If he does that, he should also be acquitted.  Or 

thirdly, it may strengthen the case for the prosecution.  It is for 

you to say which of these effects it has.  If in the result, Mr. 

Foreman and members of the jury, you are left with any doubt 

where the truth lies the verdict should be not guilty.” 

34. The appellant’s submission was that: 

“…the learned trial judge wrongly advised the jury that the 

Accused’s evidence can strengthen the Prosecutions case. This 

error was compounded by [the trial judges] failure to advise 

the jury that even if they believed the Defendant was not telling 

the truth; that did not mean that they should automatically 

convict. But instead must consider the Crown’s case and 

convict purely on it’s strength. This statement without 

clarification undoubtedly led the jury to draw the wrong 

conclusions” 

35. In our judgment that direction recited above cannot be considered in isolation. It was 

immediately prefaced by a direction in the following terms: 

“You also heard me tell the accused when he came to lead his 

case that he could have give evidence from the box or you 

could say nothing (sic).  He is not obliged to say anything.  His 

counsel didn’t even have to cross-examine the witnesses.  It’s 
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the Crown that has to prove their case.  He is entitled to sit 

right there and let the prosecution prove their case against him 

and however he choose to testify in his defence (sic). So as he 

chose to testify you have to consider his evidence just as you 

consider every other witness.  It must be tested in the same way 

as the evidence given by the Crown; the Crown’s witnesses.  He 

is not to be discredited merely because he is an accused 

person.” 

36. There was also the earlier direction in the following terms: 

“The accused man, Garvin Pratt, is presumed to be innocent of 

either of the two offences that the Crown has levied against 

him. He does not have to prove his innocence. That 

presumption could only be rebutted or removed by evidence 

lead by the prosecution which has to satisfy you beyond 

reasonable doubt of the fact as to every element of the offences 

for which he is charged. In other words, the Crown has 

brought him here to be tried and they must prove his guilt.  

The burden of proof is on the Crown to establish the offences 

of attempted murder and possession of a firearm with the 

intent to endanger life as alleged in the information, and that 

they were committed, and that the person committing those 

offences was the defendant in this case.” 

37. In our judgment the challenge to the direction given by the trial judge is without merit. 

The jury could have been under no illusions that the obligation was on the Crown to 

prove the appellant’s guilt and that there was no obligation on the part of the appellant to 

prove that he did not commit the offences. 

 

38. The direction by the judge cannot seriously be faulted.  

Ground 8 - That as a whole the Record appears to be altered and or deficient as there are 

numerous notations of “Discussions held off the Record” that are unknown to the 

Appellant 

39. This court is unable to determine what was said off the record and whether anything said 

was prejudicial to the appellant. However, counsel for the appellant conceded that but for 

the morning on Monday 4
th

 May, 2015 she was present at all times and thus would have 

been aware of what was said and whether anything was said that was prejudicial to her 

client. If such occurred she would have been obliged to make a note of the same so as to 

have the mater properly ventilated on appeal. In our view this complaint is hollow and 
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there is no basis for finding that the appellant was prejudiced by any matter not contained 

in the transcripts of the proceedings. 

 

40. The appellant also complains that the trial judge “made unnecessary and damaging 

statements in the presence of the jury”. The Notice of appeal does not particularize what 

those statements complained of were but from the submissions it appears that they relate 

to things said on the morning of 4
th

 May, 2015 when the Appellant’s counsel was not 

present.  We have seen the transcript and are satisfied that there is no merit in that 

complaint and those comments did not affect the fairness of the trial. 

 

Grounds 1 & 2 - That the Trial Judge erred in law and fact by permitting into evidence the 

positive identification of the Appellant by way of the Rogue Gallery & that the Learned 

Trial Judge erred in law by failing to warn the jury not to make any conclusions about the 

Appellant’s character due to his photograph being in a Rogue Gallery 

 

41. We now proceed to deal with the two more substantive grounds identified earlier: 

 

1. That the trial judge erred in law and fact by permitting into 

evidence the positive identification of the appellant by way of the 

Rogue Gallery. 

2. That the learned trial judge erred in law by failing to warn 

the jury not to make any conclusions due to his photograph being 

in a Rogue Gallery. 

 They will be dealt with together. 

42. At the trial the following evidence was given by Officer Ferguson: 

“THE WITNESS: I went to Princess Margaret Hospital, 

Male Surgical II where I took a 12-man roll gallery (sic) to 

show the victim that was shot at the time. 

BY MRS. FRAZIER: 

Q. And what was the result of showing the victim the 12-

man gallery? 

A. Showing the man the victim 12-man gallery –  

THE COURT:  Who did you show? 

BY MS. FRAZIER: 
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Q. Right.  Who did you show it to? 

A. The victim.  His name is Marvin Pratt. 

[that name was clearly in error as the victims name was Adam 

Major] 

MRS FARQUHARSON-SEYMOUR:  Pardon?  I didn’t her, 

my Lady. 

THE COURT:  The victim’s name is Marvin Pratt. 

BY MS. FRAZIER: 

Q. And when you showed the victim the gallery what, if 

anything, happened? 

A. Yes, he looked at it.  He was unable to speak because he 

had the mask over his face, but he pointed out to me and I 

circled number six which he had pointed out. 

Q. Now, Officer Ferguson, could you explain how did 

compile the 12-man gallery? 

A. Once a person has been shot or in police custody and we 

would get information from a victim who give us certain 

description we have a database that have persons who were 

arrested before that’s in the system and because of the 

similarity of the description given it generates the picture. 

[Emphasis added] 

Q. And the person who the victim would have picked out 

at number six, do you know which individual that was? 

A. Marvin Pratt, 

Q. What’s the name? 

A. Melvin Pratt. 

Q. Marvin Pratt? 

A. Pratt. 

Q.  Officer Ferguson, did that conclude your involvement in 

this matter? 
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A. That conclude (sic) my involvement. After reaching 

back to the office I handed the file over to the investigator he 

was corporal at the time, 321 Smith. 

Q. And could you explain why you would have done a 12-

man roll gallery (sic) as opposed to an identification parade? 

A. The reason for that is because the victim at the time was 

paralyzed and he was unable to move, so I had to go to the 

hospital.” 

43. In the case of Rex v Dean [1942] O.R. 3-14 Masten, JA in the Ontario Court of Appeal 

stated: 

“It is a throughly settled principle of criminal law that the 

Crown cannot, in making its case against the prisoner, give 

evidence of his bad character, or of previous convictions.” 

 

44. In the same case Robertson, CJO said: 

“It is not arguable that, when the question is whether the 

prisoner is the person who committed the crime charged, 

evidence that he is a former convict and that the police have his 

photograph in their gallery is not prejudicial to the prisoner. 

Not only does it affect his credibility as a witness, but even if he 

does not become a witness the knowledge will, in every 

probability, be weighed in the scales against him. It weakens 

the presumption of innocence to the benefit of which he is 

entitled.” 

45. In our judgment the revelation by D/Cpl Ferguson in his evidence that the photo album 

contained the photos of persons who had been shot or had been in police custody was 

prejudicial to the appellant. It would convey to the jury either that he had been shot or 

had been in police custody and was therefore a person likely to be of bad character.  

Given that Major had already given direct evidence of identification the admission of the 

evidence of D/Cpl Ferguson added nothing to the identification of the appellant. 

 

46. In dealing with this matter we have considered the decision of this Court in Davis v R 

[2002] BHS J No 11. In that case evidence was led at the trial that the police gave the 

virtual complainant a log with some photos from which he had picked the appellants.  

Sawyer, P writing the decision of the court said:   

“28. In this case, unlike the case of Maynard and others 

mentioned above, the prosecution, in examination in chief, 
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elicited the evidence that the complainant was shown a "log" 

with photographs. At page 24 of the record counsel for the 

prosecution asked, after the complainant said that he was 

taken back to CID from ISD - 

 "Q. And what happened while you were there at CID? 

 A.  He gave me a log with some pictures to look 

 through and ask me if I can identify any of the faces of 

 the guy that rob me of my vehicle." 

29. We considered that questioning by prosecution counsel, 

improper since there is no indication that the defence intended 

to take any improper advantage of the information about the 

showing of the photographs by the police to the complainant. 

However, bearing in mind the other evidence in the case - the 

singular coincidence that the man identified by the 

complainant as the robber was found in his stolen car by the 

police only a few hours after the robbery - we do not think that 

the questioning by prosecuting counsel was sufficient to justify 

quashing the conviction in this case. [Emphasis added] 

30. We also considered whether the mention of the 

photographic log may have suggested to the jury that the 

appellant had a criminal record. In that regard, the decisions 

in Seiga's case referred to earlier as well as R v Lawrenson 

[1961] Crim L R 398, are helpful. 

31. At p. 224 - 225 of Seiga's case, Ashworth J, who delivered 

the judgment of the court said:- 

‘A further point taken on behalf of the appellant was 

that the learned Chairman should have warned the jury 

that Mrs Kavanagh's evidence should be considered 

with all the more care having regard to the fact that she 

had seen a photograph of the appellant. It was further 

said that any reference to the photographs in the 

possession of the police would convey to the jury the 

impression that the appellant had a criminal record. 

The necessity for such warning was disclaimed by 

Humphreys J giving the judgment of this court in 

Hinds, 24 Cr App R 6; [1932] 2 QB 644, and the matter 

has been very recently considered by this court in 
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Lawrenson [1961] Crim L R 398 March 6, 1961. Both 

points were raised by counsel appearing for the 

appellant in the last-mentioned case, and in the course 

of giving judgment the Lord Chief Justice said: "In the 

judgment of the court, it must be left to the discretion of 

the judge in every case whether to give such a direction 

or not.’ (Italics mine). 

32. In this case, it may well be, that if the learned judge had 

given a direction about the implication of the appellant's 

picture being in a police log, that would have made it much 

worse from the appellant's point of view in that the jury may 

well not have realised that the pictures resulted from a record 

which the appellant had. That was the view taken by the Lord 

Chief Justice in Lawrenson's case mentioned earlier. He said: 

‘There may be many cases, and it looks as if this may 

well be one, in which to warn the jury would be to make 

matters much worse from the prisoner's point of view, 

in that this jury may well not have realised that the 

photographs if they came from the police were 

photographs resulting from a record which this accused 

man had.’” 

47. In our judgment the prosecution ought not to have led the evidence from D/Cpl Ferguson 

and once admitted the Judge ought to have given a clear warning to the jury that they 

ought not to attach any significance to the fact that the accused was identified from an 

album of photographs held by the police. The jury should have been warned that the fact 

that a person may have been shot or have been in police custody as testified by D/Cpl 

Ferguson did not mean that the accused was of bad character and the jury should not take 

that into account in evaluating any of the evidence or at all. We recognize the caution 

given by the Court in Davis v R and in R v Lawrenson that there may be circumstances 

where a warning may be worse for an accused as the jury may not be aware of the nature 

of the photos in an album. However, given the fact that C/Cpl Ferguson explicitly stated 

that the album was compiled from persons who had been shot or had been in police 

custody the warning was essential.  

 

48. If that photo gallery identification was the only identification of the appellant we would 

be satisfied that the irregularity would have been sufficient to quash this conviction. 

 

49. However, we are of the view that the other evidence of identification was so compelling 

that even if the evidence of D/Cpl Ferguson had not been admitted and/or the warning 



21 
 

given the appellant would have been convicted of both offences. Although the admission 

of the evidence relative to the gallery was prejudicial, like in the case of Davis v R, it was 

not so prejudicial in this case as to render the conviction unsafe. We harbor no lurking 

doubt as to the safety of the jury’s verdict. 

 

50. In the result, like in Davis v R we apply the proviso and affirm the conviction 

notwithstanding the irregularity. 

 

Ground 9 - That the sentence imposed was too excessive and unreasonable under the 

circumstances 

51. The appellant also appeals the sentence of thirty years imprisonment.  He says that it was 

too excessive and unreasonable under the circumstances. The appellant was convicted of 

attempted murder and not murder only because Major did not succumb to the vicious 

attack. The appellant’s reference to the 12 year sentence in Prince Daniel McPhee v R 

SCCrimApp. No. 128 of 2012 for manslaughter is of no assistance.  

 

52. In the case of the Attorney General v Larry Raymond Jones et al SCCr App. Nos. 12, 

18 and 19 of 2007 this Court expressed its views on the range of sentencing for persons 

convicted of murder where the death penalty is deemed inappropriate. The Court at 

paragraph 17 stated: 

"In our judgment, where, for one reason or another, a 

sentencing judge is called upon to sentence a person convicted 

of a depraved/heinous crime of murder and the death penalty 

is considered inappropriate or not open to the sentencing judge 

and where none of the partial excuses or other relevant factors 

are considered weighty enough to call for any great degree of 

mercy, then the range of sentences of imprisonment should be 

from thirty years to 60 years, bearing in mind whether the 

convicted person is considered to be a danger to the public or 

not, the likelihood of the convict being reformed as well as his 

mental condition. Such a range of sentences would maintain 

the proportionality of the sentences for murder when 

compared with sentences for manslaughter"  

53. We see no reason to depart from this view as expressed by this Court, and which has been 

followed by the courts since that judgment. 
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54. The thirty year sentence for attempted murder is not unduly harsh, notwithstanding the 

youth of the appellant. There were in our judgment no mitigating factors in favour of the 

appellant other than his youth. 

 

55. In all the circumstances, this appeal is dismissed and the conviction and sentence 

affirmed. 

 

 

     ________________________________________________ 

     The Honourable Sir Michael Barnett, JA (Actg.) 
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     The Honourable Mr. Justice Evans, JA (Actg.) 


