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Civil Appeal – Judicial Review – Costs Order – Taxation Out of Time – Extension – Leave to 

Appeal Order – Stay – Order 45 – Rules of the Supreme Court 

 

The Intended Appellant sought leave to appeal a 2016 ruling that extended the time period within 

which he was required to pay the Intended Respondent’s costs. 

 

Held:- application for leave denied, application for stay denied, costs of the applications to the 

Intended Respondent on a party and party basis, such costs to be taxed if not agreed 

 

per Isaacs, JA 

 

The applicant seeks leave to challenge Ruling No. 11 which only goes to, inter alia, extending 

the time for the applicant to pay costs. Thus, all other issues or matters raised in the grounds of 
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appeal not arising out of that Ruling may be discounted and ignored for the purposes of this 

application inasmuch as they are not relevant to the decision we have to make. Unfortunately, the 

applicant did not appeal Ruling No. 11 within the appropriate time. Further he participated, 

without objection, in the taxation of the costs. By doing so, he may be said to have accepted his 

liability to pay the respondent’s costs. It was not now competent for him to raise in his grounds 

of appeal, issues which he did not argue before the learned Judge and to seek to canvass matters 

which, in any event, are not of any consequence to the ruling appealed against. 

 

The test on a leave application is whether the proposed appeal has realistic prospects of success 

or whether it raises an issue that should in the public interest be examined by the court or 

whether the law requires clarifying. We were satisfied that there was no prospect of success 

disclosed in any of the grounds raised by the applicant. This was not an instance of a weak case 

being advanced by an appellant, this case is stillborn. It was for these reasons that we dismissed 

the applicant’s application for leave to appeal out of time. Ineluctably, the application for a stay 

was denied inasmuch as the dismissal of the leave application removed the basis for a stay. 

 

AWH Fund Limited (In Compulsory Liquidation) v ZCM Asset Holding Company (Bermuda) 

Limited 2014 2 BHSJ No. 53 followed 

Smith v Cosworth Casting Process Ltd. [1997] 4 All ER 840 mentioned 

 

______________________________________________________________________________ 

 

 

R E A S O N S 

 

______________________________________________________________________________ 

 

Reasons delivered by The Honourable Mr. Justice Isaacs, JA 

1. On 2 March 2017 we heard the applicant’s application for leave to appeal from an order 

made on 9 November 2016 by Madam Justice Rhonda Bain (the learned Judge); and 

also for an order that execution on the said order be stayed pending the hearing of the 

appeal. We dismissed the application with the promise to render our reasons for doing 

so at a later date. We do so now. 

Background 

2. The present application arises from proceedings commenced in the Supreme Court by 

the respondent for judicial review (the j r proceedings) of certain decisions made by 

Ministers of Government and public officials; and works undertaken pursuant to such 

decisions. In particular, certain alleged unauthorised activities by one Peter Nygard that 

were taking place in and around Clifton Bay and against the applicant for certain 

alleged unauthorised activities in and around Jaws Beach. 
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3. The proceedings have been afoot for some four years and have yet to be heard on the 

merits due to the plethora of interlocutory applications that have arguably been 

productive of nothing other than to delay the case’s disposition. 

 

4. On 14 January 2014, the applicant filed a summons asking that the j r proceedings be 

discharged and set aside insofar as they related to him on the basis of the respondent’s 

lack of standing to bring those proceedings and on the basis that he was not a party 

whose actions or inactions are amenable to judicial review. The summons included an 

application that the learned Judge recuse herself from hearing the matter on the basis of 

apparent bias. 

 

5. The applicant subsequently filed a second recusal summons against the learned Judge 

on 27 January, 2014. This second application leveled serious allegations against the 

learned Judge which she subsequently determined to be contemptuous.  

 

6. On 25 September 2014, the applicant filed a Notice of his intention to withdraw the 

recusal application. The hearing of the applicant’s application to withdraw the recusal 

application took place on 8 October 2014; and leave was granted by the Court for the 

withdrawal to occur. 

 

7. On 16 December 2014, the learned Judge handed down Ruling (No.2) on Costs (the 

‘Costs Order’). The Costs Order stated at para 44 that: 

“The Court holds that costs be paid to the Applicants by the 

Sixth Respondent on a full indemnity basis to be paid before 1 

February 2015.” 

The applicant did not appeal the Costs Order; nor did he pay the respondent’s costs by 1 

February 2015. This may be explained by the fact that the respondent had not yet taxed 

their costs; which fact necessitated the respondent’s subsequent application for an 

extension of the deadline to do so which culminated in Ruling No. 11 by the learned 

Judge referred to below. 

8. The Taxation of the costs occurred on 20 April 2016; and a Certificate of Taxation was 

issued on 20 April 2016. The Certificate was served on the applicant’s counsel on the 

same date and upon the applicant on 2 June 2016. Counsel for the respondent wrote to 

Counsel for the applicant on 13 May 2016 and 31 May 2016 in order to confirm when 

the payment of costs would be forthcoming. Not having received a satisfactory 

response, the respondent filed a Summons on 12 July 2016 for an order that: 

“...notwithstanding Ruling No.2 on Costs dated 16 December, 

2014 the time for Mr. Keod Smith to pay the Applicant’s costs 
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therein be extended for 6 weeks from the date of service of the 

order to be made on this application or such other time as the 

Court may deem fit.” 

9. By an order dated 9 November 2016, in Ruling No. 11, the learned Judge ordered, inter 

alia, that: 

“2. The date by which Mr. Keod Smith shall pay the Coalition’s 

costs pursuant to Ruling No. 2 is hereby extended to 12th 

December AD., 2016, 

3. Mr. Keod Smith shall pay the costs of and occasioned by the 

Coalition’s Extension Application such costs to be taxed if not 

agreed” 

10. Following the delivery of Ruling No. 11, on 16 December 2016, the applicant filed a 

Notice of Motion for leave to appeal in the court below. In a ruling dated and delivered 

on 12 January 2017, the learned Judge dismissed the Notice of Motion for leave to 

appeal against Ruling No. 11; refused to grant a stay; and ordered costs against the 

applicant. 

 

11. In the course of dismissing the applicant’s application for leave to appeal against 

Ruling No. 11, the learned Judge addressed each of the applicant’s proposed grounds of 

appeal and, in the course of doing so, at paragraph 25 of Ruling No. 14 said, inter alia: 

“(25) The court has to determine whether the appeal has a 

reasonable prospect of success. The issues raised in the 

proposed Notice of Appeal were not raised by counsel for the 

Sixth Respondent in the application for costs or the application 

to extend the time to pay the costs.  Counsel for the Sixth 

Respondent made no submission that the appeal involved a 

point of public importance or involved a point of law which 

requires clarification by the Court of Appeal.” 

12. The learned Judge then went on to say at paragraph 26 that the applicant’s appeal did 

not have any prospect of success, the proposed grounds of appeal did not raise any 

issue that this Court would  consider to be in the public interest and that the proposed 

grounds of appeal did not raise any issue where the law required clarifying. 

 

13. It should be noted that Ruling No.11 concerned the respondent’s application to extend 

time for the applicant to comply with the Costs Order made in favour of the respondent 

in relation to the recusal application brought by and later withdrawn by the applicant. 

By Ruling No.11, the learned Judge - pursuant to Order 45 rule 6 of the Rules of the 
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Supreme Court (the RSC) - extended to 12 December 2016 the date for compliance 

with the Costs Order. 

 

14. Order 45 rule 6(1) of the RSC provides: 

“Notwithstanding that a judgment or order requiring a person 

to do an act specifies a time within which the act is to be done, 

the Court, shall, without prejudice to Order 3, rule 4, have 

power to make an order requiring the act to be done within 

another time, being such time after service of that order, or 

such other time, as may be specified therein.” 

15. The extension had been sought by the Coalition because the Coalition’s costs had not 

been taxed by the 1 February 2015 deadline by which the applicant was ordered to 

comply with the Costs Order. The respondent’s costs were taxed on 20 April 2016. The 

applicant, who had already apparently accepted his liability for costs, took part in the 

taxation without objection. 

 

16. The decision of the learned Judge the applicant seeks to appeal, therefore, is Ruling No. 

11, which relates to an extension of time for the applicant to pay the respondent’s costs; 

and for the applicant to pay for the costs of the application. As Counsel for the 

respondent put it, “the applicant is seeking to appeal a decision made by the lower 

Court on a simple procedural application of extension of time for [him] to pay 

costs, the liability for which he has previously conceded”.  

 

17. The applicant applied to the learned Judge for leave to appeal her decision to this Court. 

The application was heard on 21 December 2016 and in her ruling on 12 January 2017 

learned Judge did not accede to the application and concluded at paragraph 33 of her 

decision (Ruling No. 14) as follows: 

“(33) It is important to note that Ruling No. 11 did not make 

any order for costs — it simply extended the date for costs to be 

paid. The ruling with respect to costs was made in December 

2014 by Ruling No. 2 and that Ruling was not appealed.” 

Applicant’s Position 

18. On 19 January 2017, the applicant filed an affidavit in support of his application for 

leave to appeal Ruling No. 11; and at paragraph 4 he averred that: 

“4. This Affidavit is made in support of the Notice of Motion for 

leave to appeal to the Court of Appeal against Ruling No.11 of 

the Honourable Madam Justice Rhonda Bain, dated the 9 
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November, 2016, and for a stay of all subsequent execution 

thereon of the said Order. I am advised by Counsel and verily 

believe that should I be successful in the action which is 

presently before the Supreme Court the Judgment or Order (i) 

would be rendered nugatory as the damage occasioned by the 

Order and subsequent execution thereon in the said Ruling No. 

11 would have been done for which no monetary reward would 

be able to compensate and (ii) there is no evidence that the 

Applicant has any assets to repay the sum ordered to be paid to 

it.” 

19. Also exhibited to the affidavit was the draft Notice of Appeal which set out the 

applicant’s complaint against the learned Judge’s decision and his grounds of appeal. 

The draft grounds are as follows: 

“AND FURTHER TAKE NOTICE that the grounds of this 

appeal are: 

1. That the learned Judge erred in fact and/or in law and 

wrongly exercised her discretion to extend the time for the 

Appellant to comply with the Order made the 16th December 

2016 (the 16th December Order) when there was no evidence or 

reason provided to the Court by the Respondent (Applicant) for 

their failure to present their Bill of Costs to the Appellant for 

payment within the time stipulated for the 16th December 

Order, 

2. That the learned Judge erred in fact and/or in law when she 

failed to give any or any sufficient consideration to the 

allegation that the Applicant is a nominal Plaintiff, 

3. That the learned judge erred in fact and/or in law when she 

ordered the Appellant to pay to a nominal Plaintiff by a date 

certain monies in payment of taxed costs and failed to consider 

the damages which would be occasioned to the Appellant by the 

non—payment of the same. 

4. That the learned judge erred in fact and/or in law when, she 

failed to give any or any sufficient weight to the fact that among 

the outstanding applications of the Appellant is an application 

(i) to set aside the Applicant’s Judicial Review Application 

(Notice of Motion) on the basis that, inter alia, the Applicant 

has no locus standi or sufficient interest to commence judicial 



7 
 

review proceedings against him and (ii) that as a nominal 

plaintiff the Applicant should provide security for his costs. 

5. That the learned judge erred in fact and/or in law in 

considering the Affidavit of the Appellant, filed the 22th (sic) 

September 2016, when the same was withdrawn b (sic) the 

Appellant, with the leave of the Court by order made the 28th 

September 2016. 

6. The learned judge erred in fact and/or in law by stating at 

para 29: 

“The Court notes that there at least nineteen (19) outstanding 

applications in this matter filed on behalf of all the 

Respondents. At least eight (8) of these applications are made 

by the Sixth Respondent. There is no record of the Sixth 

Respondent making application to have these applications 

heard. It is not appropriate for a party to an action to file an 

application and not pursue the application. The Sixth 

Respondent did not make application to the Court to hear the 

outstanding applications. After three (3) years the Sixth 

Respondent cannot now request that the Court Stay all other 

proceedings in the action until these applications are heard.” 

7. That the learned judge erred in fact and/or in law when she 

failed to give any or any sufficient weight to that fact that 

should the Appellant succeed at the hearing of the Notice of 

Motion filed pursuant to Order made the 13th June 2013 his 

success would be rendered nugatory as there is no evidence that 

the Applicant has any or any sufficient assets to repay the costs 

ordered to he paid by the 12th December 2016.” 

20. Mr. Rolle encapsulated the applicant’s case for the grant of leave to appeal at paragraph 

32 of his written submissions when he said: 

“32. When all of the surrounding circumstances of this case are 

considered, for example:  

“the issue of whether the Intended Appellant is a proper party 

to the action below - the hearing of that application is 

outstanding; 
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“shou1d the intended Appellant Respondent provide security 

for the costs of the Intended Appellant or is the Intended 

Respondent capable of providing such costs is yet to be 

determined; 

“the damage that would be suffered by the Intended Appellant 

not only in terms of the monies ordered not being returned but 

also in being declared bankrupt and/or being cited for 

contempt, if a stay is not granted; it is submitted that the 

Honourable Court ought to accede to the applications of the 

Intended Appellant.” 

The Respondent’s Position 

21. I paraphrase the submissions of Mr. Smith. He submitted that the applicant’s grounds of 

appeal do not cite any matters of public interest or any point of law that requires 

clarification nor do they have any realistic chance of success. They raise issues which 

have no bearing whatsoever on Ruling No. 11. The applicant had accepted liability for 

costs and took part in the taxation of those costs. It is apparent that the true purpose of 

the proposed appeal is to try and escape liability for payment of costs owed to the 

Coalition which costs the applicant has already accepted are payable. Thus, the learned 

Judge was correct to dismiss the applicant’s application for leave to appeal; and the 

Court should do likewise. 

 

22. In respect of the appeal against the learned Judge’s refusal to accede to the stay 

application, Mr. Smith submitted that there are no grounds for a stay. He said that the 

applicant relied on his outstanding security for costs application against the Coalition 

and the risk that he will be declared bankrupt and be cited for contempt if a stay is not 

granted. None of those matters, the respondent contended, is a proper ground for the 

grant of a stay. 

The Law 

23. The test on a leave application is whether the proposed appeal has realistic prospects of 

success or whether it raises an issue that should in the public interest be examined by 

the court or whether the law requires clarifying: per Lord Woolf in Smith v Cosworth 

Casting Process Ltd. [1997] 4 All ER 840. 

 

24. In a Practice Direction issued by the Court of Appeal in the United Kingdom in 1999 

Practice Direction (Court of Appeal: Leave to Appeal and Skeleton Arguments) 1999 

WLR 2, the following appears:  
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“The general test for leave 

10. There is no limit on the number of appeals the Court of 

appeal is prepared to hear. It is therefore not relevant to 

consider whether the Court of Appeal might prefer to select for 

itself which appeals it would like to hear. The general rule 

applied by Court of Appeal, and this is the relevant basis for 

first instance courts deciding whether to grant leave, is that 

leave will be  given unless an appeal would have no realistic 

prospect of success. A fanciful prospect is insufficient. Leave 

may also be given in exceptional circumstances even though the 

case has no real prospect of success if there is an issue which, in 

the public interest, should be examined by the Court of Appeal. 

Examples are where a case raises questions of great public 

interest or questions of general policy, or where authority 

binding on the Court of Appeal may call for consideration. 

11. The approach will differ depending on the category and 

subject matter of the decision and the reason for seeking leave 

to appeal, as will be indicated below. However, if the issue to be 

raised on the appeal is of general importance that will be a 

factor in favour of granting leave. On the other hand, if the 

issues are not generally important and the costs of an appeal 

will far exceed what is at stake, that will be a factor which 

weighs against the grant of leave.” (Emphasis added) 

25. Also in those Practice Directions, the Court of Appeal dealt specifically with appeals 

from interlocutory orders: 

“Appeals from interlocutory orders 

17. An interlocutory order is an order which does not entirely 

determine the proceedings: see R.S.C., Ord. 59, r. 1A. Where 

the application is for leave to appeal from an interlocutory 

order,  additional considerations arise: (a) the point may not be 

of sufficient significance to justify the cost of an appeal; (b) the 

procedural consequences of an appeal (e.g. loss of the trial date) 

may outweigh the significance of the interlocutory issue; (c) it 

may be more convenient to  determine the point at or after trial. 

In all such cases leave to appeal should be refused.” 
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26. The Notes to Order 59/14/7 of the White Book 1997 which provides guidance on civil 

procedure in England, outlines the test for the grant of leave to appeal to the Court of 

Appeal there - 

“The Court of Appeal will grant leave if they see a prima facie 

case that an error has been made (see (1907) 123 L.T.J. 202) or 

if the question is one of general principle, decided for the first 

time (Ex p Gilchrist Re Armstrong (1886) 17 QBD 521 per Lord 

Esher MR at 528) or a question of importance upon which 

further argument and a decision of the Court of Appeal would 

be to the public advantage (see per Bankes LJ in Buckle v 

Holmes [1926] 2 KB 125 at p. 127).Generally, the test which the 

Court applies is whether the proposed appeal has a reasonable 

prospect of success.” 

27. The approach of the English courts has generally been followed by the courts of The 

Bahamas when considering applications for leave to appeal and for leave to appeal out 

of time.  I have been unable to find a local authority generally discussing the issue of 

leave to appeal to this Court but I am confident that the factors which call for 

consideration are much the same as those considered in leave to appeal out of time 

applications, of which there are many determined by the Court. In AWH Fund 

Limited (In Compulsory Liquidation) v ZCM Asset Holding Company (Bermuda) 

Limited 2014 2 BHSJ No. 53 it was held by this Court, differently constituted, that: 

  

"The Court will refuse an application for an extension of time if satisfied that 

 the applicant has no realistic prospect of succeeding on the appeal. Further 

 the court can grant the application even if it not so satisfied where the issue 

 raised may be one which the court considers should in the public interest be 

 examined by the court or where, the court takes the view that the case raises 

 an issue of law which requires clarifying." 

 

28. As I stated earlier, the applicant seeks to challenge Ruling No. 11 which only goes to, 

inter alia, extending the time for the applicant to pay costs. Thus, all other issues or 

matters raised in the grounds of appeal not arising out of that Ruling may be discounted 

and ignored for the purposes of this application inasmuch as they are not relevant to the 

decision we have to make.  

 

29. Unfortunately, the applicant did not appeal Ruling No. 11 within the appropriate time. 

Further he participated, without objection, in the taxation of the costs. By doing so, he 

may be said to have accepted his liability to pay the respondent’s costs. It was not now 

competent for him to raise in his grounds of appeal, issues which he did not argue 
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before the learned Judge and to seek to canvass matters which, in any event, are not of 

any consequence to the ruling appealed against. 

 

Disposition 

30. We were satisfied that there was no prospect of success disclosed in any of the grounds 

raised by the applicant. This was not an instance of a weak case being advanced by an 

appellant, this case is stillborn. It was for these reasons that we dismissed the 

applicant’s application for leave to appeal out of time. Ineluctably, the application for a 

stay was denied inasmuch as the dismissal of the leave application removed the basis 

for a stay. We also granted the costs of the applications to the intended respondents on a 

party and party basis, to be taxed if not agreed. 

 

 

 

________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

 

_______________________________ 

The Honourable Dame Anita Allen, P 

 

 

 

____________________________________ 

The Honourable Ms. Justice Crane-Scott, JA 


