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Criminal appeal – Application for an extension of time within which to appeal – Manslaughter – 

Armed robbery - Common design – Joint enterprise - Inconsistency between confession statement 

and eyewitness account – Lucas direction – Lies told by the accused – Safety of the verdict – Fair 

trial – Whether alternative verdict of manslaughter should have been left for the consideration of 

the jury – Whether a retrial should be ordered 

The Crown’s case was that the appellant and two others murdered and attempted to rob Domingo 

Duncan on 7 April 2013 in the parking lot of Blue Waters at approximately 5:00am. To prove its 

case the Crown relied on the appellant’s statement under caution and record of interview which 

were taken by the police the same day and the eyewitness testimony of DG. The case of the 

appellant was that it was a man by the name of “Tech”, now deceased, that shot and attempted to 

rob Duncan. He testified that he never planned to nor did he ever rob or shoot anyone.  

Following his trial, the appellant was acquitted of the murder charge but was convicted of 

manslaughter and attempted armed robbery. On 25 February 2016 he was sentenced to 25 years’ 

imprisonment and 10 years’ imprisonment, respectively, to run concurrently. He filed his Notice 
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of Appeal on 13 September 2016 and on 16 January 2020 he filed his application for an extension 

of time within which to appeal. The Crown did not object to the application.  

Held: Application to extend time within which to appeal granted. Appeal allowed; convictions and 

sentences quashed. No retrial ordered.   

Counsel for the appellant submits that the judge failed to address a major inconsistency in her 

summation. That inconsistency being that the sole eyewitness, DG, testified that only one man 

approached Duncan’s vehicle; whereas the statement indicated that the appellant and Tech 

approached the vehicle. Counsel submits that this major inconsistency must be viewed considering 

the appellant’s evidence that the statement was false and made under oppression. A trial judge is 

required to point out to the jury issues which arise on the evidence for their determination in the 

case. The judge must point out the evidence which affects those issues and any inconsistencies. It 

is clear that the Crown’s evidence on what role the appellant played was inconsistent and thus 

unclear. The judge had an obligation to deal with this issue and point out to the jury the 

inconsistency as it was clearly very material to the issue which they had to decide. In the present 

case, the judge did not adequately draw to the attention of the jury this major discrepancy in the 

Crown’s case. This error goes to the root of the safety of the verdicts.  

The appellant complains that the judge erred in directing the jury that his untruthfulness can be 

taken into account as strengthening the inference of guilt. He further complains that the judge 

ought to have given a Lucas direction in the circumstances. This direction, without a proper Lucas 

direction, also affected the safety of the verdicts. 

When leaving an alternative verdict for the consideration of the jury the judge is required to point 

out to the jury the evidence which, if accepted, could support that alternate verdict. However, 

where this is not done a verdict could be upheld where, on a review of the evidence, there is clear 

evidence, capable of supporting that alternative verdict. Having reviewed the evidence in this case 

there is no evidence capable of supporting a verdict of manslaughter. This was a case of murder or 

nothing. The judge erred by leaving the alternative verdict of jury for consideration by the jury 

depriving the appellant of the possibility of a full acquittal.  

The factors to be considered on whether or not a retrial should be granted are well-known and 

settled. In this case the following played in a role in the decision not to order a retrial: firstly, the 

appellant has been in custody since 2013 and it is likely that he would not be tried until 2023, 10 

years after the events in issue. Secondly, there is a real possibility that had the learned judge 

directed the jury on the major inconsistency, aforementioned, the appellant may not have been 

convicted of any of the offences. Thirdly, the evidence led by the Crown was in relation to the 

charge of murder. This was not accepted by the jury and the appellant was, therefore, entitled to 

an acquittal as there was no evidence to support a charge of manslaughter. 

 

Devron Patterson v R SCCrApp. No. 213 of 2014 mentioned 

Dino Shawn Smith v Director of Public Prosecutions SCCrApp No. 196 of 2018 mentioned 

Donna Vasyli v Regina SCCrApp. No. 255 of 2015 considered 

Philip Farquharson v Regina [1973] A.C. 786 considered 
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R v Amado-Taylor [2000] 2 Cr App R 189 applied 

R v Barre [2016] EWCA Crim 216 considered 

R v Burge and Pegg [1996] 1 Cr. App. R. 163 applied 

R v Coutts [2006] 1 WLR 2154 mentioned 

R v Foster [2008] 1 WLR 1615 mentioned 

R. v. Lucas [1981] Q.B. 720 considered 

Reid v The Queen [1979] 2 All ER 904 applied  

Shaw (Norman) v The Queen [2001] UKPC 26 mentioned 

 

 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. On 20 July 2015, the appellant’s trial commenced before Madam Justice Bethell, during which 

time the appellant and his co-accused, Julian McKenzie were arraigned on one count of murder 

contrary to section 291(1) (a) of the Penal Code and one count of attempted armed robbery 

contrary to sections 83(2) and 339(2) of the Penal Code.  The particulars of the murder count 

being that Julian McKenzie and the appellant on Sunday, 7 April 2013 at New Providence 

while being concerned together and with another murdered Domingo Duncan.  The particulars 

of the attempted armed robbery count were that Julian McKenzie and Dominic Thompson on 

Sunday, 7 April 2013 at New Providence while being concerned together and with another, 

armed with an offensive instrument, to wit a firearm, attempted to rob Domingo Duncan. The 

appellant and his co-accused pleaded not guilty to both counts. 

 

2. On 21 August 2015, the appellant was acquitted of the charge of murder but was convicted of 

manslaughter and attempted armed robbery and on 25 February 2016, he was sentenced to 

twenty- five years (25) imprisonment and ten (10) years imprisonment, respectively, to run 

concurrently.   

 

3. On 13 September 2016, Criminal Form No. 1, Notice to Appeal Against Conviction or 

Sentence was filed on behalf of the appellant. 

 

4. On 16 January 2020 a Notice of Application for Extension of Time within which to Appeal 

and an affidavit in support thereof were filed on behalf of the appellant. 

 

5. In his affidavit, the appellant stated that after he was sentenced, he was unrepresented.  

However, it was always his intention to appeal his convictions; but he had absolutely no 

knowledge of the process in which to file an appeal before the Court of Appeal.  On or about 
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1 September 2016, he was advised that his time for filing an appeal had expired and that he 

would have to seek leave of the Court for an extension of time within which to file his appeal. 

 

6. As counsel for the respondent did not object to the application to extend time, we proceeded 

to consider the grounds which were filed by the appellant in his notice to amend, filed on 16 

January 2020. After hearing from counsel, we reserved our decision and promised to deliver a 

written judgment which we do now. 

THE GROUNDS OF APPEAL 

7. The grounds contained in the amended Notice were as follows: 

“1: The Learned Trial Judge erred when she admitted the 

Intended Appellant’s confession statements into evidence, which 

consisted of a record of interview and a statement under caution 

obtained from the Intended Appellant and evidence of a 

walkthrough of the scene which all occurred on 7th April, 2013; 

2: The Learned Trial Judge erred in law when she found that the 

Intended Appellant had a case to answer; 

3: The verdict is unreasonable or cannot be supported having 

regard to the evidence; 

4: The Learned Trial Judge erred when she failed to adequately 

direct the jury on the major discrepancies in the Crown’s case 

against the Intended Appellant; 

5: The Learned Trial Judge erred when she told the jury that the 

Crown alleges that “Dominic Thompson was the lookout man for 

the other persons engaged in directly robbing Domingo Duncan 

at gunpoint” as the Crown did not produce any evidence to 

support this allegation (p. 1169, lines 6-8); 

6: The Learned Trial Judge erred when she told the jury that 

“The burden still remains on the prosecution to prove his guilt, 

but if under the proven facts two inferences can be drawn about 

his conduct or his state of mind, then his untruthfulness of the 

facts to which you the jury can probably take into account as 

strengthening the inference of guilt” (p. 1180, lines 15-20); 

7: The Learned Trial Judge erred when she failed to give the jury 

a Lucas direction during her summation; 

8: The Learned Trial Judge erred when she failed to tell the jury 

that where there is a reasonable inference to draw against the 

Intended Appellant as well as one in his favour, then they must 

not draw the adverse inference; 
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9: The Learned Trial Judge erred when she failed to tell the jury 

that they could take favourably into account in the Intended 

Appellant’s case what had been said by his co-accused about him 

not walking towards the jeep with the shooter; 

10: The Learned Trial Judge erred when she failed to warn the 

jury against coming to an adverse finding on the Intended 

Appellant on the basis that his co-accused testified under oath 

that the police informed him that they were looking for the 

Intended Appellant for a long time and they needed his help in 

sending him (the Intended Appellant) to jail; 

11: The Learned Trial Judge erred when she said the following 

to the jury: “Whether a person armed with a weapon and in this 

case, they knew that weapon was loaded because a shot was fired, 

it went through one side, through a lung through the aorta, 

through the next lung and eventually lodged in the right arm of 

the victim.  That one shot did all of that.” (p 1211 line 28 to 1212 

line 1); 

12: The Learned Trial Judge erred when she failed to tell the jury 

that the Intended Appellant’s mere presence on the scene did not 

entitle them to convict him; 

13: That under all of the circumstances of the case, the verdict is 

unsafe or unsatisfactory; 

14: The Intended Appellant did not receive a fair trial.” 

CASE FOR THE RESPONDENT 

8. On 7 April 2013 at approximately 5:00 am Domingo Duncan, the deceased along with twin 

sisters Deshan Gibson and Deandra Newman were talking in the parking lot of Blue Waters 

on Baillou Hill Road, when a gunman approached the deceased while he was getting into his 

red Ford Explorer jeep, a hassle ensued, and the deceased was shot in his left chest area. The 

deceased succumbed to his injuries on the same day.  

 

9. On 7 April 2013 at around 7:00 am, the police found the appellant sleeping on the roof of a 

green and yellow house situated on West Street.  He was subsequently arrested and booked in 

at the Central Detective Unit. 

 

10. On 7 April 2013 at around 12:58 pm, Officer Coakley interviewed the appellant and a record 

of interview was produced along with the appellant’s statement under caution which 

commenced immediately after the record of interview at 1:41 pm. The Crown relied on these 

documents as confessions from the appellant. 

 



6 
 

11. The Crown also relied on the testimony of its only eyewitness, Deshan Gibson, who confirmed 

in examination in chief and cross examination that she only saw one person approach the jeep 

and struggle with the deceased before he was shot on the morning in question.   

 CASE FOR THE APPELLANT 

12. The appellant gave evidence at the trial.  He testified that in the early morning hours on 7 April 

2013, he along with his friend Julian McKenzie were at Magic City in Cable Beach, when a 

person who he knows by the name of “Tech” asked him if he could catch a ride with him and 

Julian. The appellant asked Tech what direction he was headed in and he told him that he would 

have to ask Julian.  Julian agreed to give Tech a ride and they decided that they would check 

to see if another club was open at that time. Julian then drove the appellant, who was seated in 

the front passenger seat, and Tech, who was seated in the backseat, to Blue Waters. The 

appellant stated that he was supposed to meet two females at Blue Waters.   

 

13. Once they arrived at Blue Waters, the appellant and Tech exited the vehicle. The appellant 

testified that it was at this point that Tech produced a firearm and he (Tech) stated that he was 

going to rob the gentleman in the jeep.  The appellant stated that upon seeing the firearm, he 

was shocked and he froze in his steps. Thereafter, he went on the side of a nearby building to 

urinate, at which point Tech ran in the front of Blue Waters where he observed Tech and a man 

hassling. He claims that at this point he was approximately 40 feet away from Tech and the 

man.  Next, he heard a gunshot and he ran, as he did not know what was going on and he was 

afraid. 

 

14. The appellant also testified about being arrested and taken into police custody where he alleged 

that he was beaten and threatened. He told the Court that the only reason he cooperated with 

the police is because he thought that if he gave them the information that they wanted they 

would release him and use him as a witness against Tech.  However, to his surprise, he was 

charged with the matter. He stated that Tech is deceased. He further testified that he never 

planned to rob or shoot anyone on 7April 2013 and he did not rob or shoot anyone on 7 April 

2013. 

DISCUSSION 

15. As seen above the appellant has put forward 14 grounds of appeal. However, having considered 

this matter as a whole I am of the view that grounds 4, 6 and 7 are dispositive of this appeal. 

Further, that in the circumstances of this case the appellant’s submissions relative to grounds 

3, 13 and 14 must also be acceded to for the reasons which follow below. I, therefore, only 

deal with the aforementioned grounds. 

Ground 4: The Learned Trial Judge erred when she failed to adequately direct the jury on 

the major discrepancies in the Crown’s case against the Intended Appellant 

16. Ms. Galanos submits that there was a major inconsistency in the evidence which the learned 

judge failed to address in her summation to the jury. This inconsistency related to the fact that 

the only eyewitness called by the Crown testified that only one man approached the car 
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whereas the appellant’s statement, on which the Crown relied, stated that he along with a 

person called “Tech” approached the vehicle together. This, counsel says, must be viewed 

considering the appellant’s evidence that the statement was false and was made under 

oppression. Additionally, the evidence of his co-defendant was also that the appellant did not 

approach the vehicle. In his statement under caution, the appellant’s co-accused stated:  

 

“I want to add that Nick didn’t walk to the jeep, his friend did….  

Nick walked towards Blue Waters.”   

 

Counsel argued that this was crucial information in support of the appellant’s defence, since 

the essence of his defence was that he parted ways with Tech once he saw the firearm.   

 

17. It is important to note that the Crown’s case was that the three individuals who committed the 

crime were involved in a common design to commit armed robbery and murder. It was 

therefore important that the role which each party played was clear. Ms. Galanos submits that 

the inconsistency was material in that the confession which was the primary evidence was at 

odds with the eyewitness account. This, she contends, was something which the judge was 

obligated to draw to the attention of the jury, especially as the eyewitness’ account was 

consistent with the appellant’s defence. The appellant’s evidence was that although he came 

out of the car once Tech produced a gun he ran away as he was afraid. He denied being involved 

in any attempt to rob or the killing of the deceased. 

 

18. It is trite that a trial judge is required to point out to the jury the issues which arise on the 

evidence for their determination in the case. In order to do so the judge must also point out the 

relevant evidence which affects those issues and identify any inconsistencies in the evidence 

given by either side. The judge is also required to assist the jury with how to deal with any 

inconsistencies which arise. It is apparent in this case that although the judge did assist the jury 

as to how to deal with inconsistencies, she failed to identify what was obviously a material 

inconsistency. 

 

19. In R v Amado-Taylor [2000] 2 Cr App R 189 Lord Justice Henry observed that: 

“…First, counsels' closing speeches are no substitute for a 

judicial and impartial review of the facts from the trial judge 

who is responsible for ensuring that the defendant has a fair 

trial. And the first step to such a trial is for the judge to focus 

the jury's attention on the issues he identifies. That 

responsibility should not be delegated (or more accurately here, 

abandoned) to counsel…  

Second, the fact that members of the jury were taking notes does 

not relieve the judge of this responsibility. Evidence is not given 

sequentially - it comes out witness by witness and needs to be 

marshalled and arranged issue by issue. This is the judge's 
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responsibility - it involves work out of court, which he cannot 

simply pass on to the jurors. 

… 

Useful guidance on the obligation of the judge to sum up is given 

in R -v- Farr (so far unreported, judgment given by Rose L.J. 

(Vice-President), December 8, 1998 (The Times, December 10, 

1998)): 

‘The fact that, following a 13 day trial, the summing-up 

lasted only an hour in itself affords no ground for 

legitimate complaint. On the contrary, brevity in 

summing up, as in examination or cross-examination of 

witnesses and in counsel’s speeches, is a virtue not a vice. 

It cannot be too strongly emphasised that the judge is 

under no obligation, when summing up, to rehearse all 

the evidence or all the arguments. As Lord Morris of 

Borth-y-Gest said in McGreevy (1973) 57 Cr. App. R. 

424 at 430, quoting Lord Lowry, Chief Justice of 

Northern Ireland: 

'It is not essential that the trial judge should make 

every point that can be made for the defence ... the 

fundamental requirements are correct directions 

in points of law, an accurate review of the main 

facts and alleged facts, and a general impression 

of fairness.' 

In Wilson (Andrew) reported, though not on this point, in [1991] 

Crim.L.R. 838, Lord Lane C.J. said (Court of Appeal transcript 

of  May 14, 1991 at p. 5D): 

'It was, as we have already pointed out, a very short trial. 

The judge took the view that it was not necessary for him 

to go into detail about the evidence which had been given 

by the girl. Indeed at page 5 of the transcript of the 

summing-up he says this: 

‘Members of the jury, the evidence has been 

within a very small compass. You heard the girl 

in the witness-box. You heard the defendant in the 

witness-box. I do not think I need to review the 

facts with you.’ 
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There is no reason why he should not take that line. 

Indeed, it is a line which, in a case as short and simple 

as this, might well be more generally adopted.' 

Those observations we respectfully and emphatically endorse. 

Of course, generally speaking, the longer a trial lasts, the greater 

will be a jury's need for assistance from the judge relating to the 

evidence. Many jurors do not have the experience, ability or 

opportunity of a judge to note significant evidence and to cross 

reference evidence from different sources which relates to the 

same issue. Accordingly, in a trial lasting several days or more, 

it is generally of assistance to the jury if the judge summarises 

those factual issues which are not disputed, and, where there is 

a significant dispute as to material facts, identifies succinctly 

those pieces of evidence which are in conflict. By so doing, the 

judge can focus the jury's attention on those factual issues which 

they must resolve. It is never appropriate, however, for a 

summing-up to be a mere rehearsal of the evidence. 

The Court later went on to consider an element lacking from 

that summary: "The necessity for a judge, when summing up, 

to place fairly before the jury such defence as is advanced." In 

this context it is pertinent to note Professor Birch's commentary 

on the case of Brower [1995] Crim LR 746 at 747: 

‘Putting the defence fairly and adequately to the jury has 

rightly been described as the 'over-riding rule' when 

summing up (Spencer and Smails [1986] 2 All E.R. 938 

at 938, per Lord Ackner) and it is hard to see how this 

can be done without referring to the evidence when the 

defence has sought to exploit inconsistencies in the 

prosecution witnesses' accounts.’" [Emphasis added] 

20. As the Crown’s case was based on an allegation of common design it was important to establish 

what role each participant played in the execution of the plan. Due to the inconsistencies the 

Crown’s evidence on this was not clear. The confessions on which they relied to establish a 

case against the appellant had him approaching the deceased along with Tech and being present 

during the shooting. The eyewitness, however, saw only one man who was the shooter. It is 

significant then that the prosecutor sought to argue that the appellant’s role was that of the 

lookout man. This was unfortunate as there was no evidence lead by the Crown to support that 

assertion and the trial judge repeated the same to the jury without drawing to their attention 

that the suggestion was not supported by any evidence and was inconsistent with the evidence 

which the Crown did adduce. 
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21. There was no issue of identification with regard to the appellant as he placed himself at the 

scene. The question to be determined was what role, if any, did he play in the events which 

took place. It is clear that the Crown’s evidence on what role the appellant played was 

inconsistent and thus unclear. The judge had an obligation to deal with this issue and point out 

to the jury the inconsistency as it was clearly very material to the issue which they had to 

decide. 

 

22. I am constrained, therefore, to the view that the learned trial judge did not adequately direct 

the jury on the major discrepancies in the Crown’s case against the appellant. This, in my view, 

was a serious error and goes to the root of the safety of the verdicts. 

Ground 6: The Learned Trial Judge erred when she told the jury that “The burden still 

remains on the prosecution to prove his guilt, but if under the proven facts two inferences 

can be drawn about his conduct or his state of mind, then his untruthfulness of the facts to 

which you the jury can probably take into account as strengthening the inference of guilt” 

Ground 7: The Learned Trial Judge erred when she failed to give the jury a Lucas direction 

during her summation 

23. These two grounds can be dealt with together. Ms. Galanos submits that the direction identified 

at ground 6 was erroneous and that the proper course was to give a Lucas direction. I agree.  It 

has been well established that where the prosecution either alleges or proves lies told by the 

accused and they seek to rely on those lies as evidence of the accused person’s guilt, the trial 

judge is required to give a Lucas Direction. It was therefore inadequate for the learned judge 

to direct the jury that they could take any finding or inference of his untruthfulness of the facts 

into account as strengthening the inference of guilt.  

 

24. In R. v. Lucas [1981] Q.B. 720, the Court determined that a Lucas Direction is comprised of 

the following: 

“…the told out of court must first of all be deliberate. Secondly 

it must relate to a material issue. Thirdly the motive for the lie 

must be a realisation of guilt and a fear of the truth. The jury 

should in appropriate cases be reminded that people sometimes 

lie, for example, in an attempt to bolster up a just cause, or out 

of shame or out of a wish to conceal disgraceful behaviour from 

their family. Fourthly the statement must be clearly shown to be 

a lie by evidence other than that of the accomplice who is to be 

corroborated, that is to say by admission or by evidence from an 

independent witness.” 

25. In Lucas the appellant gave evidence which was challenged as being lies. The jury were 

directed in terms which suggested that lies told by the appellant in court could be considered 

as corroborative of an accomplice’s evidence which pointed to the appellant’s guilt. Lord Lane, 

CJ addressing the directions given by the trial judge observed as follows: 



11 
 

“We accept that the words used in the context in which they 

were, were probably taken by the jury as direction that lies told 

by the defendant in the witness box could be considered as 

corroborative of an accomplice’s evidence, and we approach the 

case on that footing. 

The fact that the jury may feel sure that the accomplice’s 

evidence is to be preferred to that of the defendant and that the 

defendant accordingly must have been lying in the witness box 

is not of itself something which can be treated by the jury as 

corroboration of the accomplice’s evidence. It is only if the 

accomplice’s evidence is believed that there is any necessity to 

look for corroboration of it…. 

… 

To be capable of amounting to corroboration the lie told out of 

court must first of all be deliberate. Secondly it must relate to a 

material issue. Thirdly the motive for the lie must be realisation 

of guilt and fear of the truth. The jury should in appropriate 

cases be reminded that people sometimes lie, for example, in an 

attempt to bolster up just cause, or out of shame or out of wish 

to conceal disgraceful behaviour from their family. Fourthly the 

statement must be clearly shown to be lie by evidence other than 

that of the accomplice who is to be corroborated, that is to say 

by admission or by evidence from an independent witness”.   

26. The issue of the application of the principles relative to the Lucas Direction has been well 

traversed in this jurisdiction and its import is seen from a number of well-known authorities. 

In the case of Donna Vasyli v Regina SCCrApp. No. 255 of 2015 Dame Anita Allen, P 

observed as follows: 

“46. An appropriate starting point relative to lies by the accused 

is the case of R v Lucas [1981] QB 720 where Lord Lane CJ 

stated:  

‘To be capable of amounting to corroboration the lie told 

out of court must first of all be deliberate. Secondly it 

must relate to a material issue. Thirdly the motive for the 

lie must be a realization of guilt and a fear of the truth. 

The jury should in appropriate cases be reminded that 

people sometimes lie, for example, in an attempt to 

bolster up a just cause, or out of shame or out of a wish 

to conceal disgraceful behaviour from their family. 

Fourthly the statement must be clearly shown to be a lie 

by evidence other than that of the accomplice who is to 
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be corroborated, that is to say by admission or by 

evidence from an independent witness.’”  

This position was reiterated in Devron Patterson v R SCCrApp. No. 213 of 2014 and more 

recently in the case of Dino Shawn Smith v Director of Public Prosecutions SCCrApp No. 

196 of 2018. 

27. In the case of R v Burge and Pegg [1996] 1 Cr. App. R. 163 it was determined that a Lucas 

direction:  

“…is not required in every case where  a defendant gives 

evidence on a number of matters, and  the jury may  conclude in 

relation to some matters at least that he has been telling lies. The 

warning is only required if there is a danger that they  may  

regard that conclusion as probative of guilt of the offence which 

they were considering…” [Emphasis added] 

In the present case the learned judge actually directed the jury that the appellant’s 

“untruthfulness of the facts to which you the jury can probably take into account as 

strengthening the inference of guilt”. This direction, in the absence of a proper Lucas 

Direction, was highly prejudicial and in my view went to the root of the safety of the verdicts. 

Ground 3: The verdict is unreasonable or cannot be supported having regard to the evidence 

Ground 13: That under all of the circumstances of the case, the verdict is unsafe or 

unsatisfactory 

Ground 14: The Intended Appellant did not receive a fair trial 

28. I have placed these grounds together as they all revolve around an assessment as to whether, 

looking at the evidence and the conduct of the trial as a whole, the verdicts can be sustained as 

reasonable, safe and fair. The central question as I see it is whether there was evidence before 

the Court on which the jury could properly return a verdict of manslaughter. A negative answer 

to this central question would inevitably result in an acquittal of the appellant. 

 

29. The case put forward by the Crown was that the appellant was one of three men who were 

responsible for the attempted armed robbery and the murder of the deceased. The trial judge 

in her directions to the jury stated as follows: 

“The Crown relies in this case to prove mainly on the evidence 

of the two sisters, Deshan Gibson an[d] Deandra Newman, 

together with the statements made by the defendants when they 

were taken into custody. And their interview, (sic) which were 

recorded. The recordings which were played into evidence.  

And in relation to Dominic Thompson the recordings of inquiry 

which he took the prosecution witness on after the interview and 

statements were given. I can direct you, that without those 
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statements and interview the Crown does not have a case against 

the defendants. They have not been identified by anyone. They 

have placed themselves on the scene. And I will come to the 

voluntariness of those statement[s]. Whether you consider them 

voluntary, all of these are within your purview as judges of the 

facts.” 

30. The record of interview and caution statement taken from the appellant contained a full 

confession of being involved in the attempted armed robbery and the murder. It is clear that if 

the jury accepted the confessions as being both voluntarily given and true they would have had 

an obligation to convict the appellant. However, the appellant, as noted earlier, challenged the 

statements as being given under oppression and not accurate in their contents. The appellant, 

in his evidence, acknowledged getting out of the car with Tech but claimed that when he 

realized Tech was armed with a gun he froze and then ran away because he became afraid. 

 

31. The jury, by their verdict of not guilty of murder but guilty of armed robbery, must be taken to 

have not accepted the confession statement as true. They somehow accepted that he was 

involved with the plan to rob the deceased but was not a part of a plan to kill him. What is at 

issue is the evidence on which they relied to arrive at a verdict of guilty of manslaughter. The 

practice is that, a trial judge will leave the issue of an alternative verdict to the jury where, on 

the evidence, whether for the prosecution or for the defence, the issue arises, and whether or 

not the issue has been specifically raised by the defence. This has been stated in several 

authorities such as the Belizean Privy Council case of Shaw v The Queen [2001] UKPC 26. 

 

32. In leaving the alternate verdict of manslaughter to the jury the judge made several observations 

of note. At page 1174:20-28 of the transcripts she stated as follows: 

“I will also direct you on the following: If you find, that during 

the course of the enterprise one [of the] parties developed an 

intention to kill or to do grievous bodily harm, and fact is, then 

the second, or as in this case, the third party in attempt who did 

not develop any such intention will nevertheless be guilty of 

something called manslaughter. If the act causing the death was 

within the scope of the concerted act that is to rob, armed with 

a loaded weapon.” [Emphasis added] 

33. The next reference is seen at page 1206:21-29 of the transcripts where the learned judge 

observed as follows: 

“On the charge of manslaughter should you decide that with all 

the explanations that I have given you that from the evidence 

there was no intention of either of these persons even though 

they may have been party to the common enterprise to use such 

force to cause the death and to come to the conclusion that the 

death was not intentional as required on the charge of murder, 
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again the verdict could be of two thirds majority, either guilty 

or not guilty”. [Emphasis added] 

34. It appears from the record that after the jury were sent to deliberate they had questions relative 

to the directions on manslaughter. At page 1212:17-27 we see these further directions to the 

jury: 

“THE COURT: …I see madam foreman has questions already.  

MADAM FORELADY: Yes. 

THE COURT: Instead of them coming back again let me see 

what the question is.  

Yes, I just explained to you, but yes, I am directing you that if 

you do not find them guilty of murder as I explained to you 

within common design you can return a verdict of not guilty of 

murder, but guilty of manslaughter; those are my directions to 

you. And as I started of[f] by saying you accept those from me 

whether you feel I am right or wrong.” [Emphasis added]  

35. In the case of R v Barre [2016] EWCA Crim 216 the Court of Appeal Criminal Division 

provided a helpful ruling in relation to the question when an alternative count should be left 

for the consideration of the jury. The court noted that the following four principles could be 

distilled from the authorities, most recently R v Coutts [2006] 1 WLR 2154 and R v Foster 

[2008] 1 WLR 1615, on when a judge should leave an alternative offence to the jury:  

“1. The public interest in the administration of justice would be 

best served by a judge leaving to the jury any obvious 

alternative offence to the offence charged. The tactical wishes of 

trial counsel on either side were immaterial… 

2. Not every alternative verdict must be left to the jury. Plainly 

there is no such requirement if it would be unfair to the 

defendant to do so. Likewise, there is a “proportionality 

consideration”: Foster at [61]. The alternative verdict need not 

be left where it would be  trivial, insubstantial or where any 

possible compromised verdict could not reflect the real issues in 

the case. The requirement to leave an alternative verdict arises 

where it is  “obviously” raised by the evidence, it is one to which  

“a jury could reasonably come” or, put another way,  “where it 

arises as a viable issue on a reasonable view of the evidence.” 

3. …whether in any individual case an alternative verdict must 

be left to the jury is necessarily fact specific. In this context, the 

trial judge will have the “feel of the case” which this court 

lacks… was important. 
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4. Where an alternative is erroneously not left to the jury, on 

appeal to this court the question remains as to whether the 

safety of the conviction was undermined…”.  [Emphasis added] 

36. I take particular note of the second limb set out in Barre that: 

 

“Not every alternative verdict must be left to the jury. Plainly 

there is no such requirement if it would be unfair to the 

defendant to do so. Likewise, there is a “proportionality 

consideration”: Foster at [61]. The alternative verdict need not 

be left where it would be trivial, insubstantial or where any 

possible compromised verdict could not reflect the real issues in 

the case. The requirement to leave an alternative verdict arises 

where it is “obviously” raised by the evidence, it is one to which 

“a jury could reasonably come” or, put another way,  “where it 

arises as a viable issue on a reasonable view of the evidence.”.  

 

It would seem to me reasonable that a judge leaving the alternative verdict of manslaughter 

would be required to identify for the jury the evidence on which, if they accepted it, they could 

reasonably come to the conclusion that the accused person is guilty of that alternative offence, 

in this case manslaughter.  This was not done in the present case and it seems reasonable to 

conclude that the jury’s request for further assistance on the point was based on this omission.  

 

37. I am prepared to accept as a possibility that a verdict of manslaughter could be upheld even 

where the judge does not assist the jury with identifying the relevant evidence where a review 

of the evidence clearly shows that such evidence does in fact exist. I have reviewed the 

evidence and I can see nothing on the evidence lead before the Court which gave rise to a 

finding of manslaughter. During submissions in this Court counsel for the respondent was 

asked to assist us with the basis on which manslaughter was properly left to the jury but she 

was unable to do so. 

 

38. The prosecution’s case from inception and throughout was an allegation of murder based on a 

joint enterprise. Their position was clearly based on the law as reflected in the decision of 

Philip Farquharson v Regina [1973] A.C 786 where their Lordships of the Privy Council in 

that case decided that the common law principles relative to the liability of secondary parties 

involved with one or more persons in a joint enterprise to commit a crime, applied in The 

Bahamas. In essence, those principles were that knowledge that one’s associates had a weapon 

and foresight that the common plan entailed the use of whatever force was necessary to achieve 

the object of that plan, and if fatal results ensued from the use of such force in executing that 

plan, that was evidence from which it may be inferred that the appellant intended those results 

in common with the shooter. 

 

39. The jury’s verdicts relative to both Thompson and McKenzie made it quite clear that they did 

not find that there was an intention on the part of either men to kill the deceased.  As Tech was 
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not on trial there is no way of knowing whether they felt that he also had no such intention or 

whether he went beyond the common enterprise. Their finding of not guilty of both murder 

and attempted armed robbery against McKenzie signifies that they did not accept that he was 

a part of a common design to commit either of those offences. It also shows that they did not 

accept that there was a general knowledge of a plan to use a gun. 

 

40. What is confusing about the verdicts is that the appellant was found guilty of being a part of 

the plan to commit armed robbery but was acquitted of the murder charge. If the principle in 

Farquharson is applied, then if he agreed to participate in a robbery where a gun was to be 

used he is presumed to have intended any fatal results which ensued. It is acknowledged that 

the presumption of the intent to commit murder could be rebutted if it is shown that although 

Tech inflicted the unlawful harm which resulted in death, he also had no intention of killing 

the deceased. In such a case manslaughter could be the result for both he and the appellant. 

There is, however, no evidence before the Court on which it can be said that Tech did not 

intentionally shoot and kill the deceased. 

 

41. In the circumstances as I have found them, I am satisfied that the learned judge fell into error 

in leaving the alternative charge of manslaughter to the jury. This was a case of murder or 

nothing. The material inconsistency between the eyewitness (whose evidence was consistent 

with that of the appellant to the effect that only one person approached the car) and the 

confession relied on by the Crown was important.  The evidence was in fact that the other 

person who came out of the car ran into the bush and had done so prior to the shooting taking 

place. In these circumstances it is not surprising that the jury had doubts relative to the murder 

charge. In leaving the charge of manslaughter to the jury the learned judge deprived the 

appellant of a full acquittal. 

 

42. As has been noted I am satisfied that several of the grounds submitted by the appellant have 

merit especially grounds 4, 6 and 7. The findings on these grounds ineluctably lead to the 

conclusion that the appellant should also succeed on grounds 3, 13 and 14. I would therefore 

accede to the submissions of Ms. Galanos that the extension of time to appeal should be 

granted, the appeal allowed and the appellant’s convictions and sentences quashed. 

SHOULD A RETRIAL TAKE PLACE 

43. We heard submissions from counsel as to whether a retrial would be appropriate in this case. 

Ms. Galanos submitted that this is not a proper case for an order for a retrial. She cited in 

support the well-known case of Reid v The Queen [1979] 2 All ER 904.  In that case Lord 

Diplock observed as follows: 

“The interest of justice that is served by the power to order a 

new trial is the interest of the public in Jamaica that those 

persons who are guilty of serious crimes should be brought to 

justice and should not escape it merely because of some technical 

blunder by the judge in the conduct of the trial or his summing-
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up to the jury. There are, of course, countervailing interests of 

justice which must also be taken into consideration. The nature 

and strength of these will vary from case to case. One of these is 

the observance of a basic principle that underlies the adversary 

system under which criminal cases are conducted in 

jurisdictions which follow the procedure of the common law: it 

is for the prosecution to prove the case against the defendant. It 

is the prosecution's function, and not part of the functions of the 

court, to decide what evidence to adduce and what facts to elicit 

from the witnesses it decides to call. 

… 

It would conflict with the basic principle that in every criminal 

trial it is for the prosecution to prove its case against the 

defendant if a new trial were ordered in cases where at the 

original trial the evidence which the prosecution had chosen to 

adduce was insufficient to justify a conviction by any reasonable 

jury which had been properly directed. In such a case whether 

or not the jury's verdict of guilty was induced by some 

misdirection of the judge at the trial is immaterial: the 

governing reason why the verdict must be set aside is that the 

prosecution having chosen to bring the defendant to trial has 

failed to adduce sufficient evidence to justify convicting him of 

the offence with which he has been charged. To order a new trial 

would be to give the prosecution a second chance to make good 

the evidential deficiencies in its case, and, if a second chance, 

why not a third? To do so would, in their Lordships' view, 

amount to an error of principle in the exercise of the power 

under s 14(2) of the Judicature (Appellate Jurisdiction) Act 

1962. 

… 

Their Lordships have already indicated in disposing of the 

instant appeal that the interest of justice that is served by the 

power to order a new trial is the interest of the public in Jamaica 

that those persons who are guilty of serious crimes should be 

brought to justice and not escape it merely because of some 

technical blunder by the judge in the conduct of the trial or in 

his summing-up to the jury. Save in circumstances so 

exceptional that their Lordships cannot readily envisage them, 

it ought not to be exercised where, as in the instant case, a reason 

for setting aside the verdict is that the evidence adduced at the 

trial was insufficient to justify a conviction by a reasonable jury 
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even if properly directed. It is not in the interests of justice as 

administered under the common law system of criminal 

procedure that the prosecution should be given another chance 

to cure evidential deficiencies in its case against the defendant. 

At the other extreme, where the evidence against the defendant 

at the trial was so strong that any reasonable jury if properly 

directed would have convicted the defendant, prima facie the 

more appropriate course is to apply the proviso to s 14(1) and 

dismiss the appeal instead of incurring the expense and 

inconvenience to witnesses and jurors which would be involved 

in another trial. 

 In cases which fall between the two extremes there may be many 

factors deserving of consideration, some operating against and 

some in favour of the exercise of the power. The seriousness or 

otherwise of the offence must always be a relevant factor; so may 

its prevalence; and, where the previous trial was prolonged and 

complex, the expense and the length of time for which the court 

and jury would be involved in a fresh hearing may also be 

relevant considerations. So too is the consideration that any 

criminal trial is to some extent an ordeal for the defendant, which 

he ought not to be condemned to undergo for a second time 

through no fault of his own unless the interests of justice require 

that he should do so. The length of time that will have elapsed 

between the offence and the new trial if one be ordered may vary 

in importance from case to case, though having regard to the 

onus of proof which lies on the prosecution lapse of time may tend 

to operate to its disadvantage rather than to that of the 

defendant. Nevertheless there may be cases where evidence 

which tended to support the defence at the first trial would not 

be available at the new trial and, if this were so, it would be a 

powerful factor against ordering a new trial. 

The strength of the case presented by the prosecution at the 

previous trial is always one of the factors to be taken into 

consideration but, except in the two extreme cases that have 

been referred to, the weight to be attached to this factor may 

vary widely from case to case according to the nature of the 

crime, the particular circumstances in which it was committed 

and the current state of public opinion in Jamaica. On the one 

hand there may well be cases where despite a near certainty that 

on a second trial the defendant would be convicted the 

countervailing reasons are strong enough to justify refraining 
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from that course. On the other hand it is not necessarily a 

condition precedent to the ordering of a new trial that the Court 

of Appeal should be satisfied of the probability that it will result 

in a conviction. There may be cases where, even though the 

Court of Appeal considers that on a fresh trial an acquittal is on 

balance more likely than a conviction, 'it is in the interest of the 

public, the complainant, and the appellant himself that the 

question of guilt or otherwise be determined finally by the 

verdict of a jury, and not left as something which must remain 

undecided by reason of a defect in legal machinery' …” 

44. These principles have been adopted by our courts and have been followed in many cases and 

it is safe to say they now form a part of our jurisprudence. In applying these factors to the facts 

and circumstances of this case and considering the submissions of counsel Ms. Galanos made 

the following submissions I deal with them under the following heads: 

The seriousness & prevalence of the offences 

Ms. Galanos concedes at the outset that the offences in the instant case are extremely serious 

and extremely prevalent.  

The expense & length of the trial 

The trial in the court below commenced on 20 July 2015 and continued through to 21 August 

2015.  It therefore lasted almost exactly one month.  However, the Court did adjourn for a full 

week and so all things being equal, but for the lengthy adjournment, it would have lasted three 

weeks. In this regard, I submit that the trial was nonetheless lengthy and expensive. 

The ordeal for the defendant 

Ms. Galanos contends that this is perhaps one of the strongest arguments against ordering a 

new trial. Counsel posited that the offences were committed on 7 April 2013 and the trial did 

not start until 20 July 2015.  The appellant was, therefore, tried approximately two years and 

three months after the offences were committed and he was on remand awaiting trial for the 

entire time.  She submits that to be on remand for 27 months and then to undergo a trial 

whereby one is convicted, sentenced and then to serve approximately four and a half years of 

the sentence before the Court of Appeal allows the appeal sometime in 2020 is a rather 

extensive ordeal for any person.  She further contends that in the event that the Court decides 

to order a retrial in these circumstances, the appellant would have to go through the entire trial 

process again after spending nearly seven years in custody.  Counsel concluded that just as the 

case of Reid expressly states, in the event that the Court allows the instant appeal, the appellant 

ought not be condemned to undergo a second trial through no fault of his own, unless the 

interests of justice requires that he should do so. 
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The length of time that may elapse between the offence & the new trial 

Under this head Ms. Galanos submits that the offence was committed in April of 2013. She 

opined that the Court can take judicial notice of the fact that most of the Court’s diaries on the 

Criminal Side of the Supreme Court are well into 2023 and some are even into 2024.  Further, 

at the opening of the legal year on 8 January 2020, the Attorney-General of the Commonwealth 

of The Bahamas, the Honorable Carl Bethel stated that of the 529 scheduled trials for 2019, 

just 150 or 28.36 percent were completed.  Counsel added that in the event that the Court orders 

a retrial it is quite likely that the appellant will be tried approximately ten years or more after 

the offence was committed. In the circumstances, she concluded that the appellant ought not 

be made to carry the emotional and psychological burden of this matter any further in the event 

that the Court is of the opinion that his convictions ought to be quashed.  

The strength of the case 

Under this head Ms. Galanos submits that the Crown’s case against the appellant was based 

solely on confession evidence and the appellant challenged the same in the Court below, as he 

alleged that he was oppressed and induced. Also, as emphasized in grounds one through four 

herein, the Crown’s key witness and the appellant’s co-accused both support the appellant in 

his denial that he approached the jeep of the deceased along with Tech. 

The Crown’s opportunity to cure their evidential deficiencies 

Ms. Galanos accepts that this is not a relevant consideration in the appellant’s case as the 

Crown produced all of its evidence against the appellant in the first trial. 

45. Ms. Evans, who appeared for the respondent, tacitly accepted that this is not a proper case for 

a retrial and did not really offer any submissions to the contrary. However, the question as to 

whether a retrial should or could be ordered is a matter for this Court. In considering this matter 

it is clear that the seriousness and prevalence of the offences does not weigh in favour of the 

appellant. I am equally not persuaded by the expense & length of the trial. I am, however, 

concerned by the fact that the appellant has been in custody since 2013 and Ms. Galanos’ 

estimate that a new trial is not likely to occur prior to 2023 was not disputed by the respondent 

and is, in my view, not an unreasonable estimate. This would mean that the appellant would 

be required to undergo a trial some 10 years after the events at issue. 

 

46. My biggest concern, however, relates to the strength of the case against the appellant. It is clear 

that there were issues with the case put forward by the Crown from the inception. This was a 

case in which the Crown relied on the confessions of the two men charged with the offences. 

These statements were challenged as being untrue and given as a result of oppression. The 

evidence of the one witness who saw the shooting did not support the contents of the 

confessions. This is significant in that the eyewitnesses’ account tended to support the defence 

put forward by the appellant. In my view, there is a real possibility that if the learned judge 

had directed the jury relative to the inconsistency between the alleged confession of the 

appellant and the eyewitness’ evidence the appellant may not have been convicted of any of 

the offences.  In my view, the length of time in these circumstances would tend to operate to 
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the disadvantage of the prosecution rather than to that of the appellant. Thus, further negating 

any claim that the Crown would have a strong case on a retrial.  

 

47. I am also satisfied that the evidence led by the Crown in support of the charge of murder, once 

not accepted by the jury, entitled the appellant to an acquittal as there was, in my view, no 

basis for a finding of manslaughter. As the evidence will not change there is no basis for an 

order for a retrial on the charge of manslaughter. An order for retrial for manslaughter would 

clearly be inconsistent with the findings of this Court which has led to the quashing of the 

conviction. 

DISPOSITION 

48. Finally, having viewed this case as a whole I do not find that to require the appellant to undergo 

a second trial through no fault of his own, would be in the interests of justice. Based upon the 

foregoing, I would accede to the appellant’s application for an extension of time within which 

to appeal and allow the appellant’s appeal. The convictions and sentences are quashed, and I 

do not order a retrial.  

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

49. I agree.  

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

50. I also agree.  

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

 

  

 

 


