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Criminal appeal – Armed robbery – Separate trials – Severance - Mixed statement – 

Confession – Statement of a co-accused – Discharge of the jury - Sentence – Unduly 

lenient  

On 15 February 2012 the body of Akyto Smith was found dead in the trunk of his car on 

the eastern side of Sir Milo Butler highway. The prosecution’s case against the 

appellant was that the appellant and his co-accused robbed Mr. Smith of the rims on his 

vehicle and shot him. At the close of the trial the jury found the appellant guilty of armed 

robbery and the trial judge sentenced him to ten years’ imprisonment, taking into 

account the time spent on remand.  

The appellant appeals his conviction and the Attorney General cross-appealed the 

appellant’s sentence on the basis that it was unduly lenient.  

Held: appellant’s appeal against conviction dismissed; respondent’s appeal against 

sentence allowed. Sentence of twenty years’ imprisonment substituted  
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The issue of separate trials was traversed by this Court (differently constituted) 

previously when the appellant and his co-accused challenged the Judge’s decision not 

to sever the trial; and alleged a breach of Article 20(1) of the Constitution. In the present 

appeal no new material was adduced to show that the Judge exercised his undoubted 

discretion not to sever unreasonably and to cause the Court to diverge from the 

conclusion previously reached.  

If a separate trial is not ordered, the interests of the implicated co-defendant must be 

protected by the most explicit directions by the trial judge to the effect that the statement 

of one co-defendant is not evidence against the other. In the present case the Judge 

explained to the jury why the statement of the appellant’s co-accused could not be used 

by them in their consideration of the appellant's case, to wit, the statement was made in 

the appellant's absence and he had not been given an opportunity to respond to it or the 

video at the time. 

This Court would not lightly interfere with a sentence imposed by a trial judge 

particularly because the judge would have had the benefit of hearing the evidence in the 

case and would, no doubt, have derived an understanding and feel for the case. He 

would also have had the opportunity to hear the plea in mitigation and the submissions 

of counsel on the matter of the appropriate sentence to be imposed. 

The sentence imposed by the Judge falls below the scope of disagreement that courts 

may experience on the issue of an appropriate sentence. The sentence of ten years is 

unduly lenient as it does not adequately reflect the seriousness of the offence, the 

aggravating factors of the case and does not to my mind represent a deterrent in the 

circumstances of this case. 

 
Attorney General v Frederick Derrick Francis Criminal Appeal No. 2 of 2007 mentioned  
Attorney General v Todd [2011] 3 BHS J. No. 32 applied  
Attorney General’s Reference No. 4 of 1989 [1990] 11 CAR 336 applied 
Bannon v The Queen (1995) 185 CLR 1 mentioned 
Dwayne Lester Henderson, et al v Commissioner of Police MCCrApp & CAIS Nos. 172, 
173 and 174 of 2013 mentioned  
Dudley Seide v R SCCrimApp. No. 287 of 2014 followed 
Lobban v R [1995] 2 All E.R. 602 considered 
R v Ball 35 Cr. App. Rep. 154 applied  
R v Clewes (1830) 4 C&P 221, 172 ER 678 mentioned 
R v Garrod [1997] Crim. L.R. 445 mentioned 
R v Gumbs 19 Cr. App. R 74 applied 
R v Moghal (1977) 65 Cr. App. R. 56 considered 
R v Sharp [1988] 1 All E.R. 65 mentioned  
Rashad Nottage, et al v The Attorney General SCCrApp & CAIS Nos. 149 and 150 of 
2014 followed 
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Regina v Angelo Brennen Criminal Appeal Nos. 9 and 10 of 2007 applied  
Stephen Stubbs, et al v R Appeal Nos. 203 and 280 of 2013 and 106 and 8 of 2014 
mentioned  
 
 
______________________________________________________________________ 
 

J U D G M E N T  
 

______________________________________________________________________ 
 
 Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 
 

1. The appellant appeals his conviction for armed robbery, contrary to section 
339(2) of the Penal Code by a jury in a trial before Jones, J (as he then was) 
(“the Judge”) in the Supreme Court on 9 July 2014. The Attorney General 
appeals the sentence of ten years imposed by the Judge having taken into 
account the eleven months the appellant had spent on remand. On 26 
September 2016, having heard the submissions of Counsel we reserved our 
decision. We render it now. We dismiss the appellant’s appeal against his 
conviction; and we allow the Attorney General’s appeal against the sentence 
imposed on the appellant by the Judge.  

 
Background  

 
2. Sometime around 9:00am on 15 February 2012, Akyto Smith (“the 

deceased”) left home in his vehicle, a green 1998 Honda Accord, after 
having told his paramour that he was going to sell the rims on his vehicle. At 
about 2:00pm the deceased was seen driving on Cowpen Road following behind 
a black Honda Accord vehicle. The deceased’s vehicle, subsequently, stopped 
on the mentioned road and a male was seen exiting the black Honda Accord and 
entering the deceased’s vehicle.  
 

3. At about 9:30pm on the above date, a vehicle fitting the description of the 
deceased’s was observed positioned on the eastern side of the Sir Milo Butler 
Highway with its hazard lights blinking.  
 

4. Mr. Wayne Wilson, who was driving by, saw the vehicle, became concerned and 
eventually drove his vehicle to the eastern side of the highway and made a check 
of the vehicle. Whilst doing so he released the vehicle’s trunk latch from the 
interior of the vehicle and discovered the deceased’s body in the trunk.  
 

5. The police were called and an investigation into the death of the deceased was 
initiated. During the course of the investigation the appellant and Rashad Nottage 
("Rashad"), the appellant's brother and co-accused, were arrested; and one 
Mr. McKeello Cooper, a Royal Bahamas Defence Force Marine (“Mr. Cooper”), 
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was interviewed by the Police. He may have been considered a suspect initially 
but he gave evidence for the Prosecution at the trial. 

6. Mr. Cooper, testified, inter alia, that on 15 February 2012, he received a 
telephone call from his co-worker, i.e., Rashad, around 6:30pm who asked Mr. 
Cooper to meet him at Mr. Cooper’s residence. When Mr. Cooper arrived at his 
home Rashad was waiting for him with his own car parked in the yard. Rashad 
asked Mr. Cooper to take him to his mother’s residence located in Stapleton 
Gardens. While there he was told by Rashad to follow the appellant who had 
emerged from a track road through bushes across the road from the residence 
driving a green vehicle later identified as the deceased’s. Mr. Cooper and 
Rashad followed the appellant, to the eastern side of the Sir Milo Butler Highway, 
where Mr. Cooper observed the appellant position the deceased’s vehicle by the 
“big rocks”. The appellant exited the deceased’s vehicle leaving the hazard lights 
on and ran to his (Mr. Cooper’s) vehicle.   
 

7. While driving away, Mr. Cooper asked the appellant what was going on. It 
appears that in his statement to the Police Mr. Cooper said that the appellant 
responded that Rashad had contacted the deceased and asked him about selling 
the rims from his vehicle; and that both he and Rashad met with the deceased 
and told him that they would take him to the person who wanted to purchase the 
rims. According to Mr. Cooper the appellant told him that they took the deceased 
to Cowpen Road where Rashad, who was being followed by the deceased and 
the appellant, pretended that something was wrong with his vehicle. He drove 
onto the shoulder of the road. The deceased followed Rashad’s vehicle onto the 
shoulder of the road and got out of his vehicle to assist Rashad. A short time 
later the deceased returned to his vehicle where he was shot by the appellant.  
 

8. During the trial, a statement Rashad gave under caution to the police on 17 
February 2012, was admitted into evidence, notwithstanding strenuous 
objections by Counsel for the appellant on the ground that it was wholly 
exculpatory to Rashad and therefore its prejudicial effect outweighed its 
probative value.  
 

9. Counsel then made an application, pursuant to section 75 of the Criminal 
Procedure Code Act (“the CPC”), to sever the indictment to have 
the brothers tried separately. The application was based on the ground that the 
statement given by Rashad was inadmissible. Further, Counsel for the appellant 
submitted that the statement incriminated the appellant and its admission was 
prejudicial to his defence. The Judge ordered that the joint trial continue.  
 

10. Counsel then made an application pursuant to Article 20 of the Constitution 
contending that neither appellant would have the benefit of a fair trial by an 
impartial court and as such the trial ought to be stayed. The Judge ruled that 
Article 20 of the Constitution would not be breached by having a joint trial; and 
further, that any possible prejudice could be prevented by strong directions to the 
jury.  
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11. The appellant and Rashad appealed the Judge’s rejection of their applications to 

this Court in Appeal Nos. 149 and 150 of 2014. The appeals were dismissed; and 
the trial continued.  
 

12. At the close of the case for the Prosecution, the Judge concluded that there was 
no evidence to support the charges in relation to Rashad and instructed the jury 
to return a unanimous verdict of “not guilty”. They did. 
 

13. On 9 July 2014, the jury, by a verdict of ten to two, convicted the appellant of the 
offence of Armed Robbery (a mistrial was declared on the murder count as the 
jury returned a verdict of ten to two guilty). A sentencing hearing was held on 3 
September 2014, at which time the Judge, having heard Counsel on the issue of 
sentencing, and having considered the probation report prepared by a Probation 
Officer, sentenced the appellant to ten years’ imprisonment. The sentence took 
into account the eleven months the appellant had spent in custody on remand.  

 
The Appellant’s Appeal  
 

14. On 21 July 2014, the appellant filed a Notice of Appeal which wrongly asserted 
that he had been convicted of murder contrary to Section 291 of the Penal Code. 
It contained the following grounds:  
 

“1. The Learned Trial Judge erred in law when he 
allowed prejudicial evidence to be given by the witness 
DETECTIVE SERGEANT ANTON RAHMING about 
a R.O.I. of the co-accused Rashad Nottage.  
 
2. The Learned Trial Judge erred in law when he failed to 
sever the Trial once the Appellant became embarrassed 
in his Trial when the exculpatory statement of his co-
accused was admitted into evidence. His 
statement incriminated the Appellant, and its admittance 
only proved to be  prejudicial to the 
Appellant’s defence.  
 
3. The Learned Trial Judge’s refusal to sever the Trial 
had infringed on the Appellant’s right to a fair trial 
pursuant to Article 20(1).  
 
4. The Learned Trial Judge erred in law when he failed to 
adequately and fairly put the defence to the jury.  
 
5. The verdict is unreasonable and cannot be supported 
having regard to the evidence.   
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6. The verdict is unsafe and unsatisfactory having 
regard to the circumstances of the case.”  

 
15. He filed an amended Notice of Appeal on 15 September 2014 which reflected the 

proper offence for which he had been convicted. The grounds of 
appeal remained unchanged.  
 

16. On 18 March 2016, almost two years after he had filed his appeal, the appellant 
filed another amended Notice of Appeal which added a new ground 6; and the 
old ground 6 became ground 7. Ground 6 now read:  
 

“6. The Learned Trial Judge erred when he failed to 
adequately direct the jury as how to treat the confession 
statement of the Appellant’s co-accused.”  

 
On 27 April 2016, Mr. Ducille advised the Court that an amended Notice of 
Appeal had been filed.  
 

17. On 28 June 2016, the appellant filed yet another amended Notice of Appeal; the 
Notice contained the following grounds:  
 

“(1) The Learned Trial Judge erred in law when he failed 
to sever the Trial once the Appellant became 
embarrassed in his trial when exculpatory statement of 
his brother, the co-accused, was admitted into 
evidence.  
 
(2) The Learned Judge’s refusal to sever the trial has 
infringed on the Appellant’s right to a fair trial pursuant 
to Article 20(1) of the Bahamian Constitution.  
 
(3) The Learned Trial Judge erred in law when he failed 
to adequately direct the jury how to treat the statement 
of his co-accused Rashad Nonage. Although the Judge 
had directed the jury not to rely on the evidence, the 
Learned Judge failed to alert the jury of the injustice that 
would ensue should they rely on the said statement. The 
Learned trial judge should have made an effort to 
illustrate to the jury and make pellucid the dangers in 
relying on the statement of the Appellant’s co-
accused.”  

 
18. During the hearing on 19 July 2016, Mr. Ducille made another application to 

further amend the appellant’s grounds. Mr. Gaskin foreshadowed his objection to 
the application; and the matter was adjourned to 28 July 2016 with an admonition 
to Mr. Ducille that the amended Notice must be filed and served by Friday, 22 
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July 2016. Despite the order of the Court it was not until 28 July 
2016, that another amended Notice of Appeal was filed. It set out an additional 
ground 4 which stated:  

 
“(4) The Learned trial judge erred in law when he failed 
to discharge the Jury when he discharged Rashad 
Nottage at the close of the case for the prosecution as 
this had the effect of being extremely prejudicial to the 
appellant having regard to the statement of 
Rashad Nottage that was admitted into evidence.”  

 
19. Following certain questions posed by the President, Dame Anita, about the 

submissions Mr. Ducille was making in relation to the Judge not discharging the 
jury and ordering a new trial after he had made his decision to direct the jury to 
acquit Rashad, Mr. Ducille applied to amend the appellant’s grounds again. He 
was granted leave to amend. The hearing was adjourned and on 26 September 
2016, the appellant's "Re-Re-Re-Re amended" Notice was now before the Court 
for its consideration.    
 

Ground 1  
 

20. Mr. Ducille submitted that the Judge erred when he allowed Rashad’s statement 
to be admitted into evidence because the statement was exculpatory in relation 
to Rashad, but incriminated the appellant, who was not the maker of the 
statement. Thus, suggested Mr. Ducille, the statement’s admittance could only 
prove to do the following:  
 

“1. Prejudice the Appellant in his defense before a jury, 
who are laymen;  
 
2. Prejudice the Appellant by contaminating the minds 
of the jury who could not at a later time be sanitized 
despite any directions from the  learned Judge; 
and  
 
3. Unfairly and unlawfully, bolster the Prosecution’s 
tenuous case against the Appellant and his co-
accused.”  

 
21. Mr. Ducille relied on the Australian case of Bannon v The Queen (1995) 185 

CLR 1 and argued that it is trite law that evidence given by a co-defendant 
cannot be used against another. At 
paragraph 19 of Bannon, Dawson, Toohey and Gummow, JJ observed:  

 
“Earlier in the judgment mention is made of a passage 
from the trial judge’s direction to the jury in which he 
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said: “what is said out of court and not in the presence 
of the co-accused is not evidence in the trial of the other 
accused.” This is undoubtedly correct as a general 
proposition. Out of Court statements are not evidence of 
the truth of what is said unless the statement falls within 
an exception to the rule against hearsay. One such 
exception admits evidence of a confessional nature 
against the maker.”  

 
22. Mr. Ducille need not have travelled so far for an authority inasmuch as this Court 

has expressed the selfsame view in Dwayne Lester Henderson, et al v 
Commissioner of Police MCCrApp & CAIS Nos. 172, 173 and 174 of 2013. I 
had occasion to say at paragraph 41:  
 

“41. It is trite law that out of court admissions by a co-
accused is only evidence against the maker; and cannot 
be used against his co-accused at trial. During the trial 
both Minnis and Colebrooke gave evidence and 
each denied having made the admissions attributed to 
them by Sergeant Demeritte. The inference of guilty 
knowledge and participation by Henderson does not 
appear to me to be a permissible logical inference from 
the evidence admissible against him, excluding 
obviously the statements 
of Minnis and Colebrooke which was evidence against 
only themselves. Thus, I am constrained to conclude 
that the magistrate fell into error when she convicted 
Henderson of the conspiracy counts.”     

 
23. Although I have condescended to addressing the above point of law, I hold the 

view that the issue raised in this ground, to wit, the Judge erred when he allowed 
Rashad’s statement to be admitted into evidence because the statement was 
exculpatory in relation to Rashad, but incriminated the appellant, who was not the 
maker of the statement was already traversed by this Court in the earlier appeal 
of the appellant and Rashad in Rashad Nottage, et al v The Attorney 
General SCCrApp & CAIS Nos. 149 and 150 of 2014 when both men challenged 
the Judge’s decision not to sever the trial; and alleged a breach of Article 20(1) of 
the Constitution.  
 

24. I recognise that the earlier appeal was made during the currency of the trial when 
the fairness or otherwise of the trial had yet to be determined; but in the course of 
discussing the matter of severance, Allen, P rejected Counsel for the appellants’ 
view that Rashad’s statement was exculpatory. At paragraph 26, the learned 
President, whose views were endorsed by John and Adderley, JJA, concluded:  
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“Having considered the contents of the statement given 
by the appellant Rashad Nottage this Court agreed with 
the trial judge that the statement was admissible as a 
mixed statement. Therefore, the judge did 
have a discretion to admit it into evidence.”    

 
25. In the course of presenting his submissions, Mr. Ducille urged no new material 

on us nor adverted to any authority to cause me to disagree with and diverge 
from the conclusion reached by the learned President. I also find that the 
statement of Rashad is a mixed statement; and in the premises, it was a 
confession as contemplated by section 20 of the Evidence Act. Thus, the basic 
proposition on which ground 1 stood, that is, the Judge erred by allowing an 
"exculpatory statement" into evidence falls away and the ground fails as a 
consequence.  

 
Ground 2  

 
26. As with ground 1, the issue of the judge’s decision not to sever the trial was 

addressed by the Court in appeals Nos. 149 and 150 of 2014 although at that 
time the infringement alleged was treated as an “anticipatory breach of the right 
to a fair trial”. At paragraphs 38 and 39 the Court held:  

 
“38. The refusal by the judge not to sever the trial could 
not at that stage equate to an infringement of the 
constitutional rights of the appellants. There has been 
no departure from good practice and the refusal to 
sever the trial could not be considered so prejudicial as 
to make the trial unfair.  
 
39. Further, as previously stated, the decision to sever a 
trial is made by the trial judge in the exercise of his 
discretion; the judge may or may not decide to sever the 
trial. In every case where a judge decides not to sever 
a trial should that mean that the co-defendants’ right to 
a fair trial has been infringed? We take the view that it 
cannot.”  

 
27. The Court endorsed the view of Scarman L.J. expressed in R v Moghal (1977) 

65 Cr. App. R. 56 at page 62:  
 

“The order created difficulties; but did not preclude the 
possibility of a fair trial.”  

 
28. I note that the Judge considered the cases of R v Sharp [1988] 1 All E.R. 65, R 

v Clewes (1830) 4 C&P 221, 172 ER 678 and R v Garrod [1997] Crim. L.R. 445 
on the issue of mixed statements; and Lobban v R [1995] 2 All E.R. 602 in 
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relation to the risk of prejudice to the appellant. On the issue of prejudice, the 
Judge concluded that he could give sufficient directions to the jury to reduce any 
prejudice which may result from the admission of the statement into evidence.  
 

29. Mr. Ducille did not adduce any material in the hearing before us to show that the 
Judge exercised his undoubted discretion not to sever unreasonably. I am 
unconvinced that I ought to arrive at a different conclusion to that reached by this 
Court differently constituted as I have not discerned anything said or done by the 
Judge which demonstrates that he considered something he should not have or 
that he failed to consider something he should have. In the premises this ground 
fails. 

 
Ground 3  
 

30. Mr. Ducille submitted that although the Judge directed the jury that the caution 
statement and video tape which Rashad gave and participated in is not and could 
not be evidence against the appellant; and that the jury must disregard them 
when considering the appellant’s case, the Judge ought to have gone further and 
explain to the jury why they were not to rely on that evidence. He argued that due 
to the lengthy oral and written statements, the jury would have an impossible task 
of performing the “mental gymnastics” necessary to appreciate what they should 
disregard in both.  
 

31. At pages 423 to 424 of the transcript, it appears that the Judge directed the jury 
in the following terms:  
 

"Mr. Foreman and members, the caution statement and 
video tape which Rashad Nottage made and gave to the 
police in Ramon Nottage’s absence is admitted in 
evidence in this trial I must tell you Mr. Foreman 
and members, that the statement and video made in 
Ramon Nottage’s absence implicating him is not and 
cannot be evidence against 
Ramon Nottage. Ramon Nottage was not present and 
had no opportunity to contradict what was said in that 
statement or in that video. You must therefore 
disregard that statement and video recording when you 
consider the case against Ramon Nottage.".  

 
32. The above quotation shows that the Judge explained to the jury why Rashad's 

statement could not be used by them in their consideration of the appellant's 
case, to wit, the statement was made in the appellant's absence and he had not 
been given an opportunity to respond to it or the video at the time. Although 
critical of the Judge’s directions to the jury and suggesting the Judge should have 
provided a “proper direction”, Mr. Ducille formulated a direction the Judge could 
have used.   
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33. In Lobban the Privy Council considered the appeal of an appellant whose co-

accused’s statement to the police contained portions implicating him in the 
commission of the offences charged. Despite an application by his counsel, the 
trial judge refused to edit the statement to redact his name and also refused an 
application to sever the trial.  
 

34. At page 796 of the judgment Lord Steyn, writing on behalf of the Board, said:  
 

"If a separate trial is not ordered, the interests of the 
implicated co-defendant must be protected by the most 
explicit directions by the trial judge to the effect that the 
statement of one co-defendant is not evidence against 
the other. And that duty the trial judge fulfilled in the 
present case by emphatic and repeated directions that 
the last paragraph of Russell's statement was irrelevant 
to the case against Lobban. The judge could not have 
been more explicit. For all these reasons the ground of 
appeal under consideration is rejected."  

 
35. A similar point was made by this Court, differently constituted, 

in Stephen Stubbs, et al v R Appeal Nos. 203 and 280 of 2013 and 106 and 8 
of 2014, at paragraphs 131 to 132. 
 

36. We find no merit in this ground of appeal and insofar as the appeal relies on its 
success, it fails.  

 
Ground 4  
 

37. The appellant complains that the failure of the Judge to discharge the jury after 
he had directed the jury to acquit Rashad amounted to a material irregularity 
because it meant that Rashad's statement was still before the jury and they could 
not be expected to excise it from their minds when they went to consider the 
appellant's case.  
 

38. I repeat the dicta of Lord Steyn in Lobban (Supra):  
 

"The judge has a discretion to order a separate trial. The 
practice is generally to order joint trials. But their 
Lordships observe that ultimately the governing test is 
always the interests of justice in the particular 
circumstances of each case. If a separate trial is not 
ordered, the interests of the implicated co-defendant 
must be protected by the most explicit directions by the 
trial judge to the effect that the statement of one co-
defendant is not evidence against the other.  
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39. In declining to accede to the application to discharge the jury, the Judge made 

the observation that in his view any prejudice to the appellant could be mitigated 
by a strong direction to the jury to disregard the statement of Rashad when 
considering the appellant's case. The Judge did so direct the jury. This 
submission rests on the highly speculative and, in my view, untenable proposition 
that the jury would ignore the very clear directions of the Judge not to have any 
regard to Rashad's statement during their deliberations on the appellant's case.  
 

40. Even if we were to find that the Judge erred in not discharging the jury following 
the acquittal of Rashad, we would not have found that the irregularity resulted in 
a miscarriage of justice because there was ample evidence independent of the 
statement upon which the jury could have quite properly concluded that the 
appellant was guilty of armed robbery, for example the evidence of Cooper of the 
conversation he had with the appellant and what he observed; and the discovery 
of one of the deceased's rims on the appellant's vehicle. We would have applied 
the proviso to section 13(1) of the Court of Appeal Act in any event.  

 
Conclusion  

 
41. In the premises, we dismiss the appellant's appeal against his conviction for 

armed robbery.  
 
Attorney General's Appeal  

 
42. On 17 September 2014 the Attorney General (the appellant/respondent) filed an 

appeal against, what they describe as the unduly lenient sentence imposed on 
the respondent/appellant, to wit, ten years’ imprisonment for armed robbery 
during the commission of which, a person was killed.   

 
43. The Court, differently constituted, in dealing with a similar appeal by the Crown 

under section 12(3) of the Court of Appeal Act considered the approach to be 
adopted by an appellate court in reviewing sentences in Attorney General v 
Frederick Derrick Francis Criminal Appeal No. 2 of 2007 and Regina v Angelo 
Brennen Criminal Appeal Nos. 9 and 10 of 2007.   
 

44. The approach in this jurisdiction follows that adumbrated by Lord Lane C.J. 
in Attorney General’s Reference No. 4 of 1989 [1990] 11 CAR 336. At page 
371 of that report Lord Lane said:   

 
“The first thing to be observed is that it is implicit in the 
section that this Court may only increase sentences 
which it concludes were unduly lenient. It cannot, we are 
confident, have been the intention of Parliament to 
subject defendants to the risk of having their sentences 
increased – with all the anxiety that that naturally gives 
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rise to – merely because in the opinion of this Court the 
sentence was less than this court would have imposed. 
A sentence is unduly lenient, we would hold, where it 
falls outside the range  of sentences which the judge, 
applying his mind to all the relevant factors, could 
reasonably consider appropriate. In that connection 
regard must be had to reported cases, and in particular 
to the guidance given by this court from time to time in 
the so-called guideline cases. However it must always 
be remembered that sentencing is an art rather than a 
science; that the trial judge is particularly well placed to 
assess the weight to be given to various competing 
considerations; and that leniency is not in itself a vice. 
That mercy should season justice is a proposition as 
soundly based in law as it is in literature.  
 
The second thing to be observed about the section is 
that, even where it considers that the sentence was 
unduly lenient, this Court has a discretion as to whether 
to exercise its powers. Without attempting an 
exhaustive definition of the circumstances in which this 
Court might refuse to increase  an unduly lenient 
sentence we mention one obvious instance; where in 
the light of events since the trial it appears either that 
the sentence can be justified or that to increase it would 
be unfair to the offender or detrimental to others 
for whose well-being the Court ought to be concerned.   
 
Finally, we point to the fact that, where this Court grants 
leave or a reference, its powers are not confined to 
increasing the sentence.”    

 
45. The Judge set out his reasons for imposing the sentence that he did. Can we say 

that he fell into error somehow? The appellant/respondent says that we 
can because the sentence is not consonant with others imposed in similar 
circumstances. This Court would not lightly interfere with a sentence imposed by 
a trial judge particularly because the judge would have had the benefit of hearing 
the evidence in the case and would, no doubt, have derived an understanding 
and feel for the case. He would also have had the opportunity to hear the plea in 
mitigation and the submissions of counsel on the matter of the appropriate 
sentence to be imposed.  
 

46. The question for us to decide was posited by Ganpatsingh, JA in Angelo 
Brennen (Supra) where at paragraph 17 he said:  
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"The question which arises in the appeal is whether the 
judge fell into error in the exercise of discretion in 
determining the appropriate sentence for the offence 
proved, having regard to the circumstances of the case 
and the character of the respondent. On this issue, an 
appellate court will only interfere with a judicial 
discretionary decision when it considers that the judge 
has gone plainly wrong, in the sense that he has gone 
beyond the range of sentences which could reasonably 
be considered appropriate. One approach is to ask 
whether the judge took into account irrelevant 
mitigating factors or failed to take into account relevant 
aggravating factors or ascribed too much weight to one 
and not enough to the other."   

 
47. In R v Gumbs 19 Cr. App. R 74, a case involving an appeal against the severity 

of sentence Lord Hewart, LCJ said:  
 

“Two principles from time to time have been mentioned 
in this Court, and  in some cases they may have to be 
considered together. One is that this Court never 
interferes with the discretion of the Court below merely 
on the ground that this Court might have passed a 
somewhat different sentence; for this Court to revise a 
sentence there must be some error in principle."  

48. In R v Ball 35 Cr. App. Rep. 154, Hilbert, J said at page 165: 

"In the first place, this Court does not alter a sentence 
which is the subject of an appeal merely because 
members of the Court might have passed a different 
sentence. The trial judge has seen the prisoner and 
heard his history and any witnesses as to character he 
may have chosen to call. It is only where a sentencer 
appears to err in principle that this Court will alter it. If a 
sentence is excessive or inadequate to such an extent 
as to satisfy this Court that when it was passed there 
was a failure to apply the right principles, then this court 
will intervene. 

In deciding the appropriate sentence a Court should 
always be guided by certain considerations. The first 
and foremost is the public interest. The criminal law is 
publicly enforced, not only with the interest of punishing 
crime, but also in the hope of preventing it. A proper 
sentence, passed in public, serves the public interest in 
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two ways: It might deter others who might be tempted to 
try crime as seeming to offer easy money on the 
supposition that if the offender is caught and brought to 
justice, the punishment will be negligible. Such a 
sentence may also deter the particular criminal from 
committing a crime again, or induce him to turn from 
criminal ways to honest living. Our law does not, 
therefore, fix the sentence for a particular crime, but 
fixes a maximum sentence and leaves it to the Court to 
decide what is, within that maximum, the appropriate 
sentence for each criminal in the particular 
circumstances of each case.  Not only in regard to each 
crime, but in regard to each criminal, the Court has the 
right and the duty to decide whether to be lenient or 
severe." 

49. Counsel for the appellant sought to persuade the Judge to impose a suspended 
sentence on the appellant pursuant to section 123 of the Penal Code because 
the appellant was a young man, twenty-four years of age with no previous 
convictions who up to the time of his arrest had been gainfully employed; and the 
probation report pertaining to the appellant spoke in quite favourable terms about 
him.  
 

50. The Judge noted Counsel’s representations but observed as follows at page 445 
of the transcript dated 3 September 2014: 
  

“The convict has, in my view, not shown any remorse at 
all for the offences for which he has been convicted. He 
maintains his innocence even after conviction in the 
trial.  

On the other hand, he has no previous convictions for 
any offence  and a positive probation report. The Court 
takes the view it has no  alternative but to commit the 
convict to prison as it is of the opinion that there is no 
other method of dealing with him that is appropriate 
having regard to the seriousness of the offence and the 
need for deterrence of this type of crime in the 
community.” [Emphasis added] 

51. The Judge having thus identified for himself one of the five purposes for 
punishment – deterrence – being called for in this case (the others being 
incapacitation, retribution and restitution) continued: 

 
“The question of rehabilitation in my view affects how 
long the be (sic) sentence should be. The sentence 
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should clearly not be too long as the convict has a 
chance at rehabilitation. He is a young man and when he 
comes from prison I hope he would have had time to 
reflect and see the error of his ways and seek ways to 
make himself a productive member of society, and 
clearly from the report he has the family support to 
make this happen.” 

 
52. While the Judge recognized that the offence for which the appellant was 

convicted attracted the sugary remedy of deterrence, he appears to have 
elevated rehabilitation above deterrence one paragraph later. There is nothing 
wrong with seasoning justice with mercy as Lord Lane stated but there must be a 
certain consistency disclosed in a judge’s sentencing remarks for an appellate 
Court to satisfy itself that the judge did not fall into error.  
 

53. I hold the view that although the prospect of rehabilitation is important, 
deterrence weighs more heavily in the balance between these two not wholly 
incompatible aims in the circumstances of this case.  
 

54. The offence of armed robbery is laid pursuant to section 339(2) of the Penal 
Code. It says as follows: 

“Whoever commits robbery, being armed with any 
offensive instrument, or  having made any preparation 
for using force or causing harm, shall be liable to 
imprisonment for twenty years: 

Provided that whoever commits robbery, being armed 
with any offensive  instrument shall, where the offensive 
instrument is a firearm, be liable to imprisonment for 
life.” 

 
55. The range of sentences which Parliament imposed provides an insight into their 

intent when this provision was enacted, to wit, persons who commit armed 
robbery while armed with a firearm should receive at the maximum, the most 
condign punishment a court can impose short of the death penalty. In other 
words, Parliament has determined firearm related robberies pose a serious threat 
to the peace and order of the country. 
 

56. The Judge did not consider the maximum penalty of life appropriate in view of the 
appellant’s mitigating circumstances, for example, his youth, previously 
unblemished record and capacity for rehabilitation. However, there were 
aggravating circumstances revealed by the evidence in the trial, for example, 
there was a calculated plan to rob the deceased, the appellant acted in 
combination with another and a life was lost in the course of the enterprise. 
Regard must be had also to the fact that this is not a case where the defendant 
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pleaded guilty so as to receive a lighter sentence than on a conviction following a 
plea of not guilty. 
 

57. In his sentencing remarks the Judge noted that the appellant showed no remorse 
for his actions. It is my view that rehabilitation can only truly begin with a 
recognition and admission of one’s culpability in the offence. Thus, the appellant 
did not demonstrate that he was worthy of the leniency shown to him by the 
Judge. Dr. Chaswell A. Hanna notes in his book, “Solutions to the Murder 
Problem”, at page 73 the philosophical underpinnings of such classical 
criminologists as Jeremy Bentham and Cesare Beccaria who believed that “crime 
can be prevented when the costs of committing them were perceived by the 
offender to outweigh the benefits”. 
 

58. In the recent case of Dudley Seide v R SCCrimApp. No. 287 of 2014, the 
appellant was convicted of an armed robbery during the commission of which a 
man was killed. He was sentenced to twenty years’ imprisonment. The appellant 
appealed his conviction but did not appeal his sentence. The Court dismissed his 
appeal and affirmed the sentence imposed on him by the trial judge. 
 

59. Mr. Gaskin urged upon the Court in the present appeal that an appropriate 
sentence would be one within the range of twenty to twenty-five years. John, JA 
in Attorney General v Todd [2011] 3 BHS J. No. 32 spoke to the task to be 
undertaken by a sentencing judge and the lengthy sentences imposed on 
offences such as murder and armed robbery in this jurisdiction. At paragraphs 44 
and 45 the following appears: 

“44 Sentencing is a judicial function and by far the most 
important function a trial judge has to perform. In the 
absence of statutory limitations the judge has a wide 
discretion. That discretion must, however, always be 
exercised in a judicious manner, that is to say, the judge 
is duty bound to take several matters into consideration. 
It has been said that he must take into consideration the 
aggravating as well as the mitigating factors. 
Consideration must be given to the nature of the crime 
and the manner in  which it was perpetrated. At the end 
of the day the judge using his judicial experience, taking 
into consideration the relevant case law and guidance 
given in earlier cases is left to determine what is fair and 
reasonable bearing in mind that no two cases are alike. 
It is a delicate balancing act… 

45 It must be accepted that sentences imposed by trial 
judges in this jurisdiction for serious offences e.g 
murder, manslaughter and armed robbery are on the 
upper end of the sentencing pole. We ask the question. 
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Is it always necessary to achieve the desired result that 
the sentence should be at the upper end? …” 

 
60. I am satisfied that the sentence imposed by the Judge falls below the scope of 

disagreement that courts may experience on the issue of an appropriate 
sentence. The sentence of ten years is unduly lenient as it does not adequately 
reflect the seriousness of the offence, the aggravating factors of the case and 
does not to my mind represent a deterrent in the circumstances of this case. 
 

61. Thus, we are constrained to set aside the Judge's sentence of ten years and, 
although cognizant of the need not to deprive the appellant of all hope, impose a 
sentence of twenty years' imprisonment. The sentence is to run from the date of 
conviction. 

 
 

___________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 
62. I agree.  

 
 
 

___________________________________________ 
The Honourable Dame Anita Allen, P 
 

 
63. I also agree.  

 
 

___________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 

 
 
 
 
 
 


