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In August 2010 it was ordered by consent that the ship Blessed 3 be sold for $451,000.00. 
The caveator/respondent subsequently sought and successfully obtained a variation of the 
Consent Order. Post the variation a priorities hearing was held and a ruling rendered. The 
Plaintiff/Appellant appeals both the variation and priority rulings. 
 
Held:- both appeals are allowed, the purported variation of the Consent Order dated 
August 26, 2010 is set aside, all payments by the Admiralty Marshall made pursuant to 
the Consent Order and set out in his Affidavit filed on 26th October 2014 are affirmed, 
costs in the actions below and the appeal are the appellant’s to be taxed if not agreed. 
 
per Allen, P 
 
The learned judge was factually wrong to hold as he did in the May 4th ruling that the 
appellant was paid $188, 322.40 from the proceeds of sale, as opposed to the claimed 
$71,280.00 in its Statement of Claim. It appears that the learned judge misunderstood the 
dual role played by the appellant as both judgment debtor for services provided to the 
defendant/respondent pre the arrest of the ship and as a third party service provider to the 
Admiralty Marshall.  
 
The affidavit evidence of the Admiralty Marshall and the Deputy Admiral Marshall 
clearly demonstrate that as a result of the arrest of the ship dockage fees were incurred 
during the 16 months the ship was under arrest. It was therefore unreasonable for the 
learned judge to have stated at paragraph 26 of his ruling that it defied logic for the 
plaintiff to submit that the Caveator or even the Admiralty Marshall ought to have known 
of the existence of the dockage fees.  
 
Section 281 of the Merchant Shipping Act is clear. Any costs arising from the arrest of a 
ship have priority over all claims. Docking fees during the period of arrest clearly fall 
within this category of priority expenses; as such the learned judge erred when he ruled, 
at paragraph 30 of the May 4th 2011ruling that the payment made to the appellant was 
irregular as they did not comply with the Merchant Act.  
 
With this determination the majority of the remaining grounds of appeal become 
academic; as the funds remaining post the settlement of the Admiralty Marshall expenses 
are insufficient to cover either the appellant’s judgment debt or the caveator/respondent’s 
charges.  
 
It is clear from the transcript of proceedings that the procedure stipulated at sub (2) for 
making a personal costs order against an attorney was not followed. In light of this the 
learned judge’s holding at paragraph 17 of the Priorities ruling namely, that Counsel for 
the appellant is to pay one half of the Caveator’s costs is set aside. 
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_______________________________________________________________________ 
 

J U D G M E N T 
________________________________________________________________________ 

 

Judgment Delivered by the Honourable Dame Anita Allen, P 

1. This is a combined appeal of two decisions of the Hon. Mr. Justice Stephen Isaacs 
dated May 4th 2011 (Consent Order Ruling) and May 24th 2013 (Priorities 
Ruling). The Consent Order Ruling, modified the consent order entered between 
the parties on August 26th, 2010 to read that “… the Plaintiff’s legal fees and fees 
incurred by and on behalf of the Admiralty Marshall in the amount of $232, 
339.00 are to be deducted from the sale price and legal fees to be taxed if not 
agreed.”  The Priorities Ruling affirmed the Consent Order ruling and further 
solidified the holding that the appellant’s claim ranks in pari passu, with that of 
Grand Bahama Shipping Company LTD (GBSL).  

 
Background  

 
2. The appellant is a Bahamian Company engaged in the business of dredging, 

aragonite and sand mining and related shipping services. In the spring of 2009 the 
appellant commenced admiralty proceedings by way of a writ of filed on April 6th; 
seeking to recover monies due for work and services provided to the vessel 
“Blessed 3” aka “Blessed 300” (“the ship”); namely loading and unloading 
services with respect to sand products, docking facilities and re-payment of certain 
disbursements for the said vessel.  
 

3. On April 7th 2009, following the order of Isaacs J, a warrant for the arrest of the 
ship was issued. The Admiralty Marshall thereafter arrested the ship.  On May 
21st, 2009 a statement of claim filed by the appellant set out their particulars of 
claim. They are as follows:- 
 

“Particulars 
 

1. Dockage fees for the period August 2008 to 
April 6th 2009 - $71,280.00 

2. Loading of barge, rental of loader and dump 
trucks (31/12/08) - $27, 998.42 

3. Unloading of barge, rental of loader and dump 
truck (13/3/09) - $27, 998.42” 
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4. Subsequent to the filing of the Statement of Claim, Isaacs J granted an order on 
August 10th, 2009, for the appraisal and sale of the vessel. Judgment in default of 
defence was granted, on 10 August 2009, to the appellant in the sum of 
$127,276.84. Following this on September 4 2009 Benjamin Ferguson, the Deputy 
Admiral Marshall, swore an Affidavit stating as follows :-  

 
“1. That the vessel which is the subject of this action has been 
under arrest since 7th April, 2009. 
2. That since that date daily dockage and security fees have 
been incurred. 
3. That pursuant to the Order of the Court made herein on 
10th August, 2009 I have solicited an appraisal on the said 
vessel. I now produce and annex hereto as Exhibit BF1 a copy 
of the said appraisal.” 

 
5.  The Condition & Appraisal Survey Report exhibited to the said Affidavit gave the 

fair market value of the ship as $850,000.00 Bahamian Dollars as at August 16, 
2009. 
 

6. On January 18th, 2010 the Court granted the Admiralty Marshall permission to sell 
the ship and/or conduct a private auction of the same. Some six months later, on 
July 2nd 2010, a praecipe for caveat was entered by Grand Bahama Shipyard Ltd, 
the caveator/respondent. The praecipe asserts that, “... the intending Caveator 
claims to have a right of action in rem against the above-mentioned property or the 
proceeds of sale for repairers rendered in the approximate amount of 
B$350,663.76 together with interest thereon and legal costs.”  
 

7. On August 19th 2010, Davis & Co., Counsel for the appellant filed a Summons on 
behalf of the appellant seeking, “ an Order approving the sale of the ship to James 
Curling of Tycoon Management or his assigns upon terms stated in the Affidavit 
of the Admiralty Marshall filed herewith.”  The terms averred to in that Affidavit 
are pertinent to the determination of this appeal and as such I set the Affidavit of 
Commander Patrick McNeil out in full. There he states : 
 

“1. I am the Port Controller of the Commonwealth of The 
Bahamas and the Admiralty Marshall appointed in this 
cause by this Honourable Court in relation to the arrest 
and detention of the Barge Blessed 300. I make this 
affidavit from my own knowledge. The information made 
and contained herein are true and correct to the best of 
my knowledge information and belief.  
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2. By Order dated January 18th 2010 and filed herein on 
March 4th 2010 I was ordered to advertise and seek the 
sale of the said vessel.  
3. Pursuant to the said Order I caused an advertisement 
to be issued seeking bids for the purchase of the said 
vessel. Four bids were received and I accepted the bid of 
Four Hundred and Fifty-One Thousand Dollars 
($451,000.00) as indicated in the attached letter to Philip 
McKenzie which is now produced and shown to me as 
Exhibit PM1. 
4. I am satisfied that the offer is the best available in this 
market and having regard to the ongoing expenses being 
incurred to continue the arrest of the vessel the sale is 
depreciating considerably. The continuous security 
necessary to maintain the arrest for the past year now 
exceeds One Hundred and Eighty-Eight Thousand 
Twenty Dollars and Twenty-Nine Cents ($188,020.29). 
(Statement of Bahamas Maritime Connexion Limited is 
now produced and shown to me as Exhibit PM2. 
5. That I am aware that a Caveat has been filed in this 
matter on behalf of the Grand Bahama Shipyard. 
6. In the circumstances I strongly recommend that the 
Court approves the sale of the Barge Blessed 300 such 
that the judgment and expenses may be settled pursuant 
to the Order dated January 18th, A.D., 2010.” 

 
8. On August 26th 2010 Isaacs J ordered, by consent, the sale of the Ship to Tycoon 

Management for the aforementioned sum. The Order provided that ; 
 

i. The Admiralty Marshall is Authorised to sell the barge 
“Blessed 3” aka “Blessed 300” to James Curling of  
Tycoon Management or his assigns for the sum of Four 
Hundred Fifty- one Thousand Dollars ($451,000.00) in the 
currency of the Commonwealth of the Bahamas and to 
execute all assurances he deems necessary; 

ii. The judgment debt, Plaintiffs legal fees and fees incurred 
by and on behalf of the Admiralty Marshal are to be 
deducted from the sale price, and legal fees to be taxed if 
not agreed; 

iii. The Admiralty Marshall is authorized to settle other 
proven claims against the defendant in accordance with 
the admiralty rules from the balance of the proceeds of 
sale; 
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iv. The Defendant reserves the right to an accounting of the 
proceeds of sale; 

v. That the Defendant pays the plaintiff the costs of these 
proceedings.  

 
9. On September 23rd, 2010 the Caveator applied to the Court, by way of summons, 

for an Order setting aside the Consent Order of August 26th, 2010 or alternatively 
an order varying clause ii of the Consent Order. Deidre Henfield an Executive 
Legal Assistant in Chambers of Callenders & Co swore an Affidavit in support of 
the Summons and asserted as follows :-  
 

“11. By an agreement dated July 28 2008 [the 
Caveator/Respondent] contracted with [the 
Defendant/Respondent] to repair the ship and provide dry 
docking services. At pages 1 of exhibit DH1 I exhibit a copy of 
the agreement.  
 
12. Pursuant to that agreement GBSL carried out the contracted 
work and subsequently issued an invoice to [the 
defendant/respondent] in the amount of $359,845.00. Mr. Sean 
Pratt on behalf of Sand Mine Dredging confirmed signed the 
said invoice indicating that the work had been performed 
satisfactorily and that the amount now due and was $359,845.00 
At pages 2 of exhibit DH1 I exhibit a copy of the Invoice. 
 
13. On August 29 2008 the Defendant/respondent paid $9,181.00 
towards the balance of the said invoice leaving an outstanding 
balance of $350, 663.76… 
 
14. The barge was removed from the property of the 
caveator/respondent in August 2008. 
 
15. At the hearing on August 25 2010 the appellant relied on the 
Affidavit of Commander Patrick McNeil dated August 19 2010. 
 
16. The Plaintiff indicated to the Court that the Admiralty 
Marshall was owed $188,020.29 or thereabouts  …. 
 
17. … 
18. … 
 
19. I am informed that on September 9 2010 Mrs. Whittaker was 
advised by the Commander McNeal that the Admiralty 
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Marshall’s fees were in fact $430,000.00 and that an error had 
been made in calculating the amount owed to the Admiralty 
Marshall. As such after the Admiralty Marshall’s fees are paid 
there would be no funds to satisfy any other claim.  
 
20. I verily believe that had Counsel been informed that the 
Admiralty Marshall’s fees amounted to $430,000.00 Counsel to 
the Caveator/Respondent would have requested that other bids 
be sought so that some of the claims could be partially satisfied. 
Further that Counsel for the caveator/respondent would not 
have consented to the sale of the barge to Tycoon Investments 
but would have requested that further efforts be made to find 
another suitable purchaser.” 

 
10. Subsequently, on October 26th, 2010 the Admiralty Marshall filed an affidavit in 

reply setting out in detail all fees settled by himself. He states: 
 
“3. That in the absence of the immediate sale of the said barge 
the costs associated with the arrest of the said barge would have 
continued to increase thereby devaluing the barge. 
 
4. Attached hereto are copies of the invoices settled by myself as 
Admiralty Marshall and listed as follows:- 
 

a. Admiralty Marshall statutory fee - $2,000.00 
b. Admiralty Marshall fee - $14,800.00 
c. Deputy Admiralty Marshall fee - $9,450.00 
d. Administration fee - $3,700.00 
e. Security fee - $196,979.00 
f. West Atlantic Marine Ltd (Brokers) - $5,410.00 
g. Dockage fees paid to Nassau Island Development Co. Ltd 

- $188, 322.40 
h. Legal fees paid to Davis & Co - $25,000.00 

 
5. The above listed fees are all legitimate customary fees 
associated with the arrest of vessels and barges within the 
Commonwealth of The Bahamas. 
 
6. The fees paid to Davis & Co attorneys for the Plaintiff were 
paid pursuant to the agreement between Davis & Co. and 
Messers. Callenders & Co. which is evident by Callenders & Co. 
letter dated August 31st, A.D. 2010.  
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7.Contrary to the assertion made in Sheila Taylor’s referenced 
affidavit, my affidavit filed herein on 19th August A.D 2010 at 
paragraph 4 thereof clearly states that “ … the continuous 
security necessary to maintain the arrest for the past year now 
exceeds One Hundred and Eighty-Eight Thousand Twenty 
Dollars…” … At no time was it represented that the above 
quoted figure was an approximation of the entire Admiralty 
Marshall fees and costs. The security costs was highlighted to 
show how quickly the value of the barge was depreciating due to 
the rising costs associated with its arrests and the need to 
approve the sale. 
 
8. … 
  
9. In fact the consent Order filed herein … did not put an 
amount on fees payable to the Admiralty Fee …” 

 
11. The matter came on for hearing on 4 November 2010 and by way of his ruling 

dated 4th May 2011, Isaacs, J acceded to the application of the caveator/respondent 
to vary the Consent order of August 26, 2010. The Consent Order was varied to 
remove paragraph ii, set out at paragraph 8 above, and replace it with the 
following:-   

 
“The Plaintiff/Appellant’s legal fees and fees incurred by and on 
behalf the Admiralty Marshall in the amount $232,339.00 are to 
be deducted from the sale price and legal fees to be taxed if not 
agreed” 

 
12. The ruling further provided that in accordance with the Merchant Shipping Act, 

the claims of the appellant and the caveator/respondent ranked pari passu with that 
of the plaintiff/appellant, and as such the payments made to the appellant and its 
attorney’s Davis & Co were irregular as they did not comply with the Merchant 
Shipping Act which required the Court to sanction payment of the same. The 
learned judge stated in his Consent Order ruling as follows :-  
 

“12. The Court has an inherent jurisdiction to set aside or vary 
its own orders particularly where the parties acted under a 
common mistake. … 
 
17. What transpired in this action is that the Admiralty 
Marshall submitted invoices in the total amount of $232,339.00 
in his Affidavit of 26 October 2010, which is obviously after the 
Consent Order. The Caveator, applying the provisions of the 
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Merchant Shipping Act (MSA) concluded that these cost were 
legitimate. … 
 
22. In this case the Intervener has effectively surrendered 
certain rights by accepting that the amount of $232,339.00 as 
opposed to $188,020.29 as reflected in the Admiralty Marshall’s 
Affidavit of 19 August 2010, as legitimate expenses. However the 
communication on 9 September 2010 which states that the 
Admiralty Marshall’s fees were $430,000.00 would mean 
effectively that the Caveator would have  to surrender 
practically all of its rights. There is no clear language in the 
Consent Order that would allow the Court to infer that the 
Caveator intended such a result.  
 
23. The Plaintiff (appellant) contends that it was always aware, 
as was the Admiralty Marshall, that the vessel was lying at its 
port incurring dockage fees, and that the Admiralty Marshall 
would incur costs in addition to security costs, and therefore 
there was no common mistake, but only a mistake by the 
Caveator. The Plaintiff submits that the pleadings and Affidavits 
by the Deputy Admiralty Marshall filed 4 September 2009 and 
by the Admiralty Marshall filed 19 August 2010 reveals this. 
 
24. The agreement between the parties was struck on or before 
26 August 2010, the date of the Consent Order. At that time the 
Admiralty Marshall’s fees amounted to $188,020.29. By the 
Affidavit of the Admiralty Marshall filed 26 October 2010 he 
stated at paragraph 12 that he was informed on 9 September 
2010 by the Plaintiff that it provided dockage fees from a time 
predating the arrest of the ship which continued until the ship 
was sold. Also on 26 August 2010 the Admiralty Marshall paid 
out to the Plaintiff $188,322.40 which is in addition to the costs 
stated in the Affidavit of 26 August 2010.  
 
25. This information is not only new to the Admiralty Marshall 
and the Caveator, but it was not in their contemplation at the 
time the Consent Order was given. By the Affidavit of the 
Admiralty Marshall filed 26 October 2010 the Admiralty 
Marshall’s claim is $232,339.00 which the Caveator opines is 
legitimate under the MSA, the Plaintiff was paid $188,322.40 
from the proceeds of sale, but had claimed $71,280.00 in its 
Statement of Claim. These sums amount to $420,671.00. The 
Admiralty Marshall also paid out on that day $25,000.00 to 
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Davis & Co without a taxation being conducted in the absence of 
an agreement as contemplated by the Consent Order. The total 
payout therefore was $445,661.40 from a sale price of 
$451,000.00 
 
26. For the Plaintiff to submit that the Caveator, or even the 
Admiralty Marshall ought to have known of these dockage fees 
submitted after the Consent Order was entered defies logic. 
 
27. Given these payments by the Admiralty Marshall which 
amount to $445,661.40, there is very little left for the Caveator, 
whose claim ranks pari passu with that of the Plaintiff, out of a 
sale price of $451,000.00 
 
28. It appears that this inequity arose from a revised claim by 
the Plaintiff which was collected by the Admiralty Marshall and 
paid to the Plaintiff.  
 
29. From the proceeds of sale, and what are accepted as 
legitimate costs of the Admiralty Marshall the law requires the 
proceeds to be distributed as follows: 
 

a. Admiralty Marshall’s claim for commission and 
expenses in the amount of $232,339.00 
b. The Plaintiff’s costs of the arrest and the sale of 
the vessel to be taxed if not agreed. 
c. The Plaintiff’s claim and the Caveator’s claim 
ranking pari passu. 

 
30. In these circumstances the payments made to the Plaintiff 
and to Davis & Co were irregular as they did not comply with 
the MSA which requires the Court to sanction such payments. 
Those sums paid out to Davis & Co and to the Plaintiff are to be 
returned and held in an interest bearing account at a reputable 
commercial bank by Counsel for the Plaintiff and the Caveator. 
The fees for Davis & Co must be taxed if not agreed and the 
payments to the Plaintiff and the Caveator are to be subject to a 
priorities hearing. 
 
31. To achieve this result clause 11 of the Consent Order is 
hereby varied [ as set out paragraph  11 above. …” 
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13. Consequent on the learned judge’s ruling the Caveator/Respondent subsequently 
filed an application for a priority hearing, pursuant to Order 67 Rule 22, of the 
Rules of the Supreme Court, seeking, inter alia, a determination of the priorities of 
the claimants and the amounts due to the said claimants. The appellant submitted 
as a preliminary point that only a party obtaining judgment may apply to the court 
for an Order determining the priority of claims against the proceeds of sale where 
a ship has been sold by Court Order. At the conclusion of the hearing Isaacs J 
issued the Priorities Ruling dated May 24th, 2013. The learned judge found as 
follows; 
 

“ 7. Order 67 r.2(1) of course entitles any party who has 
obtained or obtains judgment against the ship or proceeds of 
sale of the ship to apply for an order determining priorities. The 
Caveator obtained a judgment on 4 May 2011 ordering that the 
proceeds of sale held and distributed by Mr. Davis be returned 
and placed in an interest bearing account in the names of the 
Caveator and the Plaintiff. This was never done. 
 
8. Additionally the Plaintiff took on the position that an Order 
obtained by the Caveator which was filed on 26 August 2010 was 
a judgment and could not be varied. It does not lie in the mouth 
of the Plaintiff to resile from that position on this application. 
 
9. … 
 
10. … The judgment of 4 May 2011 ordered the Plaintiff and 
Caveator to apply for a priorities hearing. Since the judgment 
also determined that the claims of the Plaintiff and Caveator 
were to rank pari passu the priorities hearing is essentially to 
secure the Court’s approval of the division of the proceeds.  
 
11. I doubt that it was the intention of Parliament to prohibit an 
interested party from making an application for priorities 
 
12. ... 
 
13. … The Plaintiff claims to possess a maritime lien and has 
submitted that its claim and related expenses are to be given 
priority over any other claim as it arrested the ship. The 
Plaintiff relies on section 281 of the Merchant Shipping Act … 
 
14. This section addresses charges and expenses incurred 
effecting the arrest of a ship, which is not the same issue as the 
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priority between the Plaintiff and Defendant relative to the 
balance of the proceeds of sale.  
 
15. The Caveator has evidenced an agreement with the 
Defendant dated 28 July 2008 to provide docking facilities, dry 
docking facilities and perform repairs which, it submits, gives it 
a maritime lien under section 227(1)(b) of the Merchant 
Shipping Act. … The Caveator has a claim for dues and 
outstanding fees. The Plaintiff on the other hand has not 
demonstrated by documentary evidence that it has any contract 
with the Defendant whatsoever.  
 
16. The Plaintiff’s claim in its Writ of Summons is a liquidated 
demand for work done and service provided, it is not 
particularized. In the event that the Plaintiff can establish such a 
lien its claim would at best rank pari passu with that of the 
Caveator, as stated in the decision of 4 May 2011. 
 
17. Having resolved the preliminary point in favour of the 
Caveator, insofar that it has a right in the circumstances to 
make this application, there is no basis for acceding to the 
Plaintiff’s submissions that it has a possessory lien and that its 
claim takes priority over any other claim. The claim to a 
possessory lien, which carries the highest priority, is raised for 
the first time during this application without any evidence to 
support such a claim. The Plaintiff’s reliance on The Ruta (2001) 
1 AER 45 and The Ioni’s Daskaletis [1974] Lloyds 174 is 
misplaced without the evidence to support its position in the first 
place. 
 
18. When section 277 of the Merchant Shipping Act is 
considered, it is a fair conclusion that both the Plaintiff and the 
Caveator may qualify under s. 277 (1)(b). The section provides 
in full:  
 
“277.(1) The following claims shall be secured by maritime liens 
on a ship – 
 
19. In the result paragraphs 29 and 30 of the ruling of 4 May 
2011 obtain and they are repeated here … (see paragraph 12 
above).  
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14. On May 23rd 2011 the appellant issued a notice of appeal of the Consent Order 

Ruling of May 4th 2011 and filed a Notice of Appeal of the Priorities Order on the 
March 18th 2014. A Respondent’s Notice was filed on June 8 2011.The appeals 
were consolidated by the Court of Appeal and heard jointly. 
 

Grounds of Appeal 
 

15. Six (6) grounds of appeal were filed in relation to the Consent Ruling of May 4th , 
2011. Those grounds are as follows; 
 

1. The learned judge erred in law and in fact in finding that there 
was a common mistake between the parties. 

2. The learned judge erred in law in finding that he was not functus 
officio and could vary the order of  August 26th  2010 as he did 
notwithstanding the Admiralty Marshall had already acted upon 
the initial Order made. 

3. The learned judge erred in varying the order as he did in that he 
failed to consider that he had on prior occasions ordered the 
payment to the plaintiff of its judgment debt out of the proceeds 
of the sale of the vessel. The Order to pay the judgment debt, 
which has now been removed as a result of the variation, could 
not have been, as he held: 

a.) the subject of a common mistake;or 
b.) a matter new to the Admiralty Marshall and the 
Caveator or … not within their contemplation at the time 
of the Consent Order (paragraph 25 of the decision) 

4. The learned judge erred in law and in fact in finding that the 
dockage fees for the period of the arrest was not a legitimate 
expense of the arrest.  

5. The learned judge erred in law and in fact in finding that the 
fees incurred by and on behalf of the Admiralty Marshall be 
limited to $232,339.00 notwithstanding the opinion of the 
Admiralty Marshall that additional expenses had been 
legitimately incurred. 

6. The learned judge erred in fact and in law in holding that the 
statement of the Admiralty Marshal, who was a successor-in-
office to the person who initially made the arrest, as to his 
personal knowledge of the dockage expenses indicated that the 
said dockage expense was not legitimate. 

 
16. Six (6) grounds for appeal were also filed on March 18th, 2014 in relation to the 

Priorities Ruling of May 24th, 2013. Those grounds are as follows; 
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17. The Respondent’s Notice contends that the learned judge’s decision to vary the 

Order dated August 26 2010 be upheld upon the grounds relied on by the Learned 
Judge and alternatively, in the event the Court determines that the Learned Judge 
did not have jurisdiction to make the Order that he did that this Court should now 
make the same Order by way of appeal. 

 
Discussion 

 
18. In my view Grounds 1, 2,  4, 5 and 6 of the 23 May, 2011 Notice of Appeal are 

inter-related, Ground 4 of the 2011 Notice of Appeal overlaps with Ground 1 of 
the Notice of Appeal filed  on 18 March, 2014 and are both dispositive of the 
appeal.   
 

19. The learned judge was factually wrong to hold as he did in the May 4th ruling that 
the appellant was paid $188, 322.40 from the proceeds of sale, as opposed to the 
claimed $71,280.00 in its Statement of Claim. It appears that the learned judge 
misunderstood the dual role played by the appellant as both judgment debtor for 
services provided to the defendant/respondent pre the arrest of the ship and as a 
third party service provider to the Admiralty Marshall.  
 

20. The affidavit evidence of the Admiralty Marshall and the Deputy Admiral 
Marshall clearly demonstrate that as a result of the arrest of the ship dockage fees 
were incurred during the 16 months the ship was under arrest. Given the Affidavit 
of the Deputy Admiral Marshall filed 4 September 2010 stating that docking fees 
were being incurred daily, it was unreasonable for the learned judge to have stated 
at paragraph 26 of his ruling that it defied logic for the plaintiff to submit that the 
Caveator or even the Admiralty Marshall ought to have known of the existence of 
the dockage fees.  
 

21. Section 281 of the Merchant Shipping Act states: 
 
“ Anything to the contrary notwithstanding in this Act or in 
any other law, any sum awarded by the court as costs arising 
out of any proceedings in respect of the arrest of a ship or the 
subsequent sale thereof, including such charges or expenses 
incurred in effecting the arrest of sale shall have priority over 
all claims in payment out of the proceeds of the sale or of any 
moneys paid into court for the release of the ship from that 
arrest and, subject to such payment, the court shall determine 
the order of priority of the claims in accordance with the 
foregoing provisions of this part.” 
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The section is clear. Any costs arising for the arrest of a ship have priority over all 
claims in payment out of the proceeds of the sale. Docking fees during the period 
of arrest clearly fall within this category of priority expenses; as such the learned 
judge erred when he ruled, at paragraph 30 of the May 4th 2011 judgment that the 
payment made to the appellant was irregular as they did not comply with the 
Merchant Act. The learned judge did not have the jurisdiction to vary the original 
Consent Order in a manner that caps the expenses of the Admiralty Marshall; as 
such the variation cannot stand. 
 

22. With this determination the majority of the remaining grounds of appeal become 
academic; as the funds remaining post the settlement of the Admiralty Marshall 
expenses are insufficient to cover either the appellant’s judgment debt or the 
caveator/respondent’s charges.  
 

23. Comment however must be made of the judge’s decision to hold counsel for the 
appellant in this matter personally liable for costs.  Order 59 r. 8(1) of the Rules of 
the Supreme Court states as follows :-  

 
“8.(1) Subject to the following provisions of this rule, where in 
any proceedings costs are incurred improperly or without 
reasonable cause or are wasted by undue delay or by any other 
misconduct or default, the Court may make against any attorney 
whom it considers to be responsible (whether personally or 
through a servant or agent) an order – (a) disallowing the costs 
as between the attorney and his client; and (b) directing the 
attorney to repay to his client costs which the client has been 
ordered to pay to other parties to the proceedings; or (c) 
directing the attorney personally to indemnify such other parties 
against costs payable by them 
 
(2) No order under this rule shall be made against an attorney 
unless he has been given a reasonable opportunity to appear 
before the Court and show cause why the order should not be 
made. 

 
24. It is clear from the transcript of proceedings that the procedure stipulated at sub (2) 

for making a personal costs order against an attorney was not followed. At no time 
during the course of the matter was Counsel informed that the Court was 
considering making a personal costs order against Counsel; neither was Counsel 
given the opportunity to be heard on such an issue. In light of this the learned 
judge’s holding at paragraph 17 of the Priorities ruling namely, that Counsel for 
the appellant is to pay one half of the Caveator’s costs is set aside.  
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25. In the premises both appeals against the learned Judge’s Rulings of May 4th 2011 
and May 24th 2013 respectively are allowed. The purported variation of the 
Consent Order dated August 26, 2010 is set aside, all payments by the Admiralty 
Marshall made pursuant to the Consent Order and set out in his Affidavit filed on 
26th October 2014 are affirmed. Costs in the actions below and the appeal are the 
appellant’s to be taxed if not agreed. 
 

26. The Respondent’s Notice is dismissed. 
 
 

__________________________________ 
The Honourable Dame Anita Allen, P 

 

27.  I agree. 

 
__________________________________ 
The Honourable Mr. Justice Adderley, JA 

 
 

28. I also agree. 
 

__________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 

 


