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Civil appeal – Intestacy – Sale of property of which a minor has an interest by a personal 

representative - Probate and Administration of Estates – Relation back - Sections 10, 22, 28 and 

29 of the Administration of Estates Act – Sections 16, 30 and, 41 of the Limitation Act – Sections 

11 and 63 of the Probate and Administration of Estates Act  

By her Last Will and Testament, dated 9 January 1982, Pearl Leona Moxey (Pearl L) devised her 

house situated at Boyd Road to her two sons Eddison Moxey (Eddison) and Charles Moxey Sr. 

(Charles Sr.) as tenants in common. On 1 July 1983 Pearl L died and in March 1987 Probate was 

granted to Eddison. Eddison lives in Grand Bahama. Charles Sr. lived in the home with his 

mother, his girlfriend and their two minor children Pearl Moxey and Charles Moxey Jr., the 

respondents in this appeal. The appellant is the grand-daughter of Pearl L, being the daughter of 

Barbara Barnes (Barnes), the sister of both Eddison and Charles Sr. Barnes and the appellant 

lived next door to the subject property.  
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On 20 January 2003 Charles Sr. died intestate; he was survived by his two minor children, the 

respondents. A few months later in May 2003 Eddison, as executor of Pearl L’s estate, conveyed 

the property to the appellant. The property was sold to the appellant for $100,000.00. The 

entirety of the proceeds of sale was purportedly divided into two equal parts; one part to Eddison 

and the other part to Barnes. A payment of $6,000.00 was given to the respondents. In June 2003 

the appellant swore an affidavit in support of stamp duty exemption indicating that the value of 

the home was $188,000.00. The attorney that acted in the probate of Pearl L’s estate also acted 

for both the vendor and the purchaser in the conveyance transaction.  

In May 2014 the respondent Pearl conducted a search of the title to the property. The following 

year in June 2015 the respondents entered into occupation of the home in reliance on the one half 

undivided share which, they say, formed a part of their father’s estate. The appellant, thereafter, 

commenced an action in trespass against the respondents.  

The Court below held that the appellant holds the property jointly for herself and for the Estate 

of Charles Sr. as trustee; in essence, she holds Charles Sr. Estate's undivided half interest in trust 

as tenants in common with her own beneficial interest. The appellant appealed to this Court 

seeking an order that she was the sole owner of the land by virtue of the May 2003 conveyance 

and the operation of the Limitation Act. 

Held: appeal dismissed; costs to the respondents to be taxed if not agreed.  

Where a personal representative desires to sell a property of which a minor has an interest the 

personal representative is required to seek the approval of the Court or at minimum the approval 

of the parents or guardian of the minor in question. The Court could give directions which may 

include putting the child's share of the sale proceeds into a trust until the child reaches the age of 

majority. 

The appellant cannot be considered a bona fide purchaser for value without notice as section 41 

of the Limitation Act provides that even if a purchaser was not a party to the fraud or 

concealment if it is shown that at the time of the purchase he knew or had reason to believe that 

the fraud or concealment had taken place he would not be an innocent party. In the present case 

the knowledge of the appellant’s attorney must be imputed to the appellant, thereby preventing 

her from claiming to be a bona fide purchaser for value without notice. 

The earliest that the respondents would have been aware that the appellant was laying claim to 

the subject property was November 2003 when the conveyance was recorded.  As such, their 

limitation period expired in November 2015. The respondents’ claim was lodged in August 2015 

during the currency of the limitation period. 

The law is clear that the duties and powers of a personal representative commence upon the 

personal representative's appointment. However, the powers of a personal representative relate 

back to give acts by the person appointed which are beneficial to the estate occurring prior to 

appointment the same effect as those occurring thereafter. The personal representative, however, 

has no ability to commence a legal action before the court prior to being appointed or authorized 

by the court. 
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Chetty v Chetty [1916] 1 AC 603 considered 

In the matter of a consultative case stated pursuant to s 16 of the Courts of Justice Act 1947; 

David J O'Hagan (as personal representative of the Estate of Alice Dolan, (deceased)), Plaintiff 

v Desmond Grogan, Defendant [2013] 2 IR 462 considered 

Whale v Booth (1784) DOUGL 36 mentioned  

 

 

 

J U D G M E N T 

 

Judgment delivered by The Honourable Mr. Justice Evans, JA: 

INTRODUCTION 

1. This is an appeal from the whole of the Ruling of his Lordship Mr. Justice Ian Winder 

delivered in the court below on 28 January 2019 in action 2015/CLE/gen/00856 wherein he 

ruled that the appellant holds Lot No. 109, Boyd Subdivision jointly for herself and for the 

Estate of Charles Moxey Sr. 

 

2. The appellant is the grand-daughter of Pearl Leona Moxey (Pearl L) who, at her death, 

owned the property which is the subject matter of this dispute. The appellant is the daughter 

of Barbara Moxey-Barnes, daughter of Pearl L. 

 

3. The respondents are the grand-children of Pearl L, being children of Charles Moxey Sr., the 

son of Pearl L, and Ms. Yvette Gooding. 

 

BACKGROUND 

 

4. The background to this appeal is probably best understood by starting with the chronology of 

events as derived from the pleadings and the evidence at trial and which was set out by the 

learned judge in his judgment as follows: 

 

“9 Jan 1982    Pearl Leona Moxey (“Pearl L.") made her Last 

Will and Testament. In the Will, Pearl L. devised 

her house situated at Boyd Road (also described 

as 24 Constitution Drive), the subject of this 

dispute ("the Property”), to her two sons 

Eddison Moxey, the Third Defendant by 

Counterclaim (Eddison) and Charles Moxey Sr. 

(Charles Sr.) as tenants in common. Eddison was 

appointed the Executor by the Will. 
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1 July 1983    Pearl L. died. Charles Sr. continued to occupy 

the home following the death of his mother. At 

various times he lived there with his children 

and the children’s mother Camille Yvette 

Gooding Fieurimond (Yvette). Eddison, at all 

material times, resided in Grand Bahama. 

 

25 Mar 1987  Administration of the real and personal estate of 

Pearl L. was granted to Eddison by the 

Supreme Court of The Bahamas. 

 

29 Nov 2002    Yvette says that she and Pearl were evicted from 

the home by Barbara Barnes (Barbara) whilst 

Charles Sr was convalescing at Barbara's home 

following period of hospitalization. Barbara is 

sister of Eddison and Charles Jr and resided 

next door to the property. 

 

20 Jan 2003    Charles Sr. died intestate. At the time of his 

death he was survived by his two (2) children, 

Pearl L. C. Moxey (Pearl) and Charles J Moxey 

Jr (Charles Jr.). Pearl and Charles Jr. say that 

they occupied the home as children until their 

father's death. Pearl left the home in November 

2002 when evicted with her mother, but Charles 

Jr continued residing there until his father's 

death. Pearl was 17 years old and Charles Jr was 

16 years old at the time of Charles Sr's death. 

 

3 Feb 2003  Eddison grants power of attorney, irrevocable 

for 12 months, to Barbara. The PA authorizes 

her, on his behalf to: (a) Apply for letters of 

Administration for Charles Sr. (b) To conduct 

and complete the sale of the Property out of the 

estate of the late Charles Sr. (c) To receive the 

proceeds of sale on his behalf. 

 

8 May 2003    Eddison conveyed the Property to the Plaintiff 

Denise Barnes (Denise) as executor of the Estate 

of Pearl L. The conveyance cited the Will and the 

device to Eddison and Charles Jr. and was 

prepared by Attorney Bridgette Francis Butler. 

Denise purchased the property for the sum of 

$100,000 with the assistance of the Finance 

Corporation of the Bahamas (“Finco”), the 

Third Party. Francis Butler is the only attorney 
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in the transaction. Denise is the niece of Eddison 

and Charles Jr. and resided next door with her 

mother Barbara during Charles’ lifetime. The 

entirety of the proceeds of the sale of the 

property is purportedly divided into two equal 

parts. One part to Eddison of $48,107.75 and the 

other half of $48,107.75 apparently distributed 

by Barbara (or at her instructions), as she saw fit 

to settle what she saw as debts of Charles Sr. 

Payment of $6,000 were given to Charles Jr and 

to Pearl. Barbara says that she was acting for 

Eddison as his agent. Among the distributions 

were payments to herself of $20,246.76 for 

services, she says, as caretaker. 

 

30 May 2003 Denise gives mortgage of the property to Finco. 

 

19 Jun 2003 Denise swears affidavit, in support of application 

for stamp duty exemptions, indicating the value 

of the home was appraised, prior to proposed 

renovations, at $188,000. 

 

31 Oct 2003 Barbara/Eddison commenced an application for 

the administration of the estate of Charles Sr. 

Charles Sr. interest in the Property is listed in 

the schedule of real property notwithstanding 

the sale to Denise was completed since May 2003. 

The sales proceeds in the sum of $48,107.75 is 

not identified. Application unable to proceed as 

the interested parties not cleared off. 

 

21 Nov 2003 Conveyance and Mortgage of the Property is 

lodged for recording. 

 

Circa 2006 Pearl says that she heard Barbara advised 

Yvette that the house had been left to the sisters. 

Yvette’s evidence is ambivalent and suggests that 

the conversation may have been since September 

2003, closer to Charles Sr's death. 

 

2003-2013 Denise expends $80,000 in renovating the 

property and or resides in or leases the Property 

without interruption 

 

21 Dec 2010 Denise enters into new mortgage with Finco 

along with Latoya Barnes with respect to the 
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Property and other property in Western New 

Providence. 

 

22 Dec 2010 Barbara writes to Lawyers for Finco seeking to 

justify the sale outlining her distribution of the 

proceeds of sale by herself and Attorney Francis-

Butler at the time of the transaction.  

 

May 2014  Pearl says that they became aware that Denise 

had owned the home and was selling it when 

Charles Jr saw a “For Sale" sign and contacted 

the realtor. Pearl says that this caused her to 

commission the conduct of search of the title to 

the property.  

 

15 Jun 2015  Pearl and Charles Jr. enters into occupation of 

the Property  

 

19 Jun 2015  Denise commenced this action and Charles Jr 

and Pearl restrained from trespassing on the 

Property until trial. 

 

8 Jul 2015 Pearl and Charles Jr vacated the Property. 

 

8 July 2015 Pearl and Charles Jr appointed in limited 

capacity as the personal representatives of the 

Estate of Charles Sr. 

 

8 July 2015 Order restraining Pearl and Charles Jr from 

entering the property is set aside. 

 

4 Aug 2015 Court of Appeal reinstated the restraint order. 

 

28 Oct 2015 Letters of Administration granted to Pearl and 

Charles Jr.” 

 

THE PLEADINGS IN THE COURT BELOW 

 

5. The claim of the appellant before the court below is set out in her Statement of Claim. The 

appellant claims that by virtue of an Indenture of Conveyance dated 8 May 2003 she became 

the fee simple owner of Lot No. 109 situate in Boyd Subdivision, located in the Western 

District of New Providence (hereinafter referred to as “the property”). She says the property 

was conveyed to her by Edwin aka Eddison Moxey (Eddison), the executor of the Estate of 

Pearl L. 
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6. Eddison, as executor, conveyed the property to the appellant for valuable consideration in the 

amount of $100,000.00; the appellant obtained a mortgage from the Finance Corporation of 

the Bahamas Limited (FINCO) to facilitate the purchase of the property. 

 

7. The appellant submits that on or about 12 June 2015 the respondents wrongfully, unlawfully 

and without her consent entered her property and proceeded to break into her home. She 

further submits that they continued to reside in the home without her consent and against her 

wishes for approximately three weeks.  

8. The respondents defended the claim and made a counterclaim along with the Estate of 

Charles Sr. against Denise and Eddison. By way of Defence and Counterclaim the 

respondents deny that the appellant was at all material times the fee simple owner of Lot No. 

109. They state that as a result of their father’s intestacy they became the beneficial owners 

of a one-half undivided share in the property.  

 

9. The respondents allege that during the time of the purported sale Eddison did not have the 

capacity to convey the interest of their father, the late Charles Sr., who died intestate on 20 

January 2003 leaving no spouse and two children as lawful heirs. 

 

10. At the time of their father’s death the respondents were minors and they allege that pursuant 

to section 10 of the Administration of Estates Act their father’s interest in the property 

became vested in a Justice of the Supreme Court to be held in trust for them until they 

attained the age of majority. Therefore, any sale or transfer of the property had to be done 

with the authority of the Court. In this case, they say that the appellant failed to obtain the 

Court’s approval regarding the sale of the property. The further submit that the appellant was 

not a bona fide purchaser for value without notice.  

 

11. In response to the appellant’s assertion that they wrongfully and unlawfully entered the 

property the respondents submit that, as 50% owners of the home, they did not require the 

appellant’s consent to enter and that they were entitled to lawfully break into any lock that 

prevented them from entering their share of the property.   

 

12. It is important to note that attorney Bernadette Butler-Francis acted in the probate of the late 

Pearl L’s Estate and she also acted for both parties in the conveyancing transaction. The 

respondents submit, therefore, that the appellant cannot say that she purchased the property at 

arm’s length. Further, they say that the property was not advertised or put on the market to 

attract the best market value for sale and their legal guardian at the time of their father’s 

death (their mother) was never consulted, informed or made aware of their father’s interest in 

the property.  

 

13. The respondents further claim, inter alia, an account of the Estate of Pearl L and of the funds 

held in trust for the Estate of their father, Charles Sr.; a declaration that their father’s Estate 
and subsequently his sole heirs are entitled to one half undivided interest as tenants in 

common in all that piece parcel or lot of land being Lot No. 109 of Boyd Subdivision in the 

Western District of the island of New Providence in accordance with the Last Will and 

Testament of the late Pearl L; an order compelling the executor of Pearl L’s estate to convey 
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and transfer their 50% interest in the property to them as tenants in common and 50% of the 

income from the lease of the property for the period 2011 – 2013. 

 

14. The appellant filed a Reply (Amended) and Defence to Counterclaim which provided that the 

respondents do not now, nor have they ever had any interest in the property as the property 

was never legally vested in Charles Sr. or in any person other than the executor of Pearl L’s 

Estate. The executor then legally transferred the fee simple estate to the appellant by 

conveyance on 8 may 2003.  

 

15. Also, the appellant avers that the action by the respondents is statute barred. 

 

16. The appellant alleged that if and to the extent that the conveyance was ultra vires to the 

wishes of the testatrix the issue is to be addressed by the executor alone and not the appellant. 

She submits that it was solely the executor’s duty to inform any person of their interest in the 

Estate.  

 

17. In essence, she submits that the sale and transfer of the legal estate was valid and binding.  

 

18. Additionally, the appellant alleges that for a period of 12 years after the sale of the property 

she enjoyed open, conspicuous and undisturbed possession of the property either in her 

personal capacity or by her tenants and as such her possession has ousted the title of all other 

persons including the executor and the respondents.  

 

THE ISSUES AT TRIAL 

 

19. At the trial, the learned judge identified the principal issues for determination in the case to 

be the following: 

 

“(1) Whether Eddison was entitled to sell the property to 

Denise after the death of Charles Sr. 

 

(2) If not, whether Denise was entitled to rely on the protection 

afforded under the Administration of Estates Act (“the Act") 

and to insist on the validity of the sale as bona fide purchaser 

for value. 

 

(3) Whether the Estate of Charles Sr and/or Pearl and Charles 

Jr was entitled to an interest in the Property. 

 

(4) Whether Pearl and Charles Jr are trespassers? 

 

(5) The effect of the Limitation of Actions Act. 

 

(6) The impact on FINCO.” 
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THE FINDINGS BY THE TRIAL JUDGE 

 

20. The learned judge made specific findings relative to the issues which he identified for 

determination. With regard to the question “Whether Eddison was entitled to sell the 

property to Denise” the learned judge stated as follows: 

 

“18 Respectfully, I find that none of the two reasons permitted 

by Section 22(1) of the Act exists.  I am satisfied to find on the 

evidence that:   

  

(a) The Property was not sold for the purpose of the 

payment of any bills or debts of the estate of Pearl L. 

 

(b) The Property was not sold for the purpose of 

distributing the estate among the persons entitled 

thereto. Eddison was left an interest as tenant in 

common. This is an interest which may be disposed of 

or distributed to him without regard to the interest of 

Charles Sr. It also cannot be overlooked that Eddison 

did not distribute this property as he ought to have 

during the life of Charles Sr, some 20 years after Pearl 

L’s death.  

 

19 Even if I had been satisfied that there was proper purpose, 

am nonetheless satisfied that there was no effort, at all, as 

required by Section 22(1), to give effect to the wishes of all of 

the persons entitled, namely the estate of Charles Sr.  

 

20 According to the Plaintiffs by Counterclaim, at paragraph 

16, of their submissions,  

 

‘[w]hat is also clear is that neither Edwin Moxey (the 

Second Defendant (by Counterclaim) nor his agent 

Barbara Barnes complied with Section 22 of the Act. 

Therefore, Edwin Moxey was not entitled to sell the 

whole or any part of the estate of the testatrix in that he 

did not give effect to the wishes of the persons entitled 

to the property proposed to be sold.’ 

 

I agree. The evidence, which I accept, was that there was no 

effort to contact the persons entitled to the estate. This was also 

confirmed by Attorney Francis-Butler in her evidence. 

 

21 It is clear therefore that Eddison did not have the power to 

sell that undivided one-half interest in the Property which had 

been devised to Charles Sr., in reliance on Section 22(1) of the 
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Act. The issue then to be determined is whether Denise would 

be afforded any protection in the circumstances.” 

 

21. Secondly, the learned judge found that the appellant was not entitled to rely on the protection 

afforded under the Administration of Estates Act and to insist on the validity of the sale as 

bona fide purchaser for value. In explaining his reasons he observed as follows: 

 

“24 A purchaser of property from an estate is protected by 

Sections 22(2) and 29 of the Act. Section 22(2) of the Act 

provides: 

 

(2) A purchaser of the estate or part thereof to which 

subsection (1) refers shall not be concerned to see that 

the personal representative have complied with the 

wishes of those persons referred to in subsection (1), 

and it shall not be necessary for any person beneficially 

entitled to concur in such sale. 

 

Section 29, of the Act provides:  

 

29. A person who purchases real or personal property 

from a personal representative is entitled to assume that 

the personal representative has acted and is acting 

correctly and within his powers. 

 

25 It seems to me that these provisions whilst affording 

protection to a purchaser, do not provide absolute protection 

in every circumstance. 

 

26 Firstly, the purchaser seeking to rely on this protection 

must be one who acts in good faith, described by the Plaintiffs 

by Counterclaim as the bona fide purchaser. This 

interpretation arises as result of the definition of Purchaser in 

Section 2 of the Act. It provides: 

 

“purchaser" means lessee, mortgagee or other person 

who in good faith acquires an interest in property for 

valuable consideration, also an intending purchaser and 

“valuable consideration" includes marriage, but does 

not include nominal consideration in money. 

 

In my view, it is only a purchaser who acquires the title in good 

faith that may rely on the provisions of Section 22 and not be 

concerned whether Eddison has complied with the wishes of 

Charles Sr. 
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27. Secondly, the language of Section 29 is clear that it entitles 

a purchaser to “assume that a personal representative has 

acted and is acting correctly and within his powers". Entitle to 

assume in my view is the same as may presume, in which case 

if the presumption has been rebutted it ought not to have 

effect. Clearly if the purchaser actually knows, ought to know 

or is otherwise aware that the personal representative is not 

acting correctly and within his powers, she could not pray in 

aid any relief in Section 29. One cannot assume something 

which she is aware or should be aware is not the case.  

 

28. The inescapable inference to be drawn from the evidence is 

that Denise was aware of the interest of Charles Sr or that she 

ought to have known of it. 

 

(a) She is highly educated woman, and based upon my 

assessment of her oral testimony, very intelligent.  

 

(b) She grew with Charles Sr occupying the home where 

her grandmother lived, exclusively, for the 20 year 

period prior to his death. He lived there with his 

girlfriend Yvette and his children during this period. 

The Property is next door to her home.  

 

(c) Her mother with whom she has close relationship 

and relies, is fully aware of the circumstances and has 

power over Charles Sr before and purportedly after his 

death.  

 

(d) She is aware that Charles Sr had children, who 

although considerably younger than her, she interacted 

with. Her evidence is that she baby sat their children.  

 

(e) She speaks to her attorney as to the progress of the 

transaction and other particulars of the sale. 

 

(f) She takes a conveyance from Eddison, which on the 

face of it shows that the estate of Charles Sr is 

interested in one—half interest in the Property. 

 

(g) This is her family's property, she is not an outsider, 

someone dealing at arm’s length with a seller, unknown 

to her. She knows that her grandmother died some 20 

years earlier and therefore payments of debts nor 

administering her estate could not be the likely purpose 

of the sale to her by Eddison. 
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Individually these matters may not be significant but taken 

together I am satisfied on balance of probability that 

knowledge on the part of Denise is the proper inference to be 

drawn. 

 

29 On the evidence, I am prepared to find that Denise knew or 

ought to have known that Eddison was not acting correctly and 

within his powers. It is accepted that all parties utilized the 

services of Attorney Francis-Butler as their attorney for the 

sale transaction. According to the evidence, which I accept, 

Francis-Butler was acting as the agent for both Denise and 

Eddison. She knew that: (a) neither of the purposes for which 

the law permitted sale of the property existed and (b) the 

wishes of the estate or persons entitled to the estate were not 

sought prior to the sale.  

 

30 lt is perhaps appropriate at this juncture to consider the 

position of Attorney Francis-Butler in this transaction and 

what is the effect of my finding that she (Francis-Butler) knew 

that (a) neither of the purposes for which the law permitted 

sale of the property existed and (b) the wishes of the estate or 

persons entitled to the estate were not sought prior to the sale. 

As indicated Attorney Francis-Butler drew the conveyance and 

mortgage and the undisputed evidence was that she acted for 

all three parties, Denise, Eddison and Finco. I reject the 

suggestion of Counsel for Denise that Francis—Butler acted 

primarily for Finco. The evidence of both Francis-Butler and 

Denise was that Francis-Butler was Denise’s attorney for the 

transaction, both admit to communicating with each other 

during the course of the representation. 

 

31 In the event  I am wrong as to the finding of Denise's actual 

knowledge, as Denise’s attorney, Francis—Butler was her 

agent for the transaction and as such any information coming 

to her knowledge must be imputed to Denise. ln Strover V 

Harrington [1988] Ch 390 the English Court found that, in a 

transaction for the sale of land the knowledge acquired by a 

purchaser's solicitor could be imputed to the purchaser himself 

and, if so, he was estopped from denying that he had received 

information relating to the transaction which had been 

communicated to his solicitors. Browne-Wilkinson V-C said at 

page 409 in Strover V Harrington that: 

 

‘In this, as in all other normal conveyancing 

transactions...the parties hand the matter over to their 
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solicitors who become the normal channel for 

communication between vendor and purchaser in all 

matters relating to that transaction. In so doing the 

parties impliedly give actual authority to those solicitors 

to receive on their behalf all relevant information from 

the other party relating to that transaction. The 

solicitors are under an obligation to communicate the 

relevant information to their own clients. At the very 

least the solicitors are held out as having ostensible 

authority to receive such information...ln my judgment 

such knowledge should be imputed to the principal.’ 

 

I am satisfied therefore, that in the circumstances of this case, 

the knowledge of Francis-Butler ought to be imputed to 

Denise.” 

 

22. Thirdly, the learned judge found with regard to the third and fourth issues that 

notwithstanding that the respondents (Pearl and Charles Jr ) are the heirs of Charles Sr, at the 

time of their admitted entry into the property they had no personal right or vested right to so 

enter. He then stated as follows: 

 

“35 …Additionally, they had not been appointed as 

administrators of the estate, notwithstanding their right to 

apply. I am satisfied therefore that they trespassed onto the 

Property. In the circumstances however, having regard to the 

fact that ultimately, they are the beneficiaries of an undivided 

1/2 interest in the property, I give nominal damages to Denise 

of $250”. 

 

23. The learned judge also made findings relative to the application of the Limitation Act and 

commented as follows: 

 

“37 l am satisfied that the limitation defense ought to fail on 

the reasoning of my earlier decision as I find that there was 

deliberate concealment. The evidence at trial, at the very least, 

was that in September 2003 (If not 2006) Barbara, Eddison’s 

agent by power of attorney, sought to mislead the Plaintiffs by 

Counterclaim, through their mother/guardian, Yvette, that the 

property had been left to Charles Sr’s sisters. At the time the 

property had already been conveyed by Eddison to Denise. 

This was clearly an act designed to conceal from them that 

Charles Sr’s interest in the Property had been sold to Denise 

by Eddison. No one could have become aware, in the absence 

of actual knowledge that the transaction took place until the 

recording of the conveyance in November 2003.  
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38 It would also appear that Section 30 of the Limitation Act is 

available to the Estate as their claims, to set aside the 

conveyance of the Property and recover it for the estate, can be 

described as recovery of land claim. Section 30 of the 

Limitation Act provides:  

 

30. For the purposes of the provisions of this Act 

relating to actions for the recovery of land, an 

administrator of the estate of deceased person shall be 

deemed to claim as if there had been no interval of time 

between the death of the deceased person and the grant 

of the letters of administration.’  

 

Accordingly, therefore, there would be no accrual of time 

between the death of Charles Sr and the grant of the letters of 

administration. Time in relation to the counterclaim would 

therefore not start to run until the grant of the letters of 

administration on 8 July 2015.” 

 

24. The learned judge then concluded his judgment in the following terms: 

 

“41 Having regard to my findings above, I make the following 

orders and declarations:  

 

(1) Declare that Denise holds the Property jointly for 

herself and for the estate of Charles Sr, as trustee. She 

therefore holds the estate’s undivided half interest, in 

trust as tenants in common with her own beneficial 

interest. 

 

(2) I Order that Denise conveys that undivided half 

interest to the Estate within 90 days of today's date. 

 

(3) Having made the declaration and order with respect 

to the estate's interest in the property, I expect the 

parties to comply with the terms of the Order and 

recognition of the Estates interest in the property and 

make no order for injunctive relief. 

 

(4) I decline to make any Order that Eddison provide 

an account as to the estate of Pearl L. Moxey and of 

funds held in trust for the Estate of Charles Moxey Sr. 

There is no evidence as to any matters outstanding in 

the Estate of Pearl L. other than the Property. Pearl 

died since 1983 some 38 years ago. Charles Sr lived in 

the property apparently to the exclusion of Eddison and 
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there is no evidence that accounts were not settled 

between them during Charles Sr's lifetime. 

 

(5) l order that Eddison, who on the evidence purported 

to act for the un-administered estate, do account for any 

property belonging to the estate of Charles Sr. I order 

the payment or delivery of any such property to the 

Estate of Charles Sr. 

 

(6) I Order Denise to account to the Estate for 50% of 

the income derived from the lease of the property in the 

period 2011-2013. Such account may be offset by any 

funds paid towards the renovation or upgrading of the 

Property which ought to be property detailed. 

 

(7) Denise and Eddison shall pay the reasonable costs of 

the Estate of Charles Sr. such costs to be taxed if not 

agreed. 

 

THE APPEAL 

 

25. The appellant lodged her appeal in this matter by Notice dated 1 March 2019 in which she 

appealed the whole of the judge’s ruling and more particularly from the declaration of the 

learned judge that “Denise holds the Property jointly for herself and for the estate of 

Charles Sr, as trustee. She therefore holds the estate’s undivided half interest, in trust 

as tenants in common with her own beneficial interest.”  
 

26. According to the aforesaid Notice the appellant sought an order that she is the sole owner of 

Lot No. 109 in the subdivision known as Boyd Subdivision by virtue of (a) the 8 May 2003 

conveyance to her from Eddison and (b) the Limitation Act, 1995. She relied on the 

following grounds: 

 

“1. The Learned Judge erred in law and misdirected himself 

on Section 22(1) of the Administration of Estates Act 

 

2. The Learned Judge erred in his finding that the Appellant 

knew that:- 

 

(a) neither of the purposes for which the law permitted 

sale of the property existed; and  

 

(b) the wishes of the estate or persons entitled to the 

estate were not sought prior to the sale. 

 

3. The Learned Judge erred in finding that there was 

“deliberate concealment” of the interest of the Respondents in 



16 
 

the lot which prevented time running in favour of the 

Appellant upon her occupation of the lot. 

 

4. The Learned Judge erred in law and misdirected himself on 

Section 30 of the Limitation Act.” 

 

 SUBMISSIONS, DISCUSSION AND FINDINGS 

 

27. Lady Sharon Wilson, who appeared for the appellant, submitted that the appellant’s claim 

was based on both documentary and possessory titles. She contends that the appellant, by the 

said purchase of 8 May 2003 from the executor of the Estate of Pearl L holds a conveyance 

to the premises and has lived on and otherwise solely controlled the premises from May 2003 

to June 2015. She submits that the open and continuous occupation and control of the 

premises by the appellant - nec vi, nec clam, nec precario - would have been adverse and 

fatal to all other claimants to title to the premises; and after 12 years the title of such other 

claimants would have been ousted, and by operation of Section 25 of the Limitation Act, 

would have vested in the appellant on 7 May 2015 at latest. 

 

GROUND 1 – Whether the learned judge erred in law and misdirected himself on Section 

22(1) of the Administration of Estates Act; GROUND 2 - Whether the learned judge erred 

in his finding that the appellant knew that (a) neither of the purposes for which the law 

permitted sale of the property existed; and (b) the wishes of the estate or persons entitled to 

the estate were not sought prior to the sale. 

 

28. Counsel submitted that the learned judge erred in law and misdirected himself on section 

22(1) of the Administration of Estates Act. Section 22(1) and (2) of the Administration of 

Estates Act provides: 

 

“22. (1) A personal representative may sell the whole or any 

part of the estate of deceased person for the purpose not only 

of paying debts but also (whether there are or are not debts) of 

distributing the estate among the persons entitled thereto, but 

before selling for the purposes of distribution, the personal 

representative shall, so far as practicable, give effect to the 

wishes of the persons of full age entitled to the property 

proposed to be sold, or in the case of dispute of the majority 

(according to the value of their combined interests) of such 

persons.  

 

 (2) A purchaser of the estate or part thereof to which 

subsection (1) refers shall not be concerned to see that the 

personal representative have complied with the wishes of those 

persons referred to in subsection (1), and it shall not be 

necessary for any person beneficially entitled to concur in such 

sale.” 
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29. Lady Wilson submitted that it is plain from the wording of the section that an executor may 

sell the whole of the estate of deceased person for debt of the testator or distribution. It 

follows she says that the learned judge erred in his finding that the executor could not sell the 

half of the estate left to Charles Sr. Further, that on the plain language of the section, the 

executor shall, as far as practicable, give effect to the wishes of persons of full age. She 

concludes that as both of the respondents were minors at the time of the sale there was no 

duty to seek to give effect to their wishes. Lastly, she asserted that it is not to be lost sight of 

that Eddison himself, although the executor, was a person entitled in the distribution and was 

himself the only person of full age able to determine the distribution. 

 

30. In respect to the finding that the premises were not sold for purposes identified by section 22 

(1) of the Administration of Estates Act (payment of debt or distribution) counsel submitted 

that: (i) whether or not an executor is faithful to either of the purposes for which he is 

empowered to sell can only be determined after the sale (ii) what the executor does with 

monies after sale, cannot rescind his statutory power to sell or invalidate the sale (iii) it has 

been long established that the sale by an executor will not be set aside except for fraud. In 

support she cited the case of Whale v Booth (1784) DOUGL 36 where the Court stated that: 

 

“A Court of Equity will indeed follow assets, upon voluntary 

alienations, by collusion of the executor; But if the alienation is 

for valuable consideration unless fraud be proved, a Court of 

Equity suffers it as well as Court of Law and will not control it. 

For a purchaser from an executor has no power of knowing the 

debts of the testator;” 

 

31. Lady Wilson submitted that there was no evidence led of fraud nor was there any proof that 

the appellant had any knowledge or involvement in any fraud. She further submitted that the 

conclusion the learned judge arrived at that the appellant “knew of ought to have known that 

Eddison was not acting correctly and within his powers” is not supported by the reasons he 

enumerated. Furthermore, she argued that it is of no moment whether or not the appellant 

knew of the interest of Charles Sr. as the executor was empowered to sell the whole of the 

estate.  

 

32. Counsel submitted that the appellant had no need to question the power of Eddison to sell the 

property in question in this case. She cited in support section 29 of the Administration of 

Estates Act which provides as follows: 

 

“29. A person who purchases real or personal property from 

personal representative is entitled to assume that the personal 

representative has acted and is acting correctly and within his 

powers.” 

 

Furthermore Counsel argued that the provision of section 29 of the Administration of Estates 

Act must necessarily apply to an attorney acting for the person as it does to the person who is 

purchasing. I should note here, however, that this submission ignores the fact that the same 

attorney acted for all parties in the transaction which gave rise to the action before the Court. 
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33. Mrs. Bostwick-Dean for the respondents submitted that section 22 (1) of the Administration 

of Estates Act, 2002, is clear in that it provides only two circumstances under which a 

personal representative may sell the estate, i.e. a) for the purpose of paying the debts of the 

estate; or b) for distributing the estate among the person entitled thereto. She contends that 

neither of these conditions existed at the time of the sale of the property to the appellant. She 

further notes that section 22 (1) of the Administration of Estates Act, 2002, also provides the 

caveat that “before” selling for the purposes of distribution, the personal representative must 

give effect to the wishes of persons of full age entitled to the property. 

 

34. Counsel submits that the fact that these same conditions continue to exist in section 63(1) of 

the Probate and Administration of Estates Act, 2010 is a clear indication that Parliament 

intended to expressly limit the conditions under which an administrator can sell property; and 

of the two conditions, only when paying the debts of the estate is that authority to sell to be 

exercised unilaterally. When selling for the purposes of distribution, the administration must 

attempt to give effect to the wishes of the persons entitled, being the beneficiaries. 

 

35. Mrs. Bostwick-Dean submitted that on the facts of this case there were no debts of the estate 

of Pearl L. at the time of the sale in 2003. She notes that it was the evidence of Attorney 

Bridgette Francis-Butler that the only debts of the Estate the administrator were concerned 

about were the debts of Charles Sr.’s Estate which still remain unpaid to this date. Thus, 

counsel concludes it is clear that they were not selling for the purpose of paying any debts of 

Pearl L. 

 

36. Counsel contended that the persons entitled to distribution at that time of the sale were the 

respondents as the lawful issue of the Estate of Charles Sr., and they were not consulted nor 

were their wishes sought before selling the estate. She observed that the learned judge found, 

at paragraph 20 of his ruling, that there was no effort to contact the persons entitled to the 

Estate and that this was confirmed by Attorney Francis-Butler in her  evidence-in-chief. 

 

37. Mrs. Bostwick-Dean submitted that the fact that neither of the respondents was of full age at 

the time of the transaction did not negate the requirement to have regard to their rights. She 

contends that section 10 of the Administration of Estates Act, 2002 provides that where a 

person dies intestate, his estate shall vest in a Justice of the Supreme Court until 

administration is granted. It follows she says that it was not for the executor to make a 

unilateral decision for the purposes of distribution simply because the children were minors 

as a Justice of the Supreme Court, and/or the mother of the children would have to step into 

their place for the purposes of the executor’s duty to consult with the persons so entitled. She 

concludes that courts ought not to look lightly on attempts to defraud, mislead, or conceal 

benefits and rights from children so entitled. 

 

38. Counsel further contended that on the evidence the appellant is unable to say what Eddison 

permitted or did not permit Charles Sr. to do with the house, as there was no evidence before 

the Court regarding Charles Sr.’s 20 year occupation of the home. Further, that the executor 

had a duty to act as trustee for the benefit of the respondents upon the death of Charles Sr. 
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and that required him, as executor, to distribute the estate for the benefit of the respondents 

and himself, which he did not do. 

 

39. Finally, Mrs. Bostwick-Dean observed that it is to be noted that the medical bills of Charles 

Moxey Sr. remained unpaid and evidence was led at trial of the BenBow Collection Agency 

attempting to recover the same. As pointed out by the learned judge, when the executor and 

the appellant’s mother attempted to apply for letters of administration of the estate of Charles 

Sr., they did not list his share of the proceeds of the sale. Further, that Attorney Francis-

Butler never produced any receipts at trial showing payment of medical bills with respect to 

the estate of Charles Sr. She notes that what was produced were cheques that were drawn, but 

no cancelled cheques, receipts or invoices were ever evidenced at trial. 

 

40. Section 22(1) of the Administration of Estates Act is not difficult to understand; it clearly 

restricts the power of a personal representative to sell property to where it is necessary for the 

payment of debt or to facilitate the distribution of the assets of the estate. Where the purpose 

is for distribution the persons entitled to the property proposed to be sold must be consulted, 

provided they are of full age. The issue which arises is whether where there are persons not 

of full age the personal representative could ignore their interest in the property. 

 

41. I am not persuaded that Section 10 of the Administration of Estates Act provides the 

complete answer as contended by Mrs. Bostwick-Dean. However, in my view it could not 

have been the intention of Parliament that the interests of minors would be completely 

ignored when properties to which they have an interest is being sold. It seems to me that a 

personal representative would be required to seek the approval of the court or, at minimum, 

the approval of the parents or guardian of the minor in question. The court could give 

directions which may include putting the child's share of the sale proceeds into a trust until 

the child reaches the age of majority. 

 

42. In this regard I find that section 28, subparagraphs (1) and (2) of the Administration of 

Estates Act to be helpful. Those provisions are as follows: 

 

“28. (1) In dealing with the real and personal estate of the 

deceased, his personal representatives shall, for purposes of 

administration or during a minority of any beneficiary or the 

subsistence of any life interest, or until the period of 

distribution arrives, have the same powers and discretions, 

including power to raise money by mortgage or charge 

(whether or not by deposit of documents), with respect to 

personal estate vested in him, and such power of raising money 

by mortgage may in the case of land be exercised by way of 

legal mortgage; and without prejudice to the generality of the 

foregoing may with the consent of the beneficiaries or with the 

approval of the court, grant —  

 

(a) leases of the land for such terms and on such 

conditions; 
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(b) licences to use such land for any purpose mentioned 

in the licence, as the personal representatives may think 

proper. 

 

(2) The power to raise money by way of mortgage or charge 

may, without prejudice to subsection (1), be exercised for 

effecting the payment of expenses, debts, and liabilities, and 

any legal right, and with the approval of all the beneficiaries 

being sui juris, or of the court (but not otherwise) for the 

erection, repair, improvement or completion of buildings, or 

the improvement of lands forming part of the estate of the 

deceased”. [Emphasis added] 

 

43. Lady Wilson also sought comfort in the provisions of section 22(2) of the Administration of 

Estates Act which provides that: 

 

“22. (2) A purchaser of the estate or part thereof to which 

subsection (1) refers shall not be concerned to see that the 

personal representative have complied with the wishes of those 

persons referred to in subsection (1), and it shall not be 

necessary for any person beneficially entitled to concur in such 

sale.”  

 

In my view this provision does nothing more than to give effect to the principle of 

legitimizing a sale to a bona fide purchaser for value without notice. 

 

44. The finding of the learned judge was that the sale was not an arms-length sale and that the 

appellant entered into the transaction with full knowledge that section 22(1) was not being 

complied with. He specifically found that that appellant’s attorney and her mother/agent 

knew that the purpose of the sale was because Eddison did not intend to reside in New 

Providence where the house was located. Whereas there was some dispute as to whether the 

appellant’s mother was infact her agent the same cannot be said for her attorney. I accept that 

the attorney’s knowledge must be imputed to the appellant. 

 

45. Lady Wilson submitted that mere knowledge is not sufficient and that in order to vitiate the 

sale the Court must be satisfied that the appellant was a participant in the fraud against the 

respondents. I do not agree. In my view knowledge is sufficient as it negates the assertion 

that the appellant was an “innocent purchaser”. It should also be noted that the learned judge 

did not purport to vitiate the sale but rather determined that the appellant holds the property 

jointly for herself and for the Estate of Charles Sr. as trustee. She, therefore, holds Charles 

Sr. Estate’s undivided half interest in trust as tenants in common with her own beneficial 

interest. 

 

46. For the above reasons I would dismiss grounds 1 and 2 of the appellants grounds of appeal. 
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GROUND 3 – Whether the learned judge erred in finding that there was “deliberate 

concealment” of the interest of the respondents in the lot which prevented time running in 

favour of the appellant upon her occupation of the lot 

 

47. The learned judge found that: 

 

“37 I am satisfied that the limitation defense ought to fail on 

the reasoning of my earlier decision as I find that there was 

deliberate concealment. The evidence at trial, at the very least, 

was that in September 2003 (If not 2006) Barbara, Eddison’s 

agent by power of attorney, sought to mislead the Plaintiffs by 

Counterclaim, through their mother/guardian, Yvette, that the 

property had been left to Charles Sr’s sisters. At the time the 

property had already been conveyed by Eddison to Denise. 

This was clearly an act designed to conceal from them that 

Charles Sr’s interest in the Property had been sold to Denise 

by Eddison. No one could have become aware, in the absence 

of actual knowledge that the transaction took place until the 

recording of the conveyance in November 2003.” 

 

48. In respect to that finding of the learned judge Lady Wilson submits that the learned judge 

misapplied Section 41 of the Limitation Act. Section 41 (1) –(6) provides as follows: 

 

“41. (1) Subject to subsection (4), where in the case of an action 

for which period of limitation is prescribed by this Act either  

 

(a) the action is based upon the fraud of the defendant; 

or 

 

(b) the action is for relief from the consequences of 

mistake, the period of limitation shall not begin to run 

until the plaintiff has discovered the fraud or the 

mistake, as the case may be, or could with reasonable 

diligence have discovered it. 

 

(2) Subject to subsection (4), where in the case of any such 

action any fact relevant to the plaintiff's right of action has 

been deliberately concealed from the plaintiff by the 

defendant, the period of limitation shall not begin to run until 

the plaintiff has discovered the defendant’s concealment of the 

fact in question or could with reasonable diligence have 

discovered it. 

 

(3) For the purposes of subsection (2), deliberate commission 

of breach of duty in circumstances in which it is unlikely to be 
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discovered for some time amounts to deliberate concealment of 

the facts involved in the breach of duty.  

 

(4) Nothing in this section shall enable any action  

 

(a) to recover, or recover the value of, any property; or  

 

(b) to enforce any charge against, or set aside any 

transaction affecting, any property,  

 

to be brought against the purchaser of the property or any 

person claiming through such purchaser in any case where the 

property has been purchased for valuable consideration by an 

innocent third party since the fraud or concealment or, as the 

case may be, the transaction in which the mistake was made 

took place.  

 

(5) A purchaser is an innocent third party for the purposes of 

this section— 

 

(a) in the case of fraud or concealment of any fact 

relevant to the plaintiff’s right of action, if such 

purchaser was not party to the fraud or, as the case may 

be, to the concealment of that fact and did not at the 

time of the purchase know or have reason to believe 

that the fraud or concealment had taken place; and  

 

(b) in the case of mistake, if such purchaser did not at 

the time of the purchase know or have reason to believe 

that the mistake had been made.  

 

(6) References in this section to the defendant include reference 

to the defendant’s agent and to any person through whom the 

defendant or the defendant's agent claims. 

 

49. Lady Wilson submits that section 41(2) requires that there should be “deliberate 

concealment” from the plaintiff by the defendant. She argues that in this case there was no 

finding by the learned judge and indeed no evidence to suggest that the appellant was in any 

way party to a concealment. She contends that rather the evidence indicates that the appellant 

was an innocent third party. Counsel argues that section 41(4) precludes an action for 

recovery from “an innocent third party” defined as person who was not party to the 

concealment and did not at the time of purchase know or have reason to know that the 

concealment had taken place. 

 

50. Counsel submits that applying this provision to the facts of the case the appellant was “an 

innocent third party”. Further, that not only was the appellant not a party to concealment but 
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the alleged concealment took place, on any account, after May 2003 and she could not 

therefore at the time of purchase have known of it. Counsel concludes that in these 

circumstances the learned judge erred in his finding of concealment such as to postpone the 

accrual of time in favour of the appellant as an adverse claimant. 

 

51. Finally, on the point of concealment Lady Wilson submitted that a fact which is a matter of 

public record cannot be “concealed”. In this regard she noted that the probate of the Estate of 

Pearl L was recorded on 18 August 1987. It follows, she says, that the interest of Charles Sr. 

in the Estate of Pearl L became a matter of public record at that time and there was notice to 

the world of it and it cannot therefore be said that this interest was “concealed” from the 

respondents, or at all. This submission overlooks the fact that the respondents were at that 

time under a disability and in any event their interest in the property did not materialize until 

the death of their father on 20 January 2003.  

 

52. Mrs. Bostwick-Dean for submitted in essence that the findings of fact by the trial judge were 

unimpeachable as he had the benefit of listening to the evidence-in-chief of the witnesses, 

observing their demeanour and testimony, and in particular, having had the benefit of seeing 

and hearing the evidence of Attorney Bridgette Butler-Francis who acted for all parties in the 

transaction. 

 

53. Counsel submitted that the learned judge accepted more than just merely the evidence of the 

telephone call between the mother of the respondents and the mother of the appellant. She 

contends that the learned judge also took into account the following facts: (i) that the 

appellant’s mother and agent had also attempted to probate the Estate of the late Charles Sr.; 

(ii) the appellant’s mother paid herself more than ½ of Charles Sr.’s portion of the proceeds 

of sale; and (iii) that all parties were aware or ought to have been aware that the respondents’ 

had an interest in the Estate. 

 

54. Counsel noted that the learned judge accepted the following portions of the evidence in 

arriving at his conclusion that concealment took place: 

 

“a) that the appellant knew or ought to have known of the 

respondents’ interest in the property because the appellant had 

actual notice (by way of the Conveyance), constructive notice 

(due to the family relation and lack of an arm’s length 

transaction) and imputed notice (having been advised of the 

same by the Attorney Francis-Butler); 

 

b) that paragraph “b” of the conveyance to the appellant 

makes clear on the face of it that the said property was devised 

unto Edison Moxey, the third defendant, and Charles Moxey 

Sr. in equal shares as tenants in common; 

 

c) that the appellant was aware that Charles Moxey Sr. died on 

January 20th, 2003 being lawfully survived by his children and 
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still proceeded to purchase the property in May 2003 four (4) 

months after the death of Charles Moxey Sr.; 

 

d) the appellant and her mother, Barbara Barnes, lived 

directly next door to the property and were aware at all times 

that the respondents lived at the property with Charles Moxey 

Sr. since their birth and knew that Charles Moxey Sr. always 

provided for the respondents; 

 

e) the appellant is the first cousin of the respondents whom she 

baby-sat on occasion; 

 

f) that appellant’s attorney and her mother/agent knew that 

the purpose of the sale was because Edwin aka Eddison did not 

intend to reside in New Providence where the house was 

located; 

 

g) that Edwin aka Eddison sold the house on 8th May, 2013 

significantly undervalue for the sum of $100,000.00, when the 

Appellant had sworn an affidavit in support of application for 

stamp duty exemptions indicating that the value of the home 

was appraised, prior to renovations, at $188,000.00;” 

 

55. The learned judge, having found that the executor had acted improperly in selling the 

property in question, the relevant question, therefore, was whether the appellant, as 

purchaser, was an innocent party. As noted earlier section 41(5) of the Limitation Act states 

that: 

 

“(5) purchaser is an innocent third party for the purposes of 

this section— 

 

(a) in the case of fraud or concealment of any fact 

relevant to the plaintiff’s right of action, if such 

purchaser was not party to the fraud or, as the case may 

be, to the concealment of that fact and did not at the 

time of the purchase know or have reason to believe 

that the fraud or concealment had taken place;” 

[Emphasis added] 

 

56. A proper reading of this provision shows that even if a purchaser was not a party to the fraud 

or concealment if it is shown that at the time of the purchase he knew or had reason to 

believe that the fraud or concealment had taken place he would not be an innocent party. It is 

clear that on the learned judge’s findings he was of the view that the appellant knew or ought 

to have known that the respondents were being defrauded of their interest in the subject 

property. 
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57. As submitted by Mrs. Bostwick Dean the learned judge’s findings were based on his having 

seen and observed the witnesses before arriving at his findings of facts. The authorities are 

clear in establishing that an appellate court ought not to set aside findings of facts by a trial 

judge unless they are shown to be plainly wrong based on the evidence before him. I am 

unable to say that in this case the learned judge was plainly wrong in his finding that the 

appellant was not an innocent party to the transaction. It follows then that section 41(4) could 

be of no assistance to the appellant. I would, therefore, also dismiss ground 3 of the Notice of 

Appeal. 

GROUND 4 - The learned judge erred in law and misdirected himself on Section 30 of the 

Limitation Act 

 

58. Lady Wilson submitted that the learned judge erred in rejecting the limitation defence 

proffered by the appellant at trial. Counsel submitted that by virtue of section 16(3) of the 

Limitation Act, the respondents could not bring an action to recover any interest claimed in 

the premises after 12 years from the date that the appellant went into occupation of the 

premises in May 2003 and the present claim of the respondent must fail. Section 16(3) 

provides as follows: 

 

“16. (3) No action shall be brought by any person to recover 

any land after the expiry of twelve years from the date on 

which the right of action accrued to such person or, if it first 

accrued to some other person through whom such person 

claims, to that person: 

 

Provided that, if the right of action first accrued to the 

Crown and the person bringing the action claims through the 

Crown, the action may be brought at any time before the 

expiry of the period during which the action could have been 

brought by the Crown or of twelve years from the date on 

which the right of action accrued to some person other than 

the Crown, whichever period first expires”. 

 

59. The learned judge found that by section 30 of the Limitation Act time did not start to run 

against the respondent until 8 July 2015 when Letters of Administration were granted to the 

respondents by the learned judge. Section 30 of the Limitation Act provides: 

 

“30. For the purposes of the provisions of this Act relating to 

actions for the recovery of land, an administrator of the estate 

of deceased person shall be deemed to claim as if there had 

been no interval of time between the death of the deceased 

person and the grant of the letters of administration”. 

 

60. Lady Wilson submitted that the learned judge has reasoned that in accordance with this 

section there would be no accrual of time between the death of Charles Sr. and the grant of 

Letters of Administration. Counsel submitted that the reasoning of the learned judge is based 

on misunderstanding of the section. She contends that section 30 of the Limitation Act is 
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intended to ensure that there is no lacuna created by death to the fee simple held in land. It 

does not, she says, operate to vitiate the efficacy of section 16 of the Limitation Act. She 

contends that if this were the case, Section 16 and the principles relating to adverse 

possession would be rendered nugatory merely by the choice of a person entitled in respect to 

any estate to delay the application for Letters of Administration.  

 

61. Section 16 (1) of the Administration of Estates Act provides as follows: 

 

“16. (1) Every person making or permitting to be made any 

payment or disposition in good faith under a representation 

shall be indemnified and protected in so doing, 

notwithstanding any defect or circumstance whatsoever 

affecting the validity of the representation.” 

 

62. Counsel contends that the appellant paid $100,000.00 in good faith for the property in 

question and has been in open and undisturbed possession from May 2003 to June 2015. It 

follows, she says, that section 30 of the Limitation Act cannot prevent time from running in 

the appellant’s favour against the respondents in this case as the appellant’s open and 

continuous occupation could not be stopped by the operation of section 30. 

 

63. In the case decided in the Irish Supreme Court and cited as In the matter of a consultative 

case stated pursuant to s 16 of the Courts of Justice Act 1947; David J O'Hagan (as 

personal representative of the Estate of Alice Dolan, (deceased)), Plaintiff v Desmond 

Grogan, Defendant [2013] 2 IR 462 a provision identical to section 30 was discussed. The 

comments of Macken J (with whom the others agreed on this issue) are of interest. He stated 

as follows: 

 

“[55] An issue also arose under what is known in some 

jurisdictions, and in some authorities, as the doctrine of 

'relation back'. By this is meant that once letters of 

administration issue, the right of the administrator to protect 

the interests of the estate, relates back to the date of death of 

the deceased owner, as if no time had elapsed in the period 

between death and administration. Section 23 of the Statute of 

Limitations 1957, which provides for this, is set out earlier in 

the judgment. The doctrine was available at common law, but 

has now been incorporated into s 23. 

 

… 

 

[60] The question arises therefore, as to the scope of the 

section, and if any limits are imposed on the relation back. No 

express limitation is found in Spierin, A Commentary on the 

Succession Act 1965 and Related Legislation (3rd ed, 

Butterworths), and indeed no limit is suggested either in 

Halsbury's Laws of England (5th ed, Butterworths), vol. 103, 



27 
 

where, dealing with the equivalent section (s. 26 of the 

Limitation Act 1980), the doctrine is explained in the following 

terms at para 645:- 

 

‘In order to prevent injury being done to a deceased 

person's estate without remedy, the courts have adopted 

the doctrine that on the grant being made the 

administrator's title relates back to the time of death. 

This doctrine has been consistently applied in aid of an 

administrator seeking to recover against a person who 

has dealt wrongfully with the deceased's […] real estate. 

It cannot be applied, however, to disturb the interests of 

the other persons validly acquired in the interval, or to 

give the administrator title to something which has 

ceased to exist in the interval, or to bind the 

administrator to an agreement made before the grant 

irrespective of its benefit to the estate.’ 

 

[61] Halsbury also clarifies that the doctrine of relation back 

applies for the purposes of the statutory provisions limiting the 

time for bringing proceedings to recover land, since the 

administrator is “deemed to claim” as if there had been no 

interval of time between the death and the grant of 

administration. This is in the same terms as s 23 of the Statute 

of Limitations 1957, and equally applies only to the recovery of 

land. A similar approach is taken in the Australian writings, 

where somewhat similar, but not identical legislation in all 

States, is found. 

 

[62] It is clear from the above statement that, if an interest has 

been validly acquired in the interval, or title has ceased to exist 

in the meantime, the doctrine cannot assist the administrator. 

When an administrator has been appointed, his title to the real 

estate relates back to the intestate's death; see In the Goods of 

Pryse [1904] P 301 at p 306. All this concerns the application of 

the doctrine in the case law. Section 23 of the Statute of 

Limitations 1957 provides a statutory basis for the application 

of the doctrine of relation back, and is, on its face, in broad 

and clear terms. 

 

[63] I am satisfied, however, that the section must be read so as 

to avoid the consequences of the approach contended for by the 

plaintiff. The best expression of the true meaning of the section 

is found in Jourdan on Adverse Possession (2003, 

Butterworths), in which, in dealing with the English 

equivalent, he states at para 31-16:- 
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‘Under the general law, the estate of a deceased person 

vests in an executor at the moment of death. But an 

administrator's title only vests on the grant of letters of 

administration, although for certain purposes it is 

treated as relating back to the death. Apart from the 

Limitation Act, 1980, s 26, time for bringing an action 

does not begin to run against an administrator until let-

ters of administration are granted. The effect of s 26 is 

that time for recovering land runs against a deceased 

person's estate, regardless of whether an executor or an 

administrator is appointed’ 

 

[64] I am satisfied that this is a correct statement of the effect 

of the section. It means that, if in the interval between the 

death of an intestate and the appointment of an administrator, 

a party has procured a lawful interest in lands the subject of 

the administration, that interest may be sufficient to bar its 

recovery by the administrator, when appointed, acting in the 

interests of those who, but for such event, would have been 

entitled to the lands. In the result, time commenced to run 

against the estate for the purposes of adverse possession from 

either the date of death of Mrs Dolan, or the date of possession 

by the defendant. In either event, in this case, well more than 

12 years passed before July, 2000. It does not follow, however, 

in the present case, that, by reason of this interpretation of s 23 

of the Statute of Limitations 1957, the claim of the defendant to 

adverse possession is thereby determined. That issue at all 

times depends on the appropriate limitation period. 

 

[65] Before dealing with the effect of s 13 of the Statute of 

Limitations 1957 on the issues arising, however, I should also 

dispose of the arguments under s 24 of that Act. That section 

appears to me, however, to be little more than a passage that 

spells out the consequences flowing from the expiry of the 

applicable limitation period – whatever that period may be. 

The estate itself in the land is not extinguished, but title to that 

estate may well be, if a party has successfully established that 

he has adversely possessed the property for the relevant 

period. I am not persuaded that s 24 of the Statute of 

Limitations 1957 has any substantive impact on, or is at all 

determinative of, which limitation period applies in the present 

case. 

 

[66] I now return to the real issue in this case, that arising 

under s 13 of the Statute of Limitations 1957, which I find is 
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not limited by the possible application of s 23 of that Act. The 

role of the Chief State Solicitor is very material to the right in 

State authorities having the benefit of a 30 year limitation 

period under the provisions of s 2(1) of the Statute of 

Limitations 1957. When the Attorney General renounces the 

right to seek letters of administration on behalf of the State (in 

whom the longer limitation period vests), and instead transfers 

that right to the Chief State Solicitor, as already mentioned, I 

am satisfied he is entitled so to do, having regard both to the 

provisions of s 6 of the Ministers and Secretaries Act 1924 and 

also to the provisions of s 65 of the Succession Act 1965. The 

consequence is that the relevant limitation period is not 

disturbed at all, and the Chief State Solicitor, as personal 

representative, cannot, by so acting, affect a limitation period 

which is determined by reference to the interests of persons 

otherwise entitled to the estate, in this case, the State, as 

intestate successor. As in the case of any other administrator, 

when the Chief State Solicitor is granted letters of 

administration on behalf of the State, he takes no beneficial 

interest in the estate in his own right, but can only act as and 

how required by law, as a trustee for the benefit of the ultimate 

beneficiaries. That position is no different to the position of an 

administrator who acts for personal beneficiaries. 

 

[67] Although in the case stated, and in argument, much 

emphasis was laid on the claim by the plaintiff to be a “State 

authority” within s 2(1) of the Statute of Limitations 1957, and 

I have rejected that plea, I have also found that letters of 

administration were correctly granted to the former Chief 

State Solicitor, and the plaintiff as his lawful successor, has, as 

personal representative both the right and indeed the 

obligation in law, both to bring proceedings in respect of the 

recovery of the premises, and to defend the claim to ad-verse 

possession, representing the beneficiary, that is, the State, and 

including claiming the appropriate limitation period on its 

behalf. If on the other hand, he were an administrator acting 

for and on behalf of an individual, the period would be the 

shorter period of 12 years applicable to the beneficiary, 

namely, a per-son within s 13(2) of the Statute of Limitations 

1957 and the period would be 12 years. This approach is un-

exceptional. I know of no case in which an administrator is 

entitled to alter or reduce the statutory period of limitation 

applicable to the beneficiary otherwise entitled, or is subject to 

a lesser period than that to which a beneficiary is entitled”. 
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64. Mrs. Bostwick-Dean in response submitted that the question of limitation is res judicata, 

having been fully argued before the learned judge on 20 January 2016 and a written ruling 

was given on 26 January 2016 which went unchallenged and was not appealed by the 

appellant. I note that the learned judge in his judgment did refer to the fact that the appellant 

had earlier made submissions relative to the Limitation Act which he had rejected. He 

indicated that his position had not changed and provided his reason as his finding that 

concealment took place.  He did not appear to have taken the position that the issue was res 

judicata. 

 

65. Counsel further contended that what section 30 of the Limitation Act does is to permit the 

administrator to claim that there had been no interval in time between the death of the 

deceased person and the grant of Letters of Administration. I note that the learned judge 

made specific reference to section 30 of the Limitation Act in his ruling. However, he clearly 

did so in reference to the grant of Letters of Administration to the respondents and not to 

Eddison as Mrs. Bostwick- Dean seems to have assumed. 

 

66. The evidence indicates that on 8 July 2015 the learned judge granted an order authorizing the 

respondents to act on behalf of their father’s estate for the purposes of the action then before 

the court. That was action 00856 of 2015 filed by the appellant against the respondents in 

their personal capacity. Presumably that order was made pursuant to section 11(1) of the 

Probate and Administration of Estates Act, 2011 which provides as follows: 

 

“(1) Where there is no personal representative of a deceased 

and it is necessary for the estate of the deceased to be 

represented in legal proceedings, the court may grant 

representation to an administrator ad litem to represent the 

estate in proceedings”. 

 

67. On 28 October 2015 formal Letters of Administration was granted to Pearl and Charles Jr. in 

the estate of Charles Sr. The law is clear that the duties and powers of a personal 

representative commence upon the personal representative's appointment. However, the 

powers of a personal representative relate back to give acts by the person appointed which 

are beneficial to the estate occurring prior to appointment the same effect as those occurring 

thereafter. The personal representative, however, has no ability to commence a legal action 

before the court prior to being appointed or authorized by the court. See the case of Chetty v 

Chetty [1916] 1 AC 603 where Lord Parker of Waddington opined that:  

 

“ …whereas an executor derives his title to sue from the will 

and not from the grant of probate-and so can validly sue 

before obtaining a grant…an administrator derives his title to 

sue solely from the grant of administration”. 
 

68. It is to be noted that the act which has given rise to the issue between the parties is the sale of 

Lot No. 109, Boyd Subdivision situate No.19 Constitution Drive. This sale was by 

conveyance dated 8 May 2003 but recorded on 21 November 2003. The appellant’s case is 

that she moved into the subject property in 2003 and lived there until 2011 in open, 
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conspicuous and undisturbed habitation. Further, that the respondents were required to 

pursue their claim no later than January 2015 which was 12 years after the death of their 

father through whom they claim. 

 

69. In the normal course of things a person’s cause of action will accrue when he becomes aware 

of or could have by reasonable steps taken become aware of the circumstances giving rise to 

that cause of action. The learned judge in an earlier decision (25 January 2016), whereby he 

refused to strike out the respondents’ counterclaim on the basis of the same limitation 

defence, opined as follows: 

 

“24. On the facts, it seems to me that in the absence of actual 

knowledge, no one other than a party to the sale transaction 

could have become aware of the sale to the Plaintiff until the 

conveyance was lodged for record on November 21, 2003. Mere 

occupation did not, of itself, connote ownership. … If there was 

concealment, time could not began to run prior to November 

21, 2003, in which case the 12 –year limitation period would 

not have expired until November 21, 2015. The Counterclaim 

having been lodged in August 2015 would therefore have been 

made during the currency of the limitation period.” 

 

70. It is clear that the judge’s reference to section 30 of the Limitation Act is an alternate position 

to his primary finding that the operative period commenced in November 2003 and expired 

in November 2015. I am in agreement with the finding of the learned judge that on the 

evidence, the earliest that the respondents would have been aware that the appellant was 

laying claim to the subject property was November 2003 when the conveyance was recorded. 

In my view Lady Wilson’s reliance on the publication of the probate of Pearl L in 1987 as 

being of some relevance is misconceived. I agree with the judge’s finding that the 

respondent’s claim was brought within the limitation period. 

 

71. I do not consider that the judge’s comments relative to section 30 of the Limitation Act to be 

a conclusive finding. His commentary at paragraph 38 is as follows: 

 

“38. It would also appear that Section 30 of the Limitation Act 

is available to the Estate as their claims, to set aside the 

conveyance of the Property and recover it for the estate, can be 

described as recovery of land claim. Section 30 of the 

Limitation Act provides:  

 

‘30. For the purposes of the provisions of this Act 

relating to actions for the recovery of land, an 

administrator of the estate of deceased person shall be 

deemed to claim as if there had been no interval of time 

between the death of the deceased person and the grant 

of the letters of administration.’  
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Accordingly, therefore, there would be no accrual of time 

between the death of Charles Sr and the grant of the letters of 

administration. Time in relation to the counterclaim would 

therefore not start to run until the grant of the letters of 

administration on 8 July 2015.” 

 

72. The paragraph is worded in a hypothetical manner and does not read as a conclusive finding. 

It is also significant that section 30 was not pleaded or relied on by any of the parties at trial.  

In these circumstances, although I have doubts as to the accuracy of the judge’s interpretation 

of section 30 it does not affect my view that the appeal should be dismissed. I hold this view 

as I am satisfied that his finding that the claim was brought in time was supported by the 

evidence and there was thus no need to resort to section 30 of the Limitation Act as a fall 

back option. 

 

CONCLUSION 

 

73. The appellant has failed on all grounds set out in the Notice of Appeal and therefore the 

appeal is hereby dismissed and the judgement of the court below is hereby affirmed. Costs 

are to be paid by the appellant to the respondents. Such costs to be taxed if not agreed. 

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 

 

74. I agree.  

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

75. I also agree.  

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 


