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Civil Appeal – Employment dispute – Contract of service – Employee required to sign a new 

contract modifying the terms and conditions of her employment status – Appeal from dismissal of 

appellant’s claims for breach of contract and wrongful dismissal – Importance of pleadings – 

Application to adduce fresh evidence on the appeal – Evidence was available but not produced 

before the court below – Rule 24 of the Court of Appeal Rules           

In August 1985 the appellant was engaged by the respondent company as an agent. She 

continued in that capacity for twenty plus years until January 2007 when she accepted 

employment with the respondent as one of its Agency Managers. Four years later, in January 

2011, the respondent advised its Agency Managers, the appellant included, that due to legislative 

changes which had taken place in the industry it had decided to undertake an internal 

restructuring. At that time the respondent’s Agents and Agency Managers were invited to agree 

to the terms of the proposed new agreement under which they would operate. Thereafter, the 

respondent decided not to continue on that course but to instead amend the existing agreements. 

In July 2011 the respondent presented the appellant with her new agreement, giving her four 
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days to execute it. The appellant never executed the agreement. As a consequence, she was 

terminated in September 2011.  

Nearly five years later, in June 2016, the appellant brought the present action alleging breach of 

contract and wrongful dismissal. Following a trial, the learned judge dismissed the appellant’s 

action and ordered her to pay the respondent’s costs. The appellant now appeals that decision and 

seeks an order from this Court setting aside the judgment in its entirety.  

Held:  Appeal dismissed. Decision of the learned judge affirmed. Respondent awarded costs of 

the appeal to be taxed, if not agreed. 

The appellant is bound by her pleadings. Her Statement of Claim contained a simple allegation 

that her employment contract had been breached and she was wrongfully dismissed because she 

had not been given reasonable notice before her termination took effect on 30 September 2011. 

Nothing in her pleadings alleged that she had been constructively dismissed or that the 

respondent had, by its letter of 19 August 2011, repudiated her contract by purporting to change 

her status from employee to that of an independent contractor. Nor again, did she plead that the 

amended agreement constituted an offer of employment on terms which she was entitled to 

reject. 

 

In its amended Defence, the respondent alleged that it was the appellant who had repudiated her 

contract by unreasonably refusing to execute the amended Agents Agreement which the 

respondent’s other employees had already signed. 

 

In those circumstances, the learned judge was entitled to find that the appellant’s refusal to sign 

the new agreement constituted a repudiation of her employment contract which it could accept. 

                  

B.E. Robinson v. Flitwick Frames Ltd (1975) IRLR 26 mentioned           

Gaydamak and anor v. U.B.S. (Bahamas) Ltd and anor [2007] 1 BHS J No. 61 applied                

Hanna v. Imperial Life Assurance Company of Canada [2007] UKPC 29 considered      

Ladd v. Marshall [1954] 3 All ER 745 applied                   

Rowley v. Cerberus Software Ltd [2001] EWCA Civ. 78 mentioned       

Wandsworth London Borough Council v. D’Silva [1998] IRLR 193 mentioned 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction and Background: 

1. The appellant (“Mrs. McIntosh”) seeks an order setting aside the entirety of a written 

judgment of Winder, J., handed down in the Supreme Court on 2 April 2019 in which the 

learned judge dismissed, with costs, Mrs. McIntosh’s action for breach of contract and 

wrongful dismissal instituted against the respondent company (“Guardian”). 
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2. On 26 August 1985, Mrs. McIntosh (then Miss Adderley) was engaged by Guardian as an 

agent in accordance with the terms of an Agent’s Agreement. Clause 11 of the Agreement 

provided:       

“11. AMENDMENTS – The Company may at any time and 

from time to time modify any of the provisions of this 

Agreement relating to commissions by written notice to the 

Agent. Any such modification will affect only policies issued 

subsequent to the date of the written notice.” [Emphasis 

added] 

3. By virtue of Clause 14 of the said Agreement, Mrs. McIntosh and Guardian further agreed as 

follows: 

“14. TERMINATION OF APPOINTMENT – The Agent’s 

appointment hereunder will automatically terminate in the 

event of the death of the Agent or may at any time be 

terminated by either party, with or without cause, by notice in 

writing. Such notice may be delivered personally to the 

receiving party or may be mailed to his last known address.” 

[Emphasis added]       

   

4. Some two decades later, on 16 January 2007, Mrs. McIntosh accepted employment with 

Guardian as one of its Agency Managers. She executed an Agency Manager’s Agreement 

which provided inter alia, as follows:        

 

“FAMILY GUARDIAN INSURANCE COMPANY LTD 

Agency Manager’s Agreement 

… 

 

WHEREAS:- 

 

The Agency Manager is an agent of the Company pursuant to 

an “Agent’s Agreement” dated the 26 of August, 1985; 

 

The Company is desirous to employ the Branch and the 

Agency Manager is desirous to serve the company as Agency 

Manager for the company and is also desirous to continue to be 

an agent of the Company, under the aforesaid “Agent’s 

Agreement”:- 

 

NOW IT IS HEREBY AGREED AS FOLLOWS PROVIDED 

in all circumstances that the Agency Manager continues to ban 

(sic) an agent of the Company under the aforesaid “Agent’s 

Agreement”:-  

 

… 
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This Agreement may be terminated: 

 

At any time by either party giving to the other not less than 

two (2) months’ notice in writing. 

 

At any time by the Company upon the Agency Manager 

committing a breach of this Agreement which the Company in 

its sole discretion deems serious. 

 

Immediately upon the Agency Manager ceasing to be an agent 

under the aforesaid “Agent’s Agreement” between the Agency 

Manager and the Company….” [Emphasis added]  

          

5. It is undisputed that while Mrs. McIntosh operated under the 1985 Agent’s Agreement for 

over two decades as one of Guardian’s agents, in 2007 she accepted employment with the 

company under a separate agreement as one of its Agency Managers. An express term of her 

employment under the Agency Manager’s Agreement was that she “continue to be an agent” 

in accordance with the 1985 agreement. Additionally, as the termination clause in her 

Agency Manager’s Agreement expressly stated, “ceasing to be an agent” under the Agency 

Agreement was so fundamental to her continued employment that the Agency Manager’s 

Agreement was to terminate “immediately upon” her “ceasing to be an agent”. 

 

6. On 12 January 2011, Guardian wrote to its agents and Agency Managers (including Mrs. 

McIntosh) informing them that due to various legislative changes which had taken place in 

the insurance industry, it had decided to undertake certain internal restructuring. Guardian’s 

agents and Agency Managers were invited to agree to the terms of a proposed Financial 

Services Sales Representative Agreement (“FSSRA”) under which they would operate as 

Financial Services Sales Representatives for a new entity, FG Insurance Agents and Brokers 

Limited (“FGIABL”) which was described as a wholly-owned subsidiary of Guardian.  

 

7. In the ensuing months, it seems that Guardian decided not to pursue their original proposal of 

re-engaging its agents and Agency Managers through its proposed subsidiary. Instead, 

Guardian appears to have changed its initial strategy. It elected to amend the existing Agent’s 

Agreements with its individual agents. By way of its letter dated 4 July 2011, Guardian 

presented Mrs. McIntosh with a completely new agreement (once again described as a 

Financial Services Sales Representative Agreement (“FSSRA”) which, it said, would modify 

her Agent’s Agreement by including, inter alia, changes to its commission structure among 

other matters. Mrs. McIntosh was once again requested to execute the FSSRA and to return it 

to Guardian no later than 8 July 2011.   
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8. Clause 4 of the FSSRA provided, inter alia, that the new Agreement was to constitute the 

entire Agreement between the parties and would terminate and supersede any and all prior 

contracts and Agreements other than any Agency Manager Agreement, Pension or Medical 

Benefits, debts owed, guarantees of payment made by the agent or the career agent’s 

allowance otherwise agreed to in a separate document. 

 

9. Mrs. McIntosh did not execute the FSSRA by 8 July 2011 as requested. By way of its 

subsequent letter dated 19 August 2011, issued by its V-P Financial Services Division, Mr. 

Michael Adderley, Guardian provided Mrs. McIntosh with a personalized clarification of the 

operation of various clauses of the FSSRA and the revised Appendices. Attached to the said 

letter were, an Addendum to the Agent’s Agreement for her signature together with revised 

Appendices which she was also required to initial and return.      

         

10. Once again, Mrs. McIntosh failed to sign or return the FSSRA or the related Addendum and 

Appendices. Mr. Adderley then issued numerous reminders to her concerning the status of 

the unsigned documents. In particular, via a string of emails sent between August and 

September 2011, Mrs. McIntosh was informed that it was Guardian’s intention to complete 

the process of transitioning its operations in line with the commission structure set out in the 

FSSRA by 31 August 2011.  

 

11. In his follow-up email of 5 September 2011, Mr. Adderley informed Mrs. McIntosh as 

follows: 

 

“…As was previously communicated and reconfirmed during a 

Manager’s Meeting held on 22nd August 2011, we fully expect 

all Financial Services Sales Representatives to sign on to the 

new Agreement. Your failure to sign the new Agreement and 

return the signed copy to me by the 31st August has put both 

you and the Company in a precarious position. We cannot 

have any Agent and/or Manager continuing to operate in this 

manner. Therefore, I would appreciate it very much if you 

would have your status with the Company regularized, by 

signing and returning the signed copy of the new agreement to 

my office before or at the collection of your advance pay. 

Please further note that I will be sending a duplicate set of the 

new Agreement, its Addendum and the revised copies of the 

Appendices to assist you in the event that you have 

inadvertently forgotten to complete the signing process…” 

[Emphasis added] 
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12. Finally, by way of his letter dated 29 September 2011, Mr. Adderley officially notified Mrs. 

McIntosh that more than three weeks had passed since the “expiry” of her Agent’s 

Agreement and she had not yet regularized her status. The letter stated that she was 

consequently in breach of her Agency Manager’s Agreement and Guardian was left with no 

alternative but to terminate her. The termination letter stated, inter alia, as follows:    

    

“…Due to the requirements mandated in your Agency 

Managers’ Agreement, that states that in order for you to 

maintain your position as Agency Manager, you should, “in all 

circumstances continue to ban (sic) as an Agent of the 

Company”, I have no choice but to terminate your Agency 

Manager’s Agreement with Family Guardian’s Financial 

Services and move to have your two Agents re-assigned 

effective immediately….” 

     

13. Two days following issuance of the termination letter, Mrs. McIntosh penned a response to 

Guardian in the following terms: 

 

“In reference to your instant executed/termination letter of the 

30th September 2011, I hereby extend on behalf of my family 

and I my sincere thanks to all the Pillars of Family Guardian 

for granting me the opportunity to serve for the past twenty six 

(26) years. 

 

All the best in the challenging years ahead.” 

 

14. By a specially endorsed Writ of Summons (filed almost 5 years later on 6 June 2016) Mrs. 

McIntosh commenced action against Guardian in the Supreme Court alleging breach of 

contract and wrongful dismissal. She claimed relief in the form of special damages in the 

sum of $1,345,541.32 representing loss of salary and commissions for 18 months at a rate of 

$546,430.99 per annum; loss of insurance coverage under Guardian’s Group Medical Plan 

over a period of 18 months; loss of vacation pay for 4 weeks; the balance of ‘vested dollar 

per dollar’ for pension plan; together with damages, interest and costs.  

 

15. On 2 April 2017, following a trial, the learned judge dismissed Mrs. McIntosh’s action and 

ordered her to pay Guardian’s costs. Mrs. McIntosh appealed the judge’s decision. 

 

 

The Grounds of Appeal          

    

16. In her Notice of Appeal, Mrs. McIntosh raised three complaints about the learned judge’s 

Decision. We reproduce them below: 
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“1. That the Learned Trial Judge erred in law in that he made 

a finding in para 10 of the Judgment that the Intended 

Appellant was an employee and not an independent contractor, 

and ought to have found that there was no legal obligation 

imposed on the Intended Appellant to accept the offer from the 

Intended Respondent on or about August 19, 2011 and have 

disregarded the Intended Respondent’s 26 years of service with 

the Intended Respondent as an employee denying the appellant 

the right to bring a wrongful dismissal action after 26 years of 

employment. 

 

2. That the learned Trial Judge erred in law by failing to 

acknowledge that by the Intended Respondent’s unilateral 

variation of the Intended Appellant (sic) status from an 

employee to an independent contractor denying the appellant 

vacation pay, notice pay, public holiday pay, sick leave, 

compassionate leave, maternity leave, national insurance 

retirement benefit (65 years of age or early retirement at 60 

years), bonus pay, health & life insurance fully vested pension 

(after 10 years), which is a fundamental breach of the Intended 

Appellant’s terms and conditions of employment and put her 

in a worse position than she was in prior to the unilateral 

variation. 

 

3. That the learned Trial Judge erred in law in failing to take 

into consideration that at the time the Intended Appellant was 

terminated she held the position as Agency Manager of the 

Intended Respondent earing an average annual salary of 

$450,000.00 inclusive of commission, which she lost for 

refusing to sign a Sales Representative Agreement, September 

10, 2014 changing her employment status from as (sic) 

employee to an independent contractor.”    

          

17. Viewed broadly it is obvious that underlying all three grounds is Mrs. McIntosh’s opinion 

that she was entitled to refuse to sign the updated agents’ agreement (FSSRA) which was 

presented for her signature because having regard to its express terms, it represented an 

attempt by Guardian to unilaterally change her legal status from that of employee to that of 

an independent contractor; and further, that by issuing the termination letter without giving 

notice, Guardian breached her Agency Manager’s Agreement and wrongfully dismissed her. 

We turn to consider the specific complaints set out in the three grounds. 

 

18. Ground 1: The focus of this ground is on paragraph 10 of the learned judge’s written 

Decision. Regrettably the ground was unhappily drafted and we had some difficulty 
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unravelling the precise error of law which Mrs. McIntosh says is contained in paragraph 10. 

             

19. Paragraph 10 of the learned judge’s Decision is ostensibly a finding of mixed fact and law. It 

is also a finding which went in Mrs. McIntosh’s favour and quite simply states:  

            

“10. McIntosh contends that she was an employee and not an 

independent contractor. I agree.”  

          

20. Paragraph 10 appears in the judge’s Decision under the sub-heading “Employee v. 

Independent Contractor”. Thereafter, at paragraphs 11 through 12, the learned judge set out 

the reasons for his finding that Mrs. McIntosh was an employee and not an independent 

contractor. At paragraph 11, the judge adverted the Privy Council decision in Hanna v. 

Imperial Life Assurance Company of Canada [2007] UKPC 29 and then reviewed the 

evidence and made certain findings of fact, before concluding at paragraph 12 that he was 

satisfied that Mrs. McIntosh was indeed Guardian’s employee.   

 

21. At first blush, Mrs. McIntosh’s complaint seemed to be that the learned judge erred in law 

when he found that she was an employee and not an independent contractor. This complaint 

appeared somewhat illogical inasmuch as we were unable to find anything patently wrong in 

law in the judge’s finding at paragraph 10 (confirmed at paragraph 12) that Mrs. McIntosh 

was an employee and not an independent contractor.       

    

22. Furthermore, such a finding was integral to Mrs. McIntosh’s pleaded case that as an 

employee of Guardian for some 26 years, her employment contract had been breached and 

her dismissal wrongful. It was therefore not easy to follow why Mrs. McIntosh would seek 

(as she does in the first three lines of ground 1) to complain that the learned judge’s finding 

that she was an employee and not an independent contractor was an error of law. We 

proceeded nonetheless to examine the remaining portions of the ground. 

 

23. As drafted, the rest of ground 1 obviously does not relate to the judge’s finding at paragraph 

10 at all. Quite to the contrary, the remaining portion of ground 1 may fairly be described as 

unnecessarily argumentative. It is essentially a submission which is built on the premise that 

the learned judge ought to have found that Mrs. McIntosh could properly refuse (as she did) 

to sign the FSSRA which she now claims was an offer presented by Guardian for her 

acceptance on 19 August 2011. The ground further complains that by failing to make that 

finding, the judge disregarded Mrs. McIntosh’s 26 years of service as Guardian’s employee 

and erroneously denied her claim for wrongful dismissal after 26 years of service.   

          

24. With all due respect to Mr. Ferguson, both these submissions are untenable. In the first place, 

they are unconnected to the complaint about the learned judge’s finding at paragraph 10 of 
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the written Decision where the judge was obviously addressing the discrete issue as to 

whether Mrs. McIntosh was an employee of Guardian as she had claimed. Secondly, these 

submissions do not correspond with Mrs. McIntosh’s pleaded case in the court below 

inasmuch as she had never claimed (even in the alternative) that Guardian had repudiated or 

breached her employment contract by presenting her with an offer which she could lawfully 

refuse to sign. Nor did Mrs. McIntosh’s pleadings ever assert that Guardian’s letter of 19 

August 2011 (containing the FSSRA and its related attachments) constituted an offer which 

she could properly refuse to accept.  

              

25. In her Statement of Claim, Mrs. McIntosh’s only allegation was that her employment 

contract with Guardian had been breached and she was wrongfully dismissed because she 

had not been given reasonable notice before her termination took effect on 30 September 

2011.             

  

26. Paragraphs 3, 4, 6 and 7 of the Statement of Claim contain the following averments, which 

speak for themselves and which were expressly denied by Guardian in the corresponding 

paragraphs of its Amended Defence: 

 

“3. The Plaintiff continued to be employed by the Defendant 

until sometime on or about September 30, 2011 when the 

Defendant breached the Plaintiff’s contract of employment and 

terminated the Plaintiff (sic) employment without giving her 

reasonable notice of termination or pay in lieu of notice. 

 

4. The Plaintiff’s contract of employment contained no 

provision for an expiration date, consequently the Plaintiff was 

entitled to reasonable notice to effectively terminate the 

contract which in this case would be eighteen (18) months. 

 

… 

 

6. The Defendant breached the Plaintiff’s contract by refusing 

to pay the Plaintiff reasonable notice on termination after 26 

years of service. 

 

7. As a result of the Defendant’s breach of contract and 

wrongful dismissal of the Plaintiff she has suffered loss and 

damage.” [Emphasis added] 
  

27. As is evident, nothing in Mrs. McIntosh’s Statement of Claim purported to raise for the 

judge’s determination issues of constructive dismissal; or repudiation or anticipatory breach 

of contract by Guardian arising from its letter of 19 August 2011.  
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28. Quite apart from this, we have noted that at the start of the trial on 12 December 2011 (in 

response to a query from Mr. Adams who had sought clarification as to the precise scope of 

the case which was to be argued on Mrs. McIntosh’s behalf) Mr. Ferguson advised the judge 

that based on the termination letter, the date of the alleged breach had been accepted by both 

sides as 30 September 2011. The following clarification by Mr. Ferguson to a specific 

inquiry by Mr. Adams (located at 309 of the Record) speaks for itself:    

          

“MR. ADAMS: There is no case of constructive dismissal 

based on the letter. 

 

MR. FERGUSON: I certainly did not plead it, so I don’t 

know why my learned friend is raising it. Perhaps he is 

nervous about something coming.” [Emphasis added] 

 

29. Given the limitations of Mrs. McIntosh’s pleaded case which simply was that her contract 

had been breached because she had been terminated on 30 September 2011 without adequate 

notice, the learned judge cannot be faulted for not addressing the several matters which Mr. 

Ferguson now (impermissibly) seeks to raise on this appeal. Quite simply, questions such as 

whether the FSSRA constituted an offer which affected her employment contract and which 

she was entitled to reject; or whether Mrs. McIntosh was entitled to treat her employment 

contract as having been fundamentally breached or repudiated by Guardian were not before 

the learned judge. Mrs. McIntosh is precluded from raising such arguments before us on 

appeal as a means of impugning the learned judge’s Decision. 

           

30. Before leaving this ground we cannot help but observe that it was Guardian and not Mrs. 

McIntosh who raised the issue of repudiation of the contract for the judge’s consideration. In 

his Decision between paragraphs 13 through 18 under the heading “Repudiation of the 

Agency Contract”, the learned judge turned his attention to Guardian’s allegation, located at 

paragraph 6 of its Amended Defence, that it was Mrs. McIntosh who had repudiated her 

employment contract by failing to execute the amended Agent’s Agreement (FSSRA) which 

had been presented for her signature. Paragraph 6 of Guardian’s Amended Defence speaks 

for itself: 

 

“6. Paragraph 6 of the Statement of Claim is denied. The 

Defendant further asserts that it was lawfully entitled to 

discharge the Plaintiff as Agent and Agency Manager by 

reason of the Plaintiff’s repudiation of her Agency Agreement 

having refused to sign an amended Agent’s Agreement as 

reasonably required by the Defendant which repudiation was 

accepted by the Defendant.” [Emphasis added]  
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31. It is undisputed that Mrs. McIntosh filed no Reply to answer Guardian’s assertion that it was 

she who had repudiated the contract. Accordingly, the questions now raised on appeal as to 

whether Mrs. McIntosh had been constructively dismissed; or whether there had been a 

repudiation or anticipatory breach of her employment contract by Guardian; and whether she 

was within her legal rights to refuse to execute the updated agency agreement (FSSRA) 

presented for her signature were never part of Mrs. McIntosh’s pleaded case in the court 

below. In the circumstances, the learned judge cannot be faulted for not addressing those 

issues and for not making the findings which Mr. Ferguson now (quite impermissibly) seeks 

to identify in ground 1 of this appeal.        

      

32. In our view, no error in law is disclosed in ground 1 and it is duly dismissed.   

  

33. Ground 2: This ground does not identify the specific paragraph of the learned judge’s written 

Decision with which Mrs. McIntosh takes issue. Instead, ground 2 is formulated as a general 

complaint (once again argumentatively drawn) that the learned judge erred in law in failing 

to acknowledge that by Guardian’s unilateral variation of her status from an employee to an 

independent contractor, Guardian fundamentally breached her terms and conditions of 

employment and put her in a worse position than she was in prior to the unilateral variation.    

 

34. As we see it, ground 2 is also unsustainable and fails for the same reasons as we identified in 

relation to the previous ground.         

   

35. It is obvious from his Decision under the heading “Repudiation of the Agency Contract”, 

that the learned judge specifically considered Guardian’s allegation (set out at paragraph 6 of 

its Amended Defence) that it was entitled to regard Mrs. McIntosh’s refusal to sign the 

updated agency agreement (FSSRA) as a repudiation by her of her contract of employment as 

an Agency Manager which contract was expressly conditioned on her continuing to act as an 

agent of the company under an agency agreement which had since been updated.  

 

36. Between paragraphs 13 through 18 of his Decision the learned judge examined the parties’ 

contending arguments. He noted Guardian’s submission that it was not unreasonable or 

unlawful for it to propose new terms for its agents; and the further contention that Mrs. 

McIntosh’s conduct in relation to their request to sign the updated agreement was repudiatory 

of her employment contract. The judge considered the UK Industrial Relations decision of 

B.E. Robinson v. Flitwick Frames Ltd (1975) IRLR 26 on which Guardian relied to 

support its claim that it was entitled to regard Mrs. McIntosh’s refusal to sign the updated 

agreement as a repudiation of her contract.        

       

37. Notwithstanding that (as we have noted) Mrs. McIntosh did not specifically plead the 

repudiation of the contract by Guardian, the judge nonetheless examined her submission that 
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she had refused to sign the updated agreement because it was less beneficial than the old 

agreement and further, that the introduction of a chargeback was sufficient on its own to 

amount to repudiation by Guardian of her contract.   

 

38. Next, at paragraph 15 of his Decision, the judge adverted to the UK Industrial Relations 

authority of Wandsworth London Borough Council v. D’Silva [1998] IRLR 193. He 

highlighted, in particular, Lord Woolf’s observation that: 

 

“…in the employment field an employer or for that matter an 

employee can reserve the ability to change a particular aspect 

of the contract unilaterally by notifying the other party as part 

of the contract that this is the situation. However, clear 

language is required to reserve to one party an unusual power 

of this sort…”        

        

39. As we see it, Clause 11 of the Agent’s Agreement (outlined earlier) was a contractual 

provision of the type envisaged in the foregoing observation of Lord Woolf. It clearly 

permitted Guardian to unilaterally modify any of the provisions of the agency agreement 

relating to the payment of commissions and to notify its agents of such changes.  

 

40. The judge noted Mr. Ferguson’s concession (doubtless made in the light of Clause 11) that it 

was open to Guardian to change the commission structure of the Agent’s Agreement. He then 

referred to Mr. Ferguson’s submission that the changes in the updated agreement were too far 

reaching before making the following findings: 

 

“16. …Having carefully consider (sic) the terms of the old 

agreement and the new terms, I am satisfied that the new 

agreement contained the same terms as the existing Agent’s 

Agreement, except that the provisions relating to commissions 

were amended. A comparison between the terms of McIntosh’s 

then existing Agent’s Agreement and the terms of the proposed 

new agreement were provided to McIntosh by Michael 

Adderley. 

 

17. Having considered the matter, I am satisfied that McIntosh 

had determined, long prior to receipt of the request to sign a 

new contract in July 2011, she would have none of it. She 

refused opportunities to discuss the contract and any issues she 
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had with the new terms. This was clearly complicated by the 

fact that she was at the same time negotiating new and perhaps 

more lucrative employment terms with the defendant’s 

competitor Colina Insurance. She joined Colina on 5 October 

2011 a few days after the defendant sought to bring the agency 

agreement. I am satisfied that the request to sign an updated 

agreement was not unreasonable as the evidence, which I 

accept, suggests that the terms of the updated agreement were 

more favourable to the agent. The position advanced by 

McIntosh to be employed on different terms from the other 

agents, all of whom executed the updated contract, would be 

unreasonable and untenable. 

 

18. In the circumstances, I am not satisfied that the defendant 

was wrongfully dismissed.” 

 

41. Having regard to the parties’ pleadings and the evidence before him, we are satisfied that the 

judge was clearly correct to find that Guardian’s insistence on Mrs. McIntosh executing the 

updated agreement was not unreasonable and that it was unreasonable for Mrs. McIntosh to 

‘hold out’ on signing the updated agent’s agreement when all of Guardian’s other agents had 

signed it. As we see it, Mrs. McIntosh’s refusal to ‘fall in line’ with the updated agreement 

was unreasonable as it would have resulted in her being accorded different treatment from 

the other agents as occurred in B.E. Robinson.   

 

42. In short, the learned judge was entitled to find (consistent with Guardian’s averment at 

paragraph 6 of its Amended Defence) that Mrs. McIntosh’s failure to sign the amended 

agency agreement constituted a repudiation of her employment contract which it could 

properly act upon. Her continued employment as Guardian’s Agency Manager was expressly 

conditioned upon her continuing to act as an agent under the 1985 agency agreement which 

had since been amended and was no longer in use. The evidence was that the company’s 

other agents had signed on to the terms of the updated agreement. Guardian was entitled to 

treat Mrs. McIntosh’s failure to regularize her status as a repudiation of her contract of 

employment inasmuch as it clearly signalled to the company that she would not be acting as 

an agent of the company under the agency agreement as updated.  

  

43. Although the learned judge declined to address the issue whether Mrs. McIntosh’s 

employment contract was properly determined by giving of notice, we are satisfied that in the 

particular circumstances of this case, no notice was required to terminate the contract. In this 

regard, Mrs. McIntosh is taken to be aware of the stipulation in her Agency Manager’s 
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Agreement (outlined at paragraph 4 above) whereby both parties had expressly agreed that 

the agreement would terminate, inter alia, immediately upon her ceasing to be an agent under 

the Agent’s Agreement between herself and her employer. By refusing to sign the updated 

agreement, with full knowledge that the old agreement had been phased out and was no 

longer operational, Mrs. McIntosh effectively repudiated her contract of employment which 

terminated on the 30 September 2011 - the date fixed in the termination letter on which her 

employment would end.           

  

44. In summary, we are satisfied that the learned judge committed no discernable error of law as 

suggested in ground 2 as framed. As noted, he considered the issues which arose before him 

on the pleadings and made the appropriate findings based on the evidence before him. There 

is no basis on which we may properly interfere with the judge’s findings.  

 

45. This ground has no merit and is dismissed. 

   

46. Ground 3: Once again, as with the two earlier grounds, ground 3 is essentially a repetition of 

Mrs. McIntosh’s complaints, discussed earlier, that the updated agreement which Guardian 

presented for her signature had impermissibly purported to change her status from an 

employee to that of an independent contractor; and further, that by terminating her without 

giving reasonable notice commensurate with her 26 years of service, Guardian breached her 

employment contract and wrongfully dismissed her.        

 

47. Although once again, the ground failed to identify the specific paragraph of the written 

Decision with which Mrs. McIntosh sought to take issue, we are satisfied that the focus of 

Mr. Ferguson’s submissions appeared to be on the judge’s failure to make an award of 

damages in respect of Mrs. McIntosh’s termination and his finding that Mrs. McIntosh had 

not demonstrated that she had suffered any loss as a result of the termination of her 

employment. The ground further complained that the learned judge failed to have regard to 

the fact that at the date of termination, Mrs. McIntosh was employed as Guardian’s Agency 

Manager, a post which carried with it an annual salary of $450,000.00 inclusive of 

commission.           

  

48. In his oral and written submissions, Mr. Ferguson submitted that Mrs. McIntosh’s earnings 

following her termination were far less than she had earned in one year during her 

employment with Guardian. According to Mr. Ferguson, the loss which Mrs. McIntosh 

suffered as a result of her termination was established both in her sworn testimony at the 

trial, as well as in a letter from Colina Insurance dated 4 September 2015 which was not 

included in the Record of Appeal but which he sought to adduce in evidence on appeal.  
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49. We pause at this juncture to recall that at the commencement of the hearing, Mr. Ferguson 

sought by way of Motion filed on 20 February 2020 to have the letter from Colina dated 4 

September 2015 included in the Record of Appeal. The Motion was supported by an affidavit 

of Alva Coakley also filed on 20 February 2020 which sought to establish that the Colina 

letter had been “inadvertently omitted from the Schedule of Documents forming the 

Record of Appeal.”  

 

50. The Motion was strenuously opposed by counsel for Guardian, Mr. Adams, who relied on an 

affidavit of Rodman Delevaux, filed on 25 February 2020 to support his contention that Mr. 

Ferguson had laid no proper basis to support Mrs. McIntosh’s application to adduce the letter 

into evidence on the appeal. Mr. Adams relied on rule 24(2) of the Court of Appeal Rules, 

2005 and submitted that Mrs. McIntosh had failed to demonstrate any “special grounds” 

upon which she could rely to invoke this Court’s discretionary power to admit further 

evidence. In our view, the Delevaux affidavit clearly established that far from having been 

inadvertently omitted from the Record of Appeal, the Colina letter had in fact never been 

adduced into evidence in the court below despite it having been available; and 

notwithstanding Mrs. McIntosh having given the judge an undertaking to produce any 

documents on which she relied to support her claim for loss of earnings suffered immediately 

following her termination on 30 September 2011.      

  

51. Ultimately, we dismissed the Motion as we were satisfied that contrary to the assertion in the 

supporting affidavit of Alva Coakley, the Colina letter of 4 September 2015 had not been 

inadvertently omitted for the Schedule of Documents comprising the Record of Appeal. In 

fact, there is no doubt that although available, it had never been adduced into evidence in the 

court below notwithstanding Mrs. McIntosh’s express undertaking to provide the judge with 

documentary evidence to support her claim that her annual earnings following termination 

were far less than she had earned during her employment with Guardian.  

 

52. Quite simply, there was no basis on which the Colina letter of 4 September 2015 could be 

produced before us on appeal to buttress Mr. Ferguson’s submissions on this ground. The 

Motion and its supporting affidavit simply it did not meet the criteria in rule 24(2) of the 

Rules, nor the relevant principles governing the circumstances when fresh evidence may be 

adduced on appeal. See Ladd v. Marshall [1954] 3 All ER 745; and Gaydamak and anor 

v. U.B.S. (Bahamas) Ltd and anor [2007] 1 BHS J No. 61.         

 

53. We return once again to a consideration of ground 3. Between paragraphs 20 through 23 of 

his Decision under the heading “Actual Loss”, the learned judge (on the express assumption 

that he was wrong to have found that Mrs. McIntosh had not been wrongfully dismissed) 

considered what loss (if any) had resulted from the termination.     
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54. At paragraph 20, he adverted to the English Court of Appeal decision in Rowley v. Cerberus 

Software Ltd [2001] EWCA Civ. 78 and to Mrs. McIntosh’s undoubted duty to mitigate her 

loss.  

 

55. Between paragraphs 21 and 22, the learned judge considered on the one hand, Guardian’s 

submission that Mrs. McIntosh had failed to establish her claim to the loss and damage 

(totalling $1,345,541.32) particularized in her pleadings. He considered on the other hand, 

Mr. Ferguson’s submission that Mrs. McIntosh’s earnings at Colina Insurance were far less 

than what she had earned at Guardian before her termination. The learned judge noted, 

respectfully so, that Mr. Ferguson’s submission just did not accord with the evidence before 

him. He noted that after her testimony at the trial, Mrs. McIntosh had undertaken to provide 

him with proof of her reduced earnings at Colina Insurance following her termination from 

Guardian on 30 September 2011 and had not done so. He observed that she had provided him 

instead with a letter dated 18 September 2013 which showed her gross commission-based 

salary at Colina for the period September 2012 to September 2013 as $341,893.30. 

 

56. We are satisfied, at paragraph 23 the learned judge made the following findings: 

 

“23. What the letter does show was that McIntosh continued to 

be employed with Colina until at least September 2013, some 

two years after the termination of the contract. This is 

certainly beyond any reasonable notice period. Additionally in 

the 12-month period prior to September 2013, she earned 

approximately $341,893.30. McIntosh despite the undertaking, 

did not furnish the information, as to the period immediately 

following the termination of the agency agreement, for 

whatever reason. It could be safe to assume, as the letter 

suggest, (sic) that this is her annual commission base. In all the 

circumstances therefore I am prepared to find, in the event I 

am wrong as (sic) the wrongful dismissal, that McIntosh has 

not demonstrated that she suffered any loss as a result, on 

balance, of the termination of the agency agreement.” 

 

57. We have already determined in relation to grounds 1 and 2 that based on the parties’ 

pleadings and the evidence before him, the learned judge was correct to find that Mrs. 

McIntosh’s employment contract had not been breached and that she was not wrongfully 

dismissed. In his wisdom and on the stated assumption that he was wrong to have found that 

she had not been wrongfully dismissed, the learned judge examined Mrs. McIntosh’s claim 

for damages and found that Mrs. McIntosh failed to prove that she had suffered actual loss 
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and damage as a result of the termination of her employment. In our view, this exercise was 

unnecessary and we decline to enter into a consideration of whether his finding was wrong. 

Quite simply, as she was not wrongfully dismissed, the issue of damages simply does not 

arise. 

 

58. Ground 3 is dismissed. 

 

Disposition and Order 

 

59. For all the foregoing reasons, the appeal is dismissed. We affirm the decision of the learned 

judge and award costs of the appeal to Guardian to be taxed, if not agreed. 
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