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***************************************************************** 

Civil Appeal – Personal Injury - Liability - Assessment of Damages - Loss of past and 

future earning- Special Damages  

The appellant slipped, fell and thereby suffered a fractured wrist whilst at the respondent’s hotel 

premises in May 2013. The appellant filed an action against the respondent claiming negligence 

and/or breach of statutory duty on the part of the respondent. The respondent was found to be liable 

and an Assessment of Damages award was made by Mrs. Camille Darville-Gomez the Deputy 

Registrar of the Supreme Court (as she then was) on the 8 July 2019. The appellant was awarded 

general damages for pain and suffering and loss of amenities in the sum of $43,000.00. The 

appellant now appeals against the decision on the ground inter alia that “The learned Deputy 

Registrar erred in fact when she stated that no claim for loss of earnings and future earnings as 

outlined as a loss of amenity in the Plaintiff’s submission when as a matter of fact, the Plaintiff at 

paragraphs 3.2 and 3.3 of her Submissions made a claim for both Loss of Earnings and Loss of 

Future Earnings.” 
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Held: appeal dismissed; costs of the appeal are the respondent's, to be taxed if not agreed. 

The law is clear that a plaintiff in order to be successful must specifically plead and prove a claim 

for special damages. 

We are in full agreement with the Deputy Registrar’s finding that “loss of past earnings is a special 

damage which must be pleaded so as to prove that there was in fact earnings and such earnings 

were lost and consequently flowed from the damages suffered as a result of the Defendant’s 

negligence.”  The appellant failed on step one in that she failed to plead a claim for loss of earnings 

and this failure could not be mitigated by including what purported to be a claim in her submissions 

before the Court. The Registrar was entitled to dismiss the ‘claim’ for loss of past earnings as it 

was neither pleaded nor proved. 

The learned Deputy Registrar cannot be faulted for the position she took in refusing to make an 

award for the cost of a future surgery. It is always for a Plaintiff to prove any allegation made 

unless the law specifically provides otherwise. The evidence relative to the need for a surgical 

procedure on the wrist was clearly inconclusive. The means of obtaining that certainty needed was 

known to the appellant. However, she chose to proceed with her action with the evidence which 

she had available.  

The appellant had available to her the ability to seek an interim Payment under Order 29 Rule 10 

of the Rules of the Supreme Court to assist with having the tests done to determine whether surgery 

was required. There is no indication that this was done. 

Heeralall v Hack Bros (Construction) Co Ltd (1977) 25 WIR 117 considered 

Nada Fadil Al Medenni vs. Mars UK Limited [2005] EWCA Civ 1041considered 

 

______________________________________________________________________________ 

 

REASON FOR DECISION 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Evans, JA: 

1. This is an appeal against an Assessment of Damages award made by Mrs. Camille Darville-

Gomez the Deputy Registrar of the Supreme Court (as she then was) on the 8 July 2019 

wherein she assessed general damages for Pain and suffering and loss of amenities in the 

appellant’s favour in the global sum of $43,000.00. She further ordered that interest was to 

run on the said sum from the date of the filing of the Statement of Claim until the date of 

judgment at the rate of 4% and thereafter at the rate prescribed by the Civil Procedure (Award 

of interest Act), 1992. 

2. By Notice of Appeal Motion filed herein on the 19 August, 2019 the appellant appealed the 

Deputy Registrar’s decision citing the following grounds: 
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“1. The learned Deputy Registrar erred in fact when she stated 

that no claim for loss of earnings and future earnings as outlined 

as a loss of amenity in the Plaintiff’s submission when as a 

matter of fact, the Plaintiff at paragraphs 3.2 and 3.3 of her 

Submissions made a claim for both Loss of Earnings and Loss 

of Future Earnings. 

2. The Learned Deputy Registrar erred in fact and in Law in 

stating that the Plaintiff’s claim for loss of past earnings are 

hereby dismissed when earlier in the ruling she indicated that 

no such claim was made by the Plaintiff. 

3. The Learned Deputy Registrar erred in fact and in Law in 

refusing to award the cost for surgery on the ground that no grip 

test was conducted or performance of an MRI with dye which 

the Learned Deputy Registrar stated would have conclusively 

determined whether surgery would have been required or not.” 

3. The action arose out of an incident at the respondent’s hotel premises in May, 2013 when the 

appellant slipped and fell and thereby suffered a fractured wrist. The appellant filed the 

aforesaid action against the respondent and in her Amended Statement of Claim alleged 

negligence and/or breach of statutory duty on the part of the respondent. Following a finding 

of liability on the part of the respondent, the matter was referred to the Deputy Registrar for 

Assessment resulting in the Ruling now under Appeal. 

4. The Appeal came on for hearing before us on the 27 February 2020 and after hearing 

submissions from Counsel we dismissed the appeal and promised to supply written reasons 

for our decision. This we do now. 

DISCUSSION 

“1. The learned Deputy Registrar erred in fact when she stated that no claim for loss of 

earnings and future earnings as outlined as a loss of amenity in the Plaintiff’s submission 

when as a matter of fact, the Plaintiff at paragraphs 3.2 and 3.3 of her Submissions made a 

claim for both Loss of Earnings and Loss of Future Earnings. 

2. The Learned Deputy Registrar erred in fact and in Law in stating that the Plaintiff’s claim 

for loss of past earnings are hereby dismissed” 

5. Grounds 1 and 2 can conveniently be dealt with together as they relate to the same issue. At 

the root of the Appellant’s complaint is the refusal by the Deputy Registrar to make an award 

for loss of earnings both past and future. It is evident from even a cursory review that the 

Amended Statement of Claim does not contain a claim for past earnings or future loss of 

earnings. There is in fact has no claim at all for special damages in the Statement of Claim. 

As noted by ground I the Appellant sought before us to rely on the fact that “the plaintiff at 

paragraphs 3.2 and 3.3 of her submissions made a claim for both Loss of Earnings and Loss 
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of Future Earnings”. This in my view is an acknowledgement that the Statement of Claim 

itself is devoid of any such claim. 

6. The Deputy Registrar was clear in her finding at paragraph 19 that “loss of past earnings is 

a special damage which must be pleaded so as to prove that there was in fact earnings and 

such earnings were lost and consequently flowed from the damages suffered as a result of 

the Defendant’s negligence.”  Then at paragraph 23 she found as follows: 

“23. There is no evidence before this court of any special damage. 

There is none disclosed in the Amended Statement of Claim 

pleaded by the Plaintiff. There is no pleading for medical 

expenses; mileage to and from the doctor’s office; paid 

medication; or expenses for domestic helper as elucidated in the 

viva voce evidence of the Plaintiff.” 

7. The law is clear that a plaintiff in order to be successful must specifically plead and prove a 

claim for special damages.  As submitted by Mr. Farquharson this requirement was explained 

by the Court of Appeal of Guyana in the case of Heeralall v Hack Bros (Construction) Co 

Ltd (1977) 25 WIR 117 at page 124 as follows: 

“A trial judge called upon to assess damages in a common law 

action for personal injuries on the ground of negligence must 

bear in mind the well-established general common law 

principles to be applied. It will not be amiss to repeat them put 

together in this judgment. 

 Damages are special and general. Special damages must be 

specifically pleaded and proved, and are awarded in respect of 

out of pocket expenses and loss of earnings actually incurred 

down to the date of the trial itself. They are generally capable of 

substantially exact calculation or at least of being estimated with 

a close approximation, to accuracy… General damage, on the 

other hand, need not be pleaded specifically as the law implies 

it, as usually falls under these heads: (a) loss of future earnings 

or income; (b) pain and suffering; and (c) loss of amenities or 

enjoyment of life…” 

8. We accept and are in full agreement with the Deputy Registrar’s finding that “loss of past 

earnings is a special damage which must be pleaded so as to prove that there was in fact 

earnings and such earnings were lost and consequently flowed from the damages suffered 

as a result of the Defendant’s negligence.”  The appellant failed on step one in that she 

failed to plead a claim for loss of earnings and this failure could not be mitigated by including 

what purported to be a claim in her submissions before the Court. In our view the Registrar 

was entitled to dismiss the ‘claim’ for loss of past earnings as it was neither pleaded nor 

proved. In the English Court of Appeal decision in Nada Fadil Al Medenni vs. Mars UK 

Limited [2005] EWCA Civ 1041 Dyson LJ stated: 
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“It is fundamental to our adversarial system of justice that the 

parties should clearly identify the issues that arise in the 

litigation, so that each has the opportunity of responding to the 

points made by each other. The function of the judge is to 

adjudicate on those issues alone. The parties may have their own 

reasons for limiting the issues or presenting them a certain way. 

The judge can then invite, and even encourage, the parties to 

recast or modify the issues. But if they refuse to do so, the judge 

must respect that decision. One consequence of this may be that 

the judge is compelled to reject a claim on the basis on which it 

is advanced, although he or she is of the opinion that it would 

have succeeded if it had been advanced on a different basis. Such 

an outcome may be unattractive, but any other approach leads 

to uncertainty and potentially real unfairness”. Emphasis added. 

9. The position relative to the claim for loss of future earnings is that the appellant failed to 

prove to the satisfaction of the Registrar that she would or was likely to lose earnings. At 

paragraph 13 of her ruling the Learned Deputy Registrar observed as follows: 

“13. The testimonies before this Court is at complete variance. 

Despite the Plaintiff’s testimony in reference to her inability 

to work above 20% of her capability, during the cross 

examination of Dr. Bowe, he testified that on 23rd October, 

2013 he indicated to National Insurance that the Plaintiff 

was able to return to work and be assigned light duties.” 

10. There was no evidence that the appellant’s employers had adjusted her salary or given any 

indication that her status would be affected as a result of her injuries. The medical evidence 

did not go as far as to indicate that she would be rendered incapable of carrying out her 

assigned duties to the extent that her earnings or advancement abilities would be affected. In 

these circumstances even if it is accepted that there was not a need to specifically plead a 

loss of future earnings it is clear that the appellant did not prove any such claim. 

The Learned Deputy Registrar erred in fact and in Law in refusing to award the cost for 

surgery on the ground that no grip test was conducted or performance of an MRI with dye 

which the Learned Deputy Registrar stated would have conclusively determined whether 

surgery would have been required or not. 

11. During his examination in chief, Dr. Bowe testified that the appellant may possibly require 

future surgery in respect of her injured wrist. He was clear however, that he himself was not 

a wrist surgeon and that he had advised her to see a specialist. He also indicated that further 

investigations would have to be carried out by the wrist surgeon to determine whether or not 

surgery was required. He opined that in order to obtain a proper assessment of the appellant’s 

prognosis she would be required to have a “grip test’ done as well as an MRI with a dye in 

the wrist to get a functional diagnostic function of the wrist. 
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12. The appellant lead no evidence of having any of those tests done or of having seen a wrist 

specialist as recommended by Dr. Bowe. In these circumstances the learned Deputy Registrar 

observed at paragraph 27 as follows: 

“I will apply some restraint as to award of damages because of 

the lack of conclusive evidence required to measure this head of 

damage. As aforementioned, there was no grip test conducted; 

no performance of an MRI with dye which would have 

conclusively determined whether surgery would have been 

require or not along with other deficiencies.” 

13. In our view the learned Deputy Registrar cannot be faulted for the position she took. It is 

always for a Plaintiff to prove any allegation made unless the law specifically provides 

otherwise. The evidence relative to the need for a surgical procedure on the wrist was clearly 

inconclusive. The means of obtaining that certainty needed was known to the appellant. 

However, she chose to proceed with her action with the evidence which she had available. 

We are not unmindful of the evidence of Dr. Bowe that the work normally done by a wrist 

specialist is not “cheap”. However, the appellant had available to her the ability to seek an 

interim Payment under Order 29 Rule 10 of the Rules of the Supreme Court to assist with 

having the tests done to determine whether surgery was required. There is no indication that 

this was done. 

14. For the forgoing reasons we were of the opinion that the appellant’s Appeal should be 

dismissed and we so ordered. We further ordered that the costs of the appeal are the 

respondent's, such costs to be taxed if not otherwise agreed. 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Evans, JA  

 

 

__________________________________________                                                

 The Honourable Mr. Justice Isaacs, JA  
 

 

__________________________________________                                                

The Honourable Mr. Justice Jones, JA  

 


