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Criminal appeal – Armed robbery – House breaking – Possession of an unlicensed firearm – 

Possession of ammunition – Ruling at the end of the voir dire – Consent to draw blood form 

admitted but confession statements excluded – Section 34 of the Police Act  

On 14 May 2010 Scotiabank, Emerald Bay, Exuma was robbed by a masked gunman who fired a 

number of shots before escaping in a waiting vehicle, driven by another male. “Bait money” was 

among the money taken by the robbers. The following day the appellant was arrested and 

interviewed twice by the police. Two days later, on 16 May 2010, he was interviewed again and 

made a Statement under caution. On 17 May 2010 he was taken out on inquiries and directed the 
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officers to a house where a 9mm casing was discovered outside. He took the officers to another 

area where, after a trek through bushes, the group came to a small clearing. The appellant then 

directed the officers to a pile of stones which, when removed, revealed a white bag containing 

cash, a pair of gloves, a black mask with the eyeholes cut out and a firearm wrapped in a cloth. A 

portion of the glove was clipped off for testing as it contained a substance suspected of being 

blood. The appellant was, again, interviewed and another Statement made by him. Thereafter, he 

consented to his blood being drawn and the DNA results revealed that the appellant could not be 

excluded as a contributor. The bait money was identified as being the property of the bank and 

the shells collected at the scene matched the firearm recovered from under the pile of stones.  

At his trial the appellant challenged the voluntariness of the records of interview, the statements 

and the taking of his blood. As a result, a voir dire was held and the trial judge declined to admit 

the records of interview and the statements but ruled that the evidence relating to the taking of 

the blood sample could be led.  

Following his trial before a judge and jury the appellant was convicted of armed robbery, house 

breaking, possession of an unlicensed firearm and possession of ammunition. He has now 

appealed his conviction. 

 Held (Barnett, JA concurring): appeal allowed; conviction and sentence set aside.  

per Isaacs, JA: The appellant’s first complaint is that the judge failed to provide a written ruling 

at the end of the voir dire. There is no requirement generally speaking for a judge to render a 

written ruling on issues arising from a voir dire. Judges are encouraged to do so, however, as this 

enables an appellate court to appreciate the reasoning of the court and to satisfy itself that the 

judge did not somehow fall into error. Having ruled the two statements inadmissible, the Judge 

had to apply his mind to whether or not true consent had been obtained for the taking of the 

blood sample inasmuch as the taking of the sample occurred between the time of the making of 

the impugned statements. In those circumstances it would be incumbent on a trial judge to 

provide reasons for his admission of the consent form and blood evidence so as to place an 

appellate court in a position to determine if the judge’s decision was reasonable and according to 

law. Notwithstanding the Judge’s failure to provide reasons, the Court would not have found that 

this was fatal to the conviction if that was the only error in the trial because there was other 

evidence upon which the jury could have relied to properly convict the appellant. 

There seems to be an incongruity between the Judge’s decision not to allow the records of 

interview and written statement to be admitted into evidence presumably because he harboured a 

doubt as to their voluntariness and his decision to allow the evidence surrounding the taking of 

the blood sample to be heard by the jury. This is particularly inexplicable because the taking of 

the appellant’s blood occurred between the taking of the two statements. Section 34 of the Police 

Act provides that a sample of a person’s blood may be taken only with the person’s consent 

given in writing. Provision is made for when a suspect objects to the taking of his blood. In such 
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an event, the written consent of a magistrate is required. No magistrate's consent was obtained in 

this case. Implicit in this provision is the need for the person’s true consent devoid of any 

pressure, oppression or other coercive measures: so if a person alleges he was threatened with 

bodily violence it behooves the Judge to investigate the allegation. It is not sufficient for the 

tribunal to embark on a pro forma exercise of merely looking to see if the person signed the 

consent form. True consent must be disclosed on the facts of the case. The Court was unable to 

conclude that by the time the consent form was signed by the appellant the oppression inflicted 

on him earlier had dissipated; the Court holds that the said oppression led to his signing of the 

consent form. There was no true consent.  

In the circumstances of this case, the Judge ought to have refused to allow the prosecution to rely 

on the evidence derived from the blood samples taken from the appellant in pursuance of the 

signed consent form. The result of such refusal would have been to render irrelevant and 

therefore inadmissible the evidence of the DNA testing and results; and without which, there was 

no other evidence to connect the appellant to the offences charged except for the items found in 

the bushes, that is, the money, the firearm and gloves. 

The Judge ought to have employed section 178 of the Evidence Act and ruled the evidence 

relating to the consent form and the taking of the appellant’s blood inadmissible in the 

circumstances of this case. Had he done so, there was insufficient evidence upon which the 

prosecution could rely to require the appellant to answer their case. 

 

Adrienne and another v Republic [2018] 1 LRC 380 applied 

Attorney General's Reference (Number 3 of 1999) [2001] 2 AC 91 applied 
Bain and another v. Regina [2017] 2 BHS J. No. 116 considered 

Law Shing-Huen v The Queen Privy Council No. 5 of 1998 considered 
Reg. v. Delaney, The Times, 30 August 1988 considered 

R v Sang [1980] AC 402 applied  
The People (at the suit of The Director of Public Prosecutions), Appellant v JC, Respondent 

[2017] 1 IR 417 considered 

The People (Director of Public Prosecutions) v Kenny [1990] 2 IR 110 mentioned 

Todd v R [2008] UKPC 22 considered 

Wallace and Another v R [1997] 1 LRC 350 mentioned 

 

per Barnett, JA: The giving of reasons in interlocutory rulings is a matter of discretion by the 

trial judge. But like all discretions, it must be judicially exercised. As a general proposition 

adequate and intelligible reasons must be given for judicial decisions. A judge failing to give 

reasons must be the exception rather than the rule. 

 

There was evidence to support the appellant’s allegation that he was beaten and this clearly 

called for a reasoned ruling after the voir dire explaining why the judge was of the view that the 

conduct which vitiated the ROI and Confession Statement did not also vitiate the consent which 

was the basis upon which the blood sample was taken. Given the overwhelming evidence of 
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bruises suffered by the appellant and the decision of the trial judge not to admit the ROI and 

Confession Statement, the trial judge erred in admitting the blood samples as he could not 

reasonably be satisfied that the consent was not signed otherwise than through oppressive 

conduct. 

 

The law makes admissible facts discovered as a result of an excluded confession. So as a matter 

of law the material found by the police as a result of the confession were admissible.  However, 

the judge’s discretion to exclude that evidence is preserved by section 178 of the Evidence Act. 

Given the evidence of bruises which was the basis of the judge’s decision not to admit the 

evidence of the ROI and Confession Statement this was clearly a case where the judge ought to 

have exercised his discretion to exclude the evidence obtained by police oppressive conduct. 

 

 

Adrienne and another v Republic [2018] 1 LRC 380 applied 

Delaney v Judge Donnchadh [2011] IEHC 138 considered 

Todd v R [2008] UKPC 22 considered 

 

 

 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellant was convicted on 22 May 2014 of 3 counts of armed robbery, house breaking, 

possession of an unlicensed firearm and possession of ammunition. He was sentenced on 2 

July 2014. He filed a Notice of Appeal on 22 July 2014 containing a number of grounds but 

amended them in an amended Notice of Appeal in the following manner: 

“1. That the Learned Judge erred in law by failing to provide a 

ruling at the end of the voir dire, or at all during the trial 

indicating the reasons for the finding made by the court given 

the circumstances of the case. 

2. That the Learned trial judge erred in fact and Law in 

finding that the prosecution had proven beyond a reasonable 

doubt that the Appellant had voluntarily signed the consent for 

(sic) form for his blood to be taken, whilst also finding that the 

Appellant did not voluntarily sign the alleged confession 

statements. All of which was purportedly signed on the same 

day. 
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3. That the Learned trial judge erred in fact and law in 

allowing the prosecution to adduce evidence of pair of gloves 

containing a partial  mixture of DNA, of which the Appellant 

could not be excluded. Inconsequence the evidence of DNA on 

the pair of gloves without any other evidence linking the 

Appellant to the crime, makes the conviction unsafe and 

unsatisfactory. 

4. That the learned Trial Judge erred in fact and in law by 

directing the jury to consider the evidence of the gloves as 

forming part of the circumstances of the crime , as no witness 

gave evidence that any of the assailants/robbers wore gloves. 

5. In directing the jury, the learned judge failed to point out 

and to warn the jury, either sufficiency or adequately how the 

jury was to deal with weaknesses, inconsistencies and 

discrepancies of the prosecution’s case and its effect on the 

prosecution’s evidence. 

6. In directing the jury, the learned judge failed in warning the 

jury,  sufficiently or at all that if proven mere presence is 

insufficient to support a conviction. 

7. That the learned Judge erred in law, by failing to adequately 

direct the jury in relation to circumstantial evidence and that 

where there is more  than one conclusion that can be formed 

from the circumstantial evidence, the conclusion in favor of the 

Defendant should be accepted. 

8. Any other grounds that become apparent form the record.” 

2. On 12 March 2019 we heard the submissions of Counsel and reserved our decision. We 

render it now. 

Brief Background 

3. On 14 May 2010, a masked man armed with a firearm robbed Scotiabank, Emerald Bay, 

Exuma; and while doing so fired off a number of shots before escaping in a waiting vehicle 

driven by another male. No one was injured but two cartridge casings were later collected 

from the scene. Among the money taken by the brazen bandits was what is called “bait 

money”, that is, bills whose serial numbers are recorded by the bank for future identification 

purposes.  
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4. The appellant was arrested on 15 May 2010 and interviewed by the police twice on that day 

and again on 16 May 2010. It was on 16 May 2010, that he allegedly gave a Record of 

Interview (“the ROI”) and he made a Statement under caution. As a result, on 17 May 2010, 

he was taken out on inquiries by police officers including Officer Roache. First, the appellant 

directed the officers to a house where a 9mm fired casing was discovered on the outside. He 

later directed the officers to an area called Curtis. This portion of the inquiries was 

videotaped. After a trek along a trail through bushes they came to a small clearing. The 

appellant directed the officers to a pile of stones which, when removed, revealed a white bag 

containing a quantity of cash, a pair of gloves, a black mask with eyeholes cut out and a 

firearm wrapped in a cloth. A substance suspected of being blood was noticed on a glove; 

and a piece of that portion of the glove was subsequently clipped off for testing. The 

appellant was interviewed again and another Statement was made by him. 

 

5. The appellant was taken to the local clinic by the police where he signed a consent form 

which indicated his consent to the police collecting a sample of his blood. A Doctor Smith 

drew the blood and the sample was subsequently sent off for analysis along with the 

clippings from the glove to determine if the DNA in the blood matched, inter alios, the 

appellant’s DNA. The results were that he could not be excluded as a contributor to the 

sample. The probability of exclusion and a combined probability of inclusion for the mixed 

profile obtained from one of the cuttings, and the probability of another randomly selected 

person being included in that mixture for the Bahamian population was stated to be 1 in 10 

billion.  

 

6. The bait money was later identified by bank employees to be the property of the bank. The 

shells collected at the scene were examined and tested by a firearms examiner who also 

examined and tested the firearm recovered from under the pile of stones. It was his opinion 

the fired cartridges had been fired from the recovered firearm. The 9mm fired cartridge found 

outside the house was never matched to the firearm. 

 

7. At his trial the appellant challenged the voluntariness of the ROI and his written statement 

and the taking of his blood. He alleged that he had been beaten by police officers to sign the 

ROI and statement; and threatened with more of the same if he did not consent to providing a 

blood sample. The Judge held a voir dire to determine if the confessions were voluntary and 

if the appellant had consented to his blood being drawn. At the end of the voir dire the Judge 

declined to admit the ROI and written statement as evidence in the trial, but ruled that 

evidence relating to the taking of the blood sample could be led by the Prosecution. The 

Judge did not provide a written ruling setting out the reasons for his decision. The appellant 

was convicted and he appealed. 

Ground 1 – Failure to provide a ruling at the end of the voir dire  
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8. There is no requirement generally speaking for a judge to render a written ruling on issues 

arising from a voir dire or in respect of a submission of no case to answer or on any other 

submissions or issues raised during the trial. However, judges are encouraged to do so as this 

enables an appellate court to appreciate the reasoning of the court and to satisfy itself that the 

judge did not somehow fall into error. Nevertheless, we were not persuaded that merely 

because no reasons were proffered by the Judge this ground must succeed.  

 

9. We have had regard to Bain and another v. Regina [2017] 2 BHS J. No. 116 and the cases 

referred to therein on the issue of a judge's failure to give reasons. In Bain this Court, 

differently constituted, found that the evidence on the voir dire demonstrated plainly that the 

only issue at play was credibility and thus, the judge was right to exercise his discretion not 

to give reasons. 

 

10. In the present case under appeal, there was more than credibility in play, that is to say, having 

ruled the two statements inadmissible, the Judge had to apply his mind to whether or not true 

consent had been obtained for the taking of the blood sample inasmuch as the taking of the 

sample occurred between the time of the making of the impugned statements. In those 

circumstances it would be incumbent on a trial judge to provide reasons for his admission of 

the consent form and blood evidence so as to place an appellate court in a position to 

determine if the judge’s decision was reasonable and according to law: Wallace and 

Another v R [1997] 1 LRC 350.  

 

11. Notwithstanding the Judge’s failure to provide reasons, we would not have found that this 

was fatal to the conviction if that was the only error in the trial because as Mr. Collie 

submitted, there was other evidence upon which the jury could have relied to properly 

convict the appellant, that is the finding of the money identified as having been taken during 

the robbery of the bank and the retrieval of a firearm which was connected to the event 

through testing of ammunition, in a clearing in the bush under some rocks; all of which was 

found under the direction of the appellant.  

 

Ground 2 – Admission of the consent form and denial of the alleged confession statements  

 

12. There seems to be an incongruity between the Judge’s decision not to allow the ROI and 

written statement to be admitted into evidence presumably because he harboured a doubt as 

to their voluntariness and his decision to allow the evidence surrounding the taking of the 

blood sample to be heard by the jury. This is particularly inexplicable because the taking of 

the appellant’s blood occurred between the taking of the two statements. We were not 

provided with any ruling by the Judge which may have provided an insight into the Judge’s 

train of thought thus we are at liberty to scrutinize the circumstances he ought to have taken 

into consideration to arrive at a conclusion that the blood sample evidence was admissible. 
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13. Section 20 of the Evidence Act No. 3 of 2009 provides that if the prosecution wishes to rely 

on a confession they must satisfy the court that it had been given voluntarily. Sub-section (1) 

reads: 

“20. (1) In any proceedings a confession made by an accused 

person may be given in evidence against him in so far as it is 

relevant to any fact in issue in the proceedings and is not 

excluded by the court in pursuance of this section.” 

14. Section 20(4) of the Evidence Act states, however: 

“(4) The fact that a confession is wholly or partly excluded in 

pursuance of this section shall not affect the admissibility in 

evidence of any facts discovered as a result of the confession 

and of so much of the confession as relates thereto.” 

15. Section 34(1) and (2) of the Police Act provides that a sample of a person’s blood may be 

taken only with the person’s consent given in writing. Provision is made for when a suspect 

objects to the taking of his blood. In such an event, the written consent of a magistrate is 

required. No magistrate's consent was obtained in this case. 

 

16. Implicit in this provision is the need for the person’s true consent devoid of any pressure, 

oppression or other coercive measures: so if a person alleges he was threatened with bodily 

violence it behooves the Judge to investigate the allegation. It is not sufficient, in our view, 

for the tribunal to embark on a pro forma exercise of merely looking to see if the person 

signed the consent form. True consent must be disclosed on the facts of the case. 

17. We have had regard to what Lord Diplock said in a well-known passage in R v Sang [1980] 

AC 402, 437: 

 

"Save with regard to admissions and confessions and generally 

with regard to evidence obtained from the accused after 

commission of the offence, [the judge] has no discretion to 

refuse to admit relevant admissible evidence on the ground 

that it was obtained by improper or unfair means. The court is 

not concerned with how it was obtained." [Emphasis added] 
 

18. I note also the cases referred to by Lord Steyn in Attorney General's Reference (Number 3 

of 1999) [2001] 2 AC 91 at page 123 to the same effect: 

"In Kuruma v The Queen [1955] AC 197, 203 Lord Goddard 

CJ stated: 
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‘In their Lordships' opinion the test to be applied in 

considering whether evidence is admissible is whether it 

is relevant to the matters in issue. If it is, it is admissible 

and the court is not concerned with how the evidence 

was obtained. While this proposition may not have been 

stated in so many words in any English case there are 

decisions which support it, and in their Lordships' 

opinion it is plainly right in principle.’ 

 

And in Fox v Chief Constable of Gwent [1986] AC 281, 292 

Lord Fraser of Tullybelton stated: 

 

 ‘It is a well established rule of English law, which was 

 recognised in R v Sang, that (apart from confessions as 

 to which special considerations apply) any evidence 

 which is relevant is admissible even if it has been 

 obtained illegally.’" 

 

19. Those cases provide powerful support for the inclusion of the blood evidence as a part of the 

prosecution's case in the trial notwithstanding the fact that the blood of the appellant may 

have been obtained as a result of impropriety or oppression. 

 

20. We have also borne in mind the tripartite tension which exists between the public's interest in 

having those who commit offences brought to book, the concern for the victims and their 

family and friends that those who do them harm are punished and the protection of individual 

rights against abuse by the State.  Lord Steyn observed, inter alia, at page 118 of Attorney 

General's Reference (supra): 

"It must be borne in mind that respect for the privacy of 

defendants is not the only value at stake. The purpose of the 

criminal law is to permit everyone to go about their daily lives 

without fear of harm to person or property. And it is in the 

interests of everyone that serious crime should be effectively 

investigated and prosecuted. There must be fairness to all 

sides. In a criminal case this requires the court to consider a 

triangulation of interests. It involves taking into account the 

position of the accused, the victim and his or her family, and 

the public."   

21. The House of Lords was addressing a reference from the Court of Appeal relating to the 

English Police and Criminal Evidence Act 1984 ("PACE"). The brief background facts were 

that an elderly woman had been raped in her home. A DNA profile obtained from swabs 

taken from a rape victim was found to match that of the defendant. He was arrested on 
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suspicion of the rape. The sample used to match his DNA should have been destroyed 

under section 64(1) of PACE. Both the trial judge and the Court of Appeal ruled that the 

suspect's DNA profile was inadmissible. The Court of Appeal referred a question to the 

House of Lords, identified by Lord Steyn as:  

 

“The question before us relates to the consequences of the 

breach of the duty to destroy a sample which should have been 

destroyed by reason of the provisions of section 64(1).”  

 

The House of Lords disagreed with the conclusions of the trial judge and the Court of 

Appeal. Their Lordships found that whereas PACE expressly prohibited the use of evidence 

of a DNA sample which should have been destroyed, PACE in prohibiting the use of an 

unlawfully retained sample for the purposes of any investigation, did not amount to a 

mandatory exclusion of evidence obtained as result of a failure to comply with that 

prohibition. Rather, when read with section 78 of PACE, left the question of the admissibility 

of such evidence to the discretion of the trial judge.  

 

22. We turn now to examine the circumstances in which the blood sample was taken and the 

questions which should have weighed with the Judge in exercising his discretion whether to 

admit the blood sample evidence on which the Crown relied.  

 

23. Officer Roache appears to have interviewed the appellant under caution at 9:05 p.m. on 15 

May 2010, at the Exuma Detective Unit; and at 10:50 p.m. the appellant was interviewed by 

an Officer Wilkenson in the presence of Officer Roache in relation to a stolen vehicle used in 

the bank robbery. Neither officer makes a record of what transpired during these interviews.   

 

24. The second interview Officer Roache had with the appellant was in the presence of Officer 

Wenzel Forbes around 6:30 p.m. on 16 May 2010, a day after he was arrested, and that 

produced the ROI. Thereafter, the appellant was said to have made a voluntary statement 

under caution. 

 

25. The appellant alleged that he had been beaten by Officers Roache and Miller before he was 

taken for blood to be drawn and after he had been threatened that he would be beaten again if 

he did not sign the form. Later he was interviewed again and gave yet another statement. Had 

there been a sufficiently long interval between the giving of the first statement to conclude 

that the abuse meted out to him was no longer operating in his mind at the time he signed the 

consent form?  

 

26. In Law Shing-Huen v The Queen Privy Council No. 5 of 1998, an appellant had been 

questioned by a police officer about a murder without first having been cautioned. He gave 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23sect%2564%25num%251984_60a%25section%2564%25&A=0.9346675326461388&backKey=20_T28622453353&service=citation&ersKey=23_T28622426802&langcountry=GB
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responses that incriminated him in the commission of the offence. This was called P.4(A). He 

was later questioned this time under caution and gave a statement, referred to as P.4(B). At 

his trial objection was taken to the two statements. The judge ruled P.4(B) admissible 

although he had ruled: 

“As for P.4(A), this was not made under caution, and I am not 

entirely satisfied that it was not obtained by oppressive 

questioning, or that the 1st  accused did have a choice whether 

or not to answer the senior inspector. Accordingly, I decline to 

admit P.4(A) in evidence.” 

27. Their Lordships opined that P.4(A) was a deliberate attempt by the Police Inspector “so as to 

enable him to obtain answers before the appellant was made aware of his right of silence”. At 

page 7 Lord Ackner said: 

“Given the existence of this oppression, which made P.4(A) 

inadmissible,  the simple question was whether the prosecution 

could establish beyond reasonable doubt that such oppression, 

by the time the interrogation under caution recorded in P.4(B) 

took place, had been dissipated. The trial judge never in terms 

asked himself this question and his first ruling, by implication, 

would appear to indicate quite clearly that he did not have 

such an approach in mind. In his second ruling, he wrongly 

took refuge in emphasising that he had made "no positive 

finding" of oppression. This failure by the judge properly to 

direct himself on this issue has been overlooked by the 

majority in the Court of Appeal. Again their Lordships fully 

concur with the view expressed so clearly by Li, V.-P. that not 

only did the second interview follow so closely upon the first, 

but that it was the same officer who practically dictated to the 

appellant the answer to his questions, which questions were 

largely a repetition of the questions asked  in the first 

interviews conducted without caution. As the learned Vice—

President pointed out:— 

‘By the time he conducted the second interview when 

substantially the same questions were asked, the 

Inspector was assured he would obtain the same 

incriminating answers. Even though the appellant was 

aware by then that he need not answer further 

questions, the appellant was not told that his former 
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answers were inadmissible as evidence ... The caution 

administered was only a sham to assure admissibility.’ 

Their Lordships are wholly satisfied that if the trial judge had 

properly directed himself, he would or should have answered 

the question — has the prosecution convinced me that the 

oppression which rendered P.4(A) inadmissible, did not 

continue to operate in relation to P.4(B) — in the negative.” 

28. We were unable to conclude that by the time the consent form was signed by the appellant 

the oppression inflicted on him earlier had dissipated; and we hold the view that said 

oppression led to his signing of the consent form. There was no true consent. 

 

29. It is not sufficient for the purposes of section 38 of the Police Act for the prosecution to 

simply allege that a person has signed a consent form hence the taking of his intimate sample 

is consensual; nor should it be sufficient for a judge to simply accept a signed consent form 

as evidence of consent. There is nothing in the record to indicate that the Judge turned his 

mind to the question of true consent other than to make his decision to allow the blood 

evidence into evidence upon the production of a signed consent form.   

 

30. Even if the Judge had been correct in holding the consent form was admissible, because it 

was signed and that is all section 34 of the Police Act requires, he ought to have gone further 

to consider whether in all the circumstances of the case as he had found them to be, the 

admission of the consent form would have had an impact on the fairness of the trial. That 

exercise would have been mandated by section 178 of the Evidence Act which provides: 

"178. (1) In any criminal proceedings the court may refuse to 

allow evidence on which the prosecution proposes to rely to be 

given if it appears to the court that, having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would 

have such an adverse effect on the fairness of the proceedings 

that the court ought not to admit it."  

31. Section 178 finds its homologue in section 78 of PACE. 

 

32. In light of his findings in respect of the ROI and the written statements purportedly made by 

the appellant, the Judge could not have been faulted had he acted pursuant to section 178 and 

refused to admit the consent form into evidence in the trial as well as the items found in the 

bushes ostensibly at the appellant’s directions. 
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33. As it is, we have concluded that in the circumstances of this case, the Judge ought to have 

refused to allow the prosecution to rely on the evidence derived from the blood samples 

taken from the appellant in pursuance of the signed consent form. The result of such refusal 

would have been to render irrelevant and therefore inadmissible the evidence of the DNA 

testing and results; and without which, there was no other evidence to connect the appellant 

to the offences charged except for the items found in the bushes, that is, the money, the 

firearm and gloves.  

Discussion 

34. The prosecution's evidence disclosed that the appellant led the police into bushes and to a 

clearing where under a pile of stones items connected to the armed robbery of the bank were 

found. The Prosecution argued that in view of how well hidden the items were, only the 

person who hid them or who acted in concert with whoever hid them, would know how to 

locate them; and that such a person may be inferred to have committed the offences. Reliance 

was placed on Todd v R [2008] UKPC 22. 

35. The head note in Todd v R reveals the following: 

 

“The defendant was convicted of murder and sentenced to 

death. At trial several police officers had given evidence for the 

prosecution and put in evidence some photographs of the 

defendant taken at the scene of the crime after his 

arrest. Defence counsel had cross-examined one officer on the 

basis that the photographs had been staged and the defendant 

had been forced to pose for them. At the conclusion of the 

officer's evidence, in  the absence of the jury, defence counsel 

submitted that the photographs should be excluded as being 

more prejudicial than probative and because they had been 

obtained by improper means, contrary to s 178 of the Evidence 

Act 1996. A voir dire was also held to determine the 

admissibility  of oral and written confessions said to have been 

made by the appellant. Several police officers gave evidence in 

relation to events at the police station following the appellant's 

arrest and at the scene of the crime; the appellant gave 

evidence denying making those statements, claimed that a 

written confession had been induced by mistreatment and that 

the photographs had been staged and that he had been forced 

to pose for them by the police. The judge ruled that the oral 

and written confessions should be excluded. A police officer 

was later recalled and in cross-examination gave evidence of a 

statement made by the defendant confessing to the killing. The 

judge immediately intervened to direct the jurors to disregard 

any answer about what the accused is supposed to have said. 

Cross-examination continued and no application was made to 
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discharge the jury. Following his conviction the defendant 

appealed unsuccessfully to the Court of Appeal of The 

Bahamas. He appealed further to the Board on the following 

grounds: (1) that the judge, having excluded the oral and 

written confessions, should also have excluded the evidence of 

the defendant directing the police to and at the crime scene.” 

 

36. Sir Christopher Rose in delivering the judgment of the Board said, inter alia, at paragraph 

21:  

 

“[21] The words of s 20(4) are plain. Their Lordships are of the 

view that they mean what they say, namely, facts discovered as 

the result of an excluded confession and so much of the 

confession as relates thereto are admissible.”  

 

37. Sir Christopher continued at paragraph 22:  

 

“[22] In their Lordships' judgment, evidence of the discovery 

of the bodily remains at the appellant's direction (if the police 

evidence was accepted), was admissible within s 20(4) 

notwithstanding the exclusion of the prior written and oral 

confessions. The judge, in her ruling, made no finding of police 

impropriety. She expressed doubt about whether the snake-

shooting incident had occurred and whether the accused had 

been told of his constitutional right to representation. Those 

doubts were sufficient to render the oral and written 

confessions inadmissible under s 20(1) and (2), as she rightly 

ruled. Their Lordships are of the view that, had the 

judge realised that she had a discretion under s 178(1), she 

would, inevitably, in the absence of any proved impropriety 

have exercised it in favour of admitting the evidence and so 

have left it to the jury (as she did) to determine whether the 

conditions of s 20(4) were satisfied, in that, as the prosecution 

contended, the deceased's bones were discovered as a result of 

the appellant's confession. The first ground of appeal therefore 

fails.” [Emphasis added] 

 

38. In the present appeal, the Judge could have harboured no doubt about the reliability of the 

appellant’s allegations of abuse. There was ample evidence of injuries he received while in 

custody. Ms. Judy Ducatel, a Registered Nurse of seven years of 7 years was at the Clinic 

when the appellant was brought there. Her evidence during the voir dire was, inter alia, as 

follows: 

 

“Q. Not going into what they said. When you first saw him, 

what did you  observe? 
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A. He was being brought in by two police officers. He was 

unable to walk. 

Q. When you say brought in, how was he brought in? 

A. The police officers had him in each arm. They were 

bringing him into the clinic under each arm. 

Q. What, if anything, then occurred whilst he was present? 

Tell us. 

A. I took him into the cross-examination (sic) room, I 

questioned him as to what was happening because he wasn’t 

able to walk. He appeared to be in  pain, so I questioned him, 

checked his vitals and got some history from him and called 

the physician at the time. 

… 

THE WITNESS: When patients come in to the clinic you need 

to get a history from them to see what is going on with them. 

History is diabetic, being hypertensive. He said he was beaten 

by the police officers on the  neck, the back of his thighs and his 

legs. I had to examine him. Upon examination, I noticed 

bruising to the back of the legs. He was unable to move his 

neck. They were warm and red to the touch, and so I gave him 

something for pain, I put a brace on his neck, like I said, and 

he had a very high fever.” [Emphasis added] 

39. Later in her evidence she described the bruising that she saw thus: “… they was like red, 

almost if someone hits you, it was red, warm to touch and he had swelling to the back of 

the leg and his neck and legs”. She was asked if the injuries were consistent with someone 

who had fallen and she said no. 

 

40. After the appellant had been taken to court he was remanded in custody at the Bahamas 

Department of Correctional Services where he was seen by Dr. Hastings Johnson on 19 May 

2010. In his examination- in-chief Dr. Johnson said, inter alia: 

 

“A. Sure. My examination with respect to Mr. Oliver, basically 

diagnosed him with multiple abrasions, soft tissue damage and 

I have detailed a list on the next side here, so basically, it was 

normal with the exception of a left  bicep fluid filled vesicles on 

an area which he claimed he was tased on and I have also 

recorded here a right lateral thigh abrasion. I have also 

recorded a left and right wrist lacerations, which I have here as 

severe. Then I have a left upper abdominal abrasions and of 

course I summarized it as multiple soft tissue damage and 

abrasions. I gave him a tetanus toxoid. I gave him anti-
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inflammatory medication as well as a topical antibiotic 

ointment.” [Emphasis added] 
 

41. The doctor went on to say: 

 

“A. Most common cause of fluid—filled vesicles on the skin, it 

was consistent with burn marks. It was like a -- I think a 

second-degree burn, which means that the dermis was also 

interfered with and you have a bulb where you have white 

blood cells coming to produce healing in the area…” 

He volunteered an explanation how such vesicles could be formed and he agreed with Mr. 

Collie’s suggestions that the injuries he observed may have resulted from a fall. 

42. In cross-examination by Ms. Farquharson, the following appears at page 366 of the 

transcripts: 

 

“Q. Would it be correct to say that you would not expect to see 

a burn injury on someone if they merely fell on a terrain of 

rocks or shrubs? You wouldn’t expect to see burn injuries? 

A. That’s a reasonable assumption.” 

43. At page 367-8 of the transcripts the doctor’s evidence continued: 

 

“Q. Would you accept that these lacerations, severe lacerations 

to both wrists could most probably occur where the person is 

receiving a sustained beating or pressure is being placed 

around his hands for extended periods of time, three hours at a 

time. Then four hours at a time, extended periods of time 

would most likely account for the severe lacerations? 

A. In fact, in my mind, there are two possible ways of getting 

that severe laceration. Either an intense one—time trauma, or, 

as you say, prolonged trauma. Those are both possibilities. 

Q. Again, were they quite visible to you when you saw him? 

A. I would think so. Because I don’t normally use the word 

“severe”.” [Emphasis added] 

44. The Police had attempted to explain away the appellant’s injuries by testifying that he had 

tried to run away from them while he was handcuffed with his hands behind him and he had 

fallen in the process. Significantly, none of the officers, save for Officer Roache, saw 

anything wrong with the appellant and none saw the neck brace Nurse Ducatel had placed on 

him. 

 

45. The finding of the items connected to the armed robbery of the bank is clearly material to the 

issue of the identity of one of the robbers being the appellant; but that conclusion can only be 
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reached through the use of the sample of blood taken from the appellant and which was used 

for comparison purposes. Hence, the issue for the Court is should the Prosecution be allowed 

to rely on evidence discovered as a result of improper behaviour by the Police as we have 

found there to be in this case? We hold the view that they ought not to do so. Unlike the facts 

in Todd the Judge would have had no doubt that an application of force on the appellant had 

occurred.  

 

46. Despite the discovery of, inter alia, the money, gloves and firearm in the clearing in the bush; 

and the signing of the consent form relating to the taking of the appellant’s blood; and 

evidence of same being relevant to the charge; and section 20(4) of the Evidence Act, there is 

an issue which arises here, to wit, should the evidence relating to those matters have been 

allowed to be led before the jury. 
 

47. In Adrienne and another v Republic [2018] 1 LRC 380, the Seychelles Court of Appeal 

addressed an issue of an appellant’s fingerprints being used for comparison purposes to link 

him to cannabis found on property adjacent to his farm. Dixie, a police officer, stated that he 

had taken fingerprints from the appellant despite not informing him of his right under s 30B 

of the Criminal Procedure Code to refuse to give them. One of the plastic bags featured a 

print identical to the left palm print of the first appellant. The appellant made a statement 

from the dock in which he claimed that Dixie had told him that he was obliged to give 

fingerprints. He was convicted of trafficking cannabis and conspiracy to commit such 

offence and appealed. One of his grounds was: “(iii) the effect of non-compliance with the 

procedural requirements pertaining to the taking of fingerprint evidence”. 
 

48. Fernando, JA delivered the judgment of the court and, accepted that section 30B was 

couched in mandatory terms. However, the court had to consider whether the evidence 

gathered as a result of the failure to follow that procedural law, if admitted at the discretion 

of the court, would result in unfairness to the accused. 

 

49. At paragraph 60 of his judgment he concluded: 

“[60] We are of the view that taking into consideration the 

evidence of Dixie and the first appellant, on the issue of taking 

the first appellant's  fingerprints, and having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence does not 

have an adverse effect on the fairness of the proceedings and is 

not an affront to the public conscience. There is no evidence of 

oppressive and reprehensible conduct or trickery on the part 

of the police and it cannot be said that the first appellant had 

been prejudiced in any way. The evidence pertaining to the 

fingerprints found on the plastic bags was relevant to the 

matters in issue. We have to bear in mind that just as much 

there is the public interest in the protection of the individual 

from unlawful and unfair treatment, there is also the public 

need to bring to conviction those who commit serious criminal 
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offences. Vital and relevant  evidence should not be shut out 

because of a simple mistake by a police officer.” [Emphasis 

added] 

50. In The People (at the suit of The Director of Public Prosecutions), Appellant v JC, 

Respondent [2017] 1 IR 417 (“DPP v JC”), the Supreme Court considered an appeal arising 

in Ireland which raised the issue of whether the State could rely on evidence found as a result 

of an invalid search warrant. Much of the appeal was taken up with the issue of whether or 

not the court had the jurisdiction to hear the appeal; but also addressed issues related to 

Article 40 of the Irish Constitution which deals with the personal rights of the citizen; and 

reconsidered a prior decision of the court in The People (Director of Public Prosecutions) v 

Kenny [1990] 2 IR 110 which expounded on the “exclusionary rule”. The rule succinctly 

stated was that evidence obtained in breach of the Constitution must be excluded (and 

evidence obtained in breach of law may be excluded at the judge's discretion).   

 

51.  DPP v JC was a peculiar case inasmuch as the State appealed a directed acquittal by a trial 

judge in circumstances where the judge followed a decision of the Supreme Court as she was 

mandated to do and as the State was constrained to concede had committed no error.  
 

52. The trial judge excluded six statements made by the accused persons, three of which were 

inculpatory, because the accused at the time when the statements were made, was unlawfully 

detained in custody by the gardai (Republic of Ireland Police). As a result of the judge’s 

ruling, there being insufficient evidence at the conclusion of the prosecution case on which a 

jury could reasonably convict, the jury was directed by the trial judge to bring in a verdict of 

not guilty. No issue was raised concerning the correctness in law of the direction to the jury 

at that point, or the consequential verdict of acquittal of the respondent. 

 

53.  Murray, J (one of the dissenters), explained that the Director of Prosecutions could have 

appealed under a provision which allowed a “without prejudice” decision to the verdict of not 

guilty. However, at paragraph 14 of his judgment he noted: 

“[14] Instead, the Director of Public Prosecutions has appealed 

pursuant to s 23 of the Criminal Procedure Act 2010 (“the 2010 

Act”). This permits, as an exception to the rule against double 

jeopardy, a “with prejudice” appeal by the Director of Public 

Prosecutions to set aside a verdict of not guilty where, inter alia, 

the trial judge made an “erroneous” ruling “during the course 

of a trial”, excluding “compelling evidence” as specifically 

defined in that section.” 

54. In a majority decision (3 to 4) the court determined, inter alia, that the appeal under section 

23 was competent, and propounded a new test at paragraph 851 (per Clark, J) to answer the 

question whether the taking of evidence is in deliberate and conscious breach of 

constitutional rights. In a comprehensive survey of authorities throughout the common law 

world, the judges essentially concluded that: 



19 
 

“Where evidence was taken in deliberate and conscious 

violation of constitutional rights then the evidence should be 

excluded save in those exceptional circumstances considered in 

the existing jurisprudence.” [Emphasis added] 

 

Grounds 3 – DNA evidence 

55. Inasmuch as we have determined that the Judge ought to have excluded the evidence of the 

consent form and the results of the DNA testing which related to the blood taken from the 

appellant it is unnecessary for us to address this ground. 

56. In the present appeal there has been no recourse to the Constitution but constitutional 

principles may come into play when allegations of abuse at the hands of the State’s 

enforcement agencies are made by persons. Article17(1) of the Constitution provides: 

  

“17. (1) No person shall be subjected to torture or to inhuman 

or degrading  treatment or punishment.” 

 

This was yet another relevant consideration for the Judge to take into account nonetheless as 

he contemplated whether the prosecution should be allowed to rely on the impugned 

evidence in this case. That this is so is due to the role of a trial judge to insure that the trial is 

conducted with fairness to both the prosecution and the defence. 

 

57. I wish it to be clear that my decision relating to the blood sample evidence is not predicted on 

a desire to punish the police for their behavior. Lord Lane C.J. said in Reg. v. Delaney, The 

Times, 30 August 1988:  

 

“It is no part of the duty of the court to rule a statement 

inadmissible simply in order to punish the police for failure to 

observe the Codes of Practice. But if the breaches are 

“significant and substantial," we think it makes good sense to 

exclude them." 
 

58. There have been many allegations of harsh and abusive treatment of suspects at the hands of 

the Police which have been found by courts of The Bahamas to have credence; and we take 

judicial notice of same. It does not conduce to the attainment of justice and fairness for the 

courts to legitimize or encourage such behaviour by placing its imprimatur inferentially on it 

via the admission of what the American courts refer to as “the fruit of the poisonous tree”.   

 

59. I have set out section 178(1) of the Evidence Act above. The Judge must have been aware of 

his discretion to refuse to admit the DNA evidence; and he ought to have, in the face of 

proved impropriety by the Police, have exercised his discretion to exclude such evidence; and 

rule it inadmissible due to unfairness on the conduct of the trial.  
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Grounds 4 – 8 

60. In light of our conclusions in relation to grounds 1 and 2 we do not enter into a consideration 

of these grounds as to do so is unnecessary for the resolution of the appeal. 

 

Disposition 

61. The evidence adduced during the voir dire persuaded the Judge to rule the ROI and written 

Statement attributed to the appellant were inadmissible. However, he determined that 

evidence related to the finding of the bank’s money, the glove with the appellant’s blood on 

it and the firearm was admissible notwithstanding the clear evidence of abuse suffered by the 

appellant at the hands of the police. The Judge could so determine pursuant to section 20(4) 

of the Evidence Act. 

 

62. We hold the view that the Judge ought to have employed section 178 of the Evidence Act 

and ruled the evidence relating to the consent form and the taking of the appellant’s blood 

inadmissible in the circumstances of this case. Had he done so, there was insufficient 

evidence upon which the prosecution could rely to require the appellant to answer their case.  

 

63. As a consequence, we allow the appeal, quash the appellant’s conviction and set aside his 

sentence. This is not a proper case for the application of the proviso to section 13(1) of the 

Court of Appeal Act; nor is it an appropriate case in which to order a re-trial. 

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

64. I have read the draft judgments of my brothers Isaacs and Barnett, JJA and I agree with the 

reasoning and disposition of the appeal contained therein.  

 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA 

 

65. I agree that this appeal should be allowed and the conviction quashed. I simply wish to add a 

few words of my own. 

 

66. I accept the general proposition that the giving of reasons in interlocutory rulings is a matter 

of discretion by the trial judge. But like all discretions, it must be judicially exercised. As a 

general proposition adequate and intelligible reasons must be given for judicial decisions. A 
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judge failing to give reasons must be the exception rather than the rule.  As was said by the 

Supreme Court of Ireland in the case of Delaney v Judge Donnchadh [2011] IEHC 138: 

 

“Confidence in the judicial process is based on the assumption 

that decisions are based on rational foundations and are not 

arbitrarily arrived at. Moreover, public confidence is best 

secured when reasons for the decision are explained and 

furnished’ 

 

67. This is particularly so when reasons are promised and not delivered. 

 

68. This does not require a scholarly dissertation or treatise, but sufficient to explain to the 

accused and the prosecution why the judge came to the decision he or she made. 

 

69. In the present case, the judge refused to admit in evidence the Record of Interview (ROI) and 

Confession Statement on the ground that he was not satisfied that they were obtained 

otherwise than by oppression. Yet he admitted the blood evidence taken between the period 

when the ROI and Confession Statement were made. The evidence to support the appellant’s 

allegation that he was beaten is set out in full by my brother Isaacs, JA in his judgment.  This 

clearly called for a reasoned ruling after the voir dire explaining why the judge was of the 

view that the conduct which vitiated the ROI and Confession Statement did not also vitiate 

the consent which was the basis upon which the blood sample was taken. 

 

70. I am satisfied that the judge erred in failing to give reasons for his decision after the voir dire. 

I am also of the view that the trial judge’s decision to admit the blood evidence was flawed. 

 

71. The Police Act, 2009 sets out the circumstances where the police can obtain intimate samples 

from a person. The police must obtain his consent or where that consent is not forthcoming 

they must obtain an order from a magistrate. Of course, for the consent to be valid it must be 

voluntarily given and certainly not procured by threats of harm or by the infliction of harm 

itself. The Act does not provide that such evidence obtained otherwise that in compliance 

with the statute was not admissible in evidence but I agree with views of the Court of Appeal 

of Ireland in Adrienne and another v Republic [2018] 1 LRC 380 in considering a similar 

statutory provision that where there is evidence that the intimate sample was obtained by 

oppressive and reprehensible conduct or trickery on the part of the police it is not in the 

interest of justice that such material should be allowed to be admitted into evidence.  

 

72. I adopt the views of the court in Australia in the case of R v Ireland [1970] 126 CLR 321 

that: 

 

“On the one hand there is the public need to bring to 

conviction those who commit criminal offences. On the other 

hand there is the public interest in the protection of the 

individual from unlawful and unfair treatment. Convictions 

obtained by the aid of unlawful and unfair acts may be 

obtained at too high a price. Hence the judicial discretion”.  
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73. Given the overwhelming evidence of bruises suffered by the appellant and the decision of the 

trial judge not to admit the ROI and Confession Statement, the trial judge erred in admitting 

the blood samples as he could not reasonably be satisfied that the consent was not signed 

otherwise than through oppressive conduct. 

 

74. Finally, I turn to the issue of the admission in evidence of materials found as a result on the 

ROI and Statement of Confession. 

 

75. In Todd v R [2008] UKPC 22 the Privy Council affirmed that section 20(4) of the Evidence 

Act makes admissible facts discovered as a result of an excluded confession. So as a matter 

of law the material found by the police as a result of the confession were admissible.  

However, the judge’s discretion to exclude that evidence is preserved by section 178 of the 

Evidence Act.  
 

76. Indeed, the Privy Council in Todd recognized that where there was “proved impropriety” it 

was appropriate for the judge in the exercise of his discretion to exclude the otherwise 

admissible evidence. 

 

77. In this case given the evidence of bruises which was the basis of the judge’s decision not to 

admit the evidence of the ROI and Confession Statement this was clearly a case where the 

judge ought to have exercised his discretion to exclude the evidence obtained by police 

oppressive conduct. 

 

78. As important as the detection of crime and the conviction of guilty persons are it cannot be at 

the expense of the police abusing their powers by inflicting violence on the persons they 

suspect to have committed crimes.  

 

79. This appeal must be allowed.  

  

 

     __________________________________________ 

     The Honourable Sir Michael Barnett, JA 


