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The appellant was arraigned in October 2016 for the offences of murder and conspiracy to 

commit murder. He applied for bail in the Supreme Court and on the 9
th

 of November, 2016 his 

application was denied. Subsequent thereto the evidence of an anonymous witness was ruled 

inadmissible in October of 2017. An appeal against that ruling was withdrawn. The appellant 

made a second application for bail and that application was also denied; he now appeals that 

decision and submits that he has no antecedents, no pending criminal matters before the Court, is 

not a flight risk and will appear for his trial. 

Held: appeal allowed. Appellant granted bail in the sum of $15,000.00 with two suretors; he is to 

report to the East Street South Police Station every Monday, Wednesday and Friday no later than 

6pm; and he is to be fitted with an electronic monitoring device. 



2 
 

Section 4 of the Bail Act does not provide the authorities with a blanket right to detain an 

accused person for three years. In each case the Court must consider what has been called the 

tension between the right of the accused to his freedom and the need to protect society. The three 

year period is in my view for the protection of the accused and not a trump card for the Crown. 

When an accused person makes an application for bail the Court must consider the matters set 

out in Section 4(2)(a), (b) and (c). This means that if the evidence shows that the applicant has 

not been tried within a reasonable time or cannot be tried in a reasonable time he can be admitted 

to bail as per (a) and (b).  In those circumstances where there has not been unreasonable delay 

the Court must consider the matters set out in (c). If after a consideration of those matters the 

Court is of the view that bail should be granted the applicant may be granted bail.   

In reviewing the evidence proposed to be led by the Crown in this case the Court was satisfied 

that it was far from cogent and, as tacitly accepted by Counsel for the Respondent, non-existent. 

It is not fair or just to retain the appellant in custody while the Crown seeks to put its house in 

order and obtain the evidence which they say they hope to get. In the absence of cogent evidence 

against the appellant, and the specific findings of the learned judge that there was no reason to 

believe that the appellant would interfere with witnesses or fail to appear for trial, his denial of 

bail was an unreasonable exercise of his discretion as vested by the Bail Act 

 

 

Attorney General v. Bradley Ferguson et al SCCrApp. No.’s 57, 106, 108, 116 of 2008 applied 

Jonathan Armbrister v The Attorney General SCCrApp. No.145 of 2011 considered 

 

 

 

______________________________________________________________________________ 

 

REASONS FOR DECISION 

 

______________________________________________________________________________ 

 

Delivered by the Honourable Mr. Justice Evans, JA (Actg.): 

 

1. The appellant in this matter filed a Notice of Appeal, pursuant to the Bail Act, Chapter 

103, against the decision of His Lordship, Acting Chief Justice Stephen Isaacs, handed 

down in the Supreme Court on the 6th day of February, 2018, wherein the learned judge 

denied the grant of bail to the appellant herein, who in October 2016 was arraigned in the 

Magistrate’s Court on the charge of conspiracy to commit murder and was remanded into 

custody. The appellant prayed that the decision of the learned judge be set aside and that 

he be granted bail by the Court of Appeal. The matter came on for hearing before us on 

the 12
th

 March, 2018 at the conclusion of which we allowed the appeal and promised to 

provide our reasons in writing which we now do.  

 

2. The aforesaid Notice set out the grounds for his appeal as follows:- 
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“1. The Learned Judge erred by failing to give any or sufficient 

weight to the fact that the Appellant has been in custody for 

one (1) calendar year and (4) months awaiting trial; 

 

2. The Learned Judge erred by failing to take into 

consideration the fact that the Appellant would be in custody 

for approximately (2) calendar years if his remand is continued 

up to the time of trial; 

 

3. The Learned Judge erred when he considered and weighed 

against the Appellant the purported evidence of Shawn Brown 

and Jahnaro Edgecombe both of whom are co-accused in the 

case; 

 

4. The Learned Judge erred by taking into consideration the 

previous denial of bail by Justice Turner as there has been an 

undisputed change in circumstance in the Appellants case; 

 

5. The Learned Judge erred by failing to give sufficient weight 

to his own ruling rendering the evidence of a purported 

anonymous witness inadmissible on the 31st October, 2017; 

 

6. The Learned Judge erred by failing to give any or sufficient 

weight to the non-existence of any evidence adduced by the 

Prosecution against the Appellant regarding the offence for 

which he is charged; 

 

7. The Learned Judge erred when he ruled that there has been 

no unreasonable delay considering the lack of evidence against 

the Appellant coupled with his commentary on the “extremely 

high incidence of murder and the corresponding time it takes 

to get an accused person to trial” as a basis for his decision; 

and 

 

8. The decision is unreasonable having regard to all the 

circumstances surrounding the Appellant’s case and the fact 

that: 

 • the Appellant has no previous convictions; 

 

• the Appellant has no other pending matters; 

 

• reporting conditions could be imposed; 

 

• there is no evidence to suggest that any Prosecution 

witness is at risk if the Appellant is released on bail; 
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• there is no evidence to suggest the Appellants safety is 

at risk if released on bail; 

 

• there was no evidence before the Court to support the 

Prosecution’s suggestion that he was a flight risk as 

admitted in the ruling. 

 

 

BACKGROUND 

 

 

3. The appellant by his summons and affidavit both filed on the 21
st
 of March, 2017 sought 

bail prior to his trial which is set for the 29
th

 of October, 2018. The essence of his 

affidavit was that he was 29 years old and the father of one (1) child. He has been 

incarcerated since his arraignment in October 2016 for conspiracy to commit murder. He 

had previously made an application for bail which was heard and dismissed by Turner J 

on the 9
th

 of November, 2016. What has transpired since then is that the evidence of an 

anonymous witness was ruled inadmissible on the 31
st
 of October, 2017. The Crown 

appealed that ruling but withdrew their appeal on the day of the hearing. The appellant 

stated that the remaining evidence is inherently weak, that he has no knowledge of the 

murder in question and that there is no evidence connecting him to the murder. He 

concluded that he has no antecedents, no pending criminal matters before the Court, he is 

not a flight risk and he will appear for his trial. 

 

4. The respondent objected to the grant of bail on the grounds that: 

 

“(a) That because of the serious nature of the offence and the 

penalties if convicted the applicant may not appear for his 

trial. 

 

(b) There has not been any unreasonable delay in the 

aforementioned matter. 

 

(c) That the Respondent relies on the nature and seriousness of 

the offence; and 

 

(d) The strength of the evidence against the Applicant. 

 

(e) That because of the serious nature of the offence and the 

penalties if convicted the Applicant may interfere with the 

witnesses who are known to him. 

 

(f) That it is recommended that the Applicant be kept in 

custody for his own safety and welfare.” 
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5. The respondent in seeking to oppose the application for bail before the Supreme Court, 

on the 30
th

 of November, 2017, filed an affidavit in response to that filed by the appellant.  

The affidavit which was sworn by Corporal 2093 Julian Mackey confirmed that the 

appellant was charged with conspiracy to commit a murder alleged to have been 

committed on the 16
th

 of June, 2016, and that a previous bail was denied on the 9
th

 of 

November, 2016 by Turner J. It was also stated that the Crown  has available a 

confession from Shawn Brown a co-accused,  as well as surveillance footage of Jahmaro 

Edgecombe, another co-accused it intends to rely on at trial. 

 

6. Counsel for the appellant at the hearing before the Acting Chief Justice submitted that the 

confession by Brown was oral and reduced to writing by a police officer, which he 

characterized as a recent fabrication. He said that the confession of handing money over 

to another for a certain purpose was not in the original affidavit and that the only 

corroborating evidence was that of the disqualified witness. 

 

7. Counsel for the Crown, referring to the Bail Act, First Schedule Part A, submitted that 

there had been no unreasonable delay. Further, that there was a concern that the appellant 

would not appear for trial given the seriousness of the charge and the possible penalty if 

convicted. It was also submitted that there was a concern that if released on bail the 

appellant may interfere with witnesses and that he ought to be kept in custody for his own 

safety. 

 

 

FINDINGS BY COURT BELOW 

 

 

8. The learned judge’s findings were as follows:- 

 

“9. It is obvious that a charge of this nature is most serious. 

The Applicant is entitled to a trial within a reasonable time as 

guaranteed by Article 20(1) of the Constitution of The 

Bahamas. What is a reasonable time varies from case to case. 

In this case a period of sixteen (16) months have elapsed since 

the arraignment of the Applicant in October 2016. Given the 

prevailing circumstances in this jurisdiction with the extremely 

high incidence of murder and the corresponding time that it 

takes to get an accused person to trial, there has been no 

unreasonable delay. This view is supported by Attorney 

General v. Bradley Ferguson Appeal No 57 of 2008 in which a 

reasonable time for the offences of murder, armed robbery and 

trafficking in dangerous drugs was at that time considered to 

be two (2) years. 

 

10. Parliament, although not binding on the Supreme Court, 

has fixed by statute a period of three years as a reasonable 

time. (See section 3(2) (A) of the Bail (Amendment) Act 2011.) 
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11. As the Applicant has no antecedents there is no evidence to 

support the submissions that he may abscond or interfere with 

witnesses. However, having considered the nature of the 

offence, the date for trial which is October 2018, and the issue 

of the safety of the Applicant, given the kind of evidence on 

which the prosecution is going to rely, bail is denied at this 

time.” 

 

 

SUBMISSIONS BEFORE THIS COURT 

 

 

9. The complaints by the appellant in his written submissions were conflated to three issues. 

Firstly, that the learned judge was wrong to find that the period on remand was not 

unreasonable. Secondly, that the learned judge ought to have found that there was no 

cogent evidence against the appellant. It was the weakness of the Crown’s case Counsel 

said which made his remaining in custody unfair. Finally, Counsel said that there was no 

evidence to support the learned judge’s finding that the appellant’s life would be put in 

jeopardy if he was released. 

 

10. Counsel for the appellant submitted that the learned judge erred by failing to give any or 

sufficient weight to the fact that the appellant had been in custody for one (1) calendar 

year and (4) months awaiting trial. He submitted that the evidence against the appellant 

was inherently weak and that it was unfair for any accused man to be held in custody in 

situations where there was no evidence, or inherently weak evidence, to substantiate the 

charges against him. He concluded that it was unreasonable for the appellant to remain in 

custody for three (3) years before being released on bail given the aforementioned. He 

further submitted that the Bail (Amendment) Act, No. 37 of 2011, and Section 4 (2A)(a) 

does not limit the extent of what is a reasonable time and each case is determinable on its 

own facts. 

 

11. In his oral submissions to this Court Mr. Munroe submitted that his sole contention was 

that there was no evidence on which a proper conviction could be based. In these 

circumstances he contended that the continued detention of the appellant was 

unwarranted. He noted that since the hearing of the last application for bail before Justice 

Turner the learned Acting Chief Justice had ruled the evidence of the anonymous witness 

inadmissible. He concluded that as it stood now there was nothing in the remaining 

evidence which the Crown proposed to lead which implicated the appellant in any way to 

the offence charged. 

 

12. Counsel for the respondent in written submissions submitted that the learned judge did 

not fail to give any or sufficient weight to the fact that the appellant has been in custody 

for one (1) year and four (4) months awaiting trial as the matter was fully traversed by the 

learned judge in paragraphs 9 and 10 of his ruling dated the 6th of February, 2018. 

Counsel contended that notwithstanding the appellant’s averments and submissions, 
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Parliament has determined that three years from the date of arrest is deemed a reasonable 

time which is so provided in section 3(2A) of the Bail (Amendment) Act 2011, Ch. 103. 

This point Counsel says was also considered by the learned judge in paragraph 10 of his 

ruling dated 6
th

 of February, 2018. Ms. Delancy concluded that if the appellant was 

remanded up to the time of his trial there would have been no infringement on the 

aforementioned provision as the estimated time of incarceration at that time would be 

approximately two (2) years as admitted in ground 5 of the appellant’s submissions. 

 

13. In the oral submissions before the Court Ms. Delancy sought valiantly to satisfy the Court 

that there was cogent evidence against the appellant. Counsel submitted that the Crown 

still intended to try and get the trial judge to reconsider the decision not to allow the 

evidence of the anonymous witness and that there were other steps being taken to bolster 

the evidence. She also argued that in any event the Acting Chief Justice’s decision to 

refuse bail in the interest of the safety of the applicant himself was correct. 

 

14. Mr. Munroe submitted that the learned judge erred when he did not require the 

respondent to substantiate their claim of the appellant’s welfare being in jeopardy if 

released on bail. Additionally, while it was an application for bail justice for all parties 

concerned is always the goal. In response Counsel for the Crown submitted that 

according to the Part A of the First Schedule of the Bail Act, Ch.103, the learned judge, 

in considering whether to grant bail to a defendant shall have regard to whether the 

appellant should be kept in custody for his own welfare. She argued that the Court can 

take judicial note that since the date of the offence on the 21st of June, 2016, the 

appellant had two brother’s that were murdered one month apart (Anton Neely - 20
th

  of 

March, 2017 and Hans Neely - 20th April, 2017) and that his third brother Aaron Neely 

was shot at on the 16
th

 February, 2018, in the area of the appellant’s home. 

 

 

DISCUSSION AND FINDINGS 

 

 

15. Section 4 of the Bail Act (as amended) provides that:- 

 

“(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First Schedule, shall not be granted bail unless 

the Supreme Court or the Court of Appeal is satisfied that the 

person charged- 

 

(a) has not been tried within a reasonable time; 

 

(b) is unlikely to be tried within a reasonable time;  

  or 
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(c) should be granted bail having regard to all the 

relevant factors including those specified in Part 

A of the First Schedule and subsection (2B),  

 

and where the Court makes an order for the release, on 

bail, of that person, it shall include in the record a 

written statement giving the reasons for the order of the 

release on bail. 

 

(2A)  For the purposes of subsection (2) (a) and (b)- 

 

(a) without limiting the extent of a reasonable time, 

a period of three years from the date of the arrest or 

detention of the person charged shall be deemed to be a 

reasonable time; 

 

(b) delay which is occasioned by the act or conduct 

of the accused is to be excluded from any calculation of 

what is considered to be a reasonable time. 

 

(2B)   For the purposes of subsection (2) (c), in deciding 

whether or not to grant bail to a person charged with an 

offence mentioned in Part C of the First Schedule, the 

character and antecedents of the person charged, the need to 

protect the safety of the public order and where appropriate, 

the need to protect the safety of the victim or victims of the 

alleged offence, are of primary considerations.” 

 

16. Part A of the Bail (Amendment) Act provides as follows:- 

 

“In considering whether to grant bail to a defendant, the court 

should have regard to the following factors: 

 

(a) whether there are substantial grounds for 

believing that the defendant, if released on bail, would- 

 

i. fail to surrender to custody or appear at 

his trial; 

 

ii. commit an offence whilst on bail; or 

 

iii. interfere with witnesses or otherwise 

obstruct the course of justice, whether in relation 

to himself or any other person; 
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(b) whether the defendant should be kept in custody  

for his own protection or, where he is a child or young 

person, for his own welfare;  

 

(c) whether he was in custody in pursuance of the 

sentence of a court or any authority acting under the 

Defence Act; 

 

(d) whether there is sufficient information for the 

purpose of taking the decisions required by this Part or 

otherwise by this Act; 

 

(e) whether having been released on bail in or in 

connection with the proceedings for the offence, he is 

arrested pursuant to section12; 

 

(f) whether having been released on bail previously, 

he is charged subsequently either with an offence 

similar to that in respect of which he was so released or 

with an offence which is punishable by a term of 

imprisonment exceeding one year; and 

 

(g) the nature and seriousness of the offence and the 

nature and strength of the evidence against the 

defendant.” 

 

17. It should be noted that Section 4 of the Bail Act does not provide the authorities with a 

blanket right to detain an accused person for three years. In each case the Court must 

consider what has been called the tension between the right of the accused to his freedom 

and the need to protect society. The three year period is in my view for the protection of 

the accused and not a trump card for the Crown. As I understand the law when an 

accused person makes an application for bail the Court must consider the matters set out 

in Section 4(2)(a), (b) and (c). This means that if the evidence shows that the accused has 

not been tried within a reasonable time or cannot be tried in a reasonable time he can be 

admitted to bail as per (a) and (b).  In those circumstances where there has not been 

unreasonable delay the Court must consider the matters set out in (c). If after a 

consideration of those matters the Court is of the view that bail should be granted the 

accused may be granted bail.   

 

18. In Jonathan Armbrister v The Attorney General SCCrApp. No.145 of 2011 John, JA 

in the Bahamas Court of Appeal observed as follows:- 

 

“The seriousness of the offence, with which the accused is 

charged and the penalty which it is likely to entail upon 

conviction, has always been, and continues to be an important 

consideration in determining whether bail should be granted 
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or not. Naturally, in cases of Murder and other serious 

offences, the seriousness of the offence should invariably weigh 

heavily in the scale against the grant of bail.” 

 

It is accepted however that the seriousness of an offence is not a free standing ground for 

the refusal of a bail application but it is a consideration in determining whether the 

accused is likely to appear for trial. 

 

19. I am aware that it is not the purpose of a bail hearing to determine the guilt or innocence 

of an accused. However, in a case where the appellant’s submission is primarily that the 

case against him was very weak and not at all cogent as was asserted by the respondent it 

is important that a court hearing the application review the evidence available at the 

hearing. It is a well-accepted principle that the serious nature of a charge and the cogency 

of the evidence is a material consideration when determining the proper exercise of the 

discretion to grant bail. 

 

20. In reviewing the evidence proposed to be led by the Crown in this case I was satisfied 

that it was far from cogent and as tacitly accepted by Ms. Delancy non-existent. I could 

not accept that it was fair or just to retain the appellant in custody while the Crown 

sought to put its house in order and obtain the evidence which they say they hope to get. 

In this regard it was significant that their attempt to appeal the decision of the Chief 

Justice to disallow the evidence of the anonymous witness failed and there was no basis 

for a finding that he was likely to resile from his earlier ruling. In those circumstances I 

was of the opinion that the appeal should be allowed and the appellant admitted to bail. 

 

21. However, in addition to the lack of cogency of the evidence there were other issues of 

concern which fortified my position. It should be noted that in Armbrister’s case John, 

JA also observed as follows: 

 

“It has been established for centuries in England that the 

proper test of whether bail should be granted or refused is 

whether it is probable that the defendant will appear to take 

his trial, and that bail is not to be withheld merely as 

punishment. The courts have also evolved, over the years, a 

number of considerations to be taken into account in making 

the decision, such as the nature of the charge and of the 

evidence available in support thereof, the likely sanction in 

case of conviction, the accused’s record, if any and the 

likelihood of interference with witnesses.” 

 

22. The authorities point, in my view, to a position that the primary purpose of the detention 

of an accused who is charged with an offence is to ensure his attendance at his trial. In 

the case of Attorney General v. Bradley Ferguson et al SCCrApp. No.’s 57, 106, 108, 

116 of 2008 Osadebay JA observed as follows:- 
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“As stated by Coleridge J in Barronet’s case cited earlier the 

defendant is not detained in custody because of his guilt but 

because there are sufficient probable grounds for the charge 

against him, so as to make it proper that he should be tried and 

because the detention is necessary to ensure his appearance at 

trial.” 

 

It is accepted that in construing the Bail Act the Court can also take into consideration 

matters such as whether there is good reason to believe the accused would, if released, 

interfere with witnesses or that the detention is necessary for his own protection. 

 

23. In the present case the learned judge clearly found (1) that the charge was of a most 

serious nature; (2) that there was no inordinate delay; and (3) that there was no evidence 

to support the Crown’s submission that the appellant may abscond or interfere with 

witnesses. His conclusion then was that:  

 

“…however, having considered the nature of the offence, the 

date for trial which is October 2018, and the issue of the safety 

of the Applicant, given the kind of evidence on which the 

prosecution is going to rely, bail is denied at this time.” 

 

24. There was no clear indication from the ruling that the learned judge made any specific 

finding relative to the cogency of the evidence as he did with the other issues raised. 

Additionally, the ruling was silent as to the basis on which he arrived at the conclusion 

that the appellant should be kept in custody for his own safety. I did not accept the 

respondent’s submission that incidents relative to the appellant’s family were so well 

known that the Court could take judicial notice of the same. In any event the judge did 

not at any point in his ruling refer to having taken them into consideration nor did he say 

that he was even aware of them. 

 

25. In my view having specifically found that he was not satisfied that there was any 

evidence that the appellant would interfere with witnesses or not appear for his trial there 

was no other good reason to deprive him of his liberty. As noted earlier the authorities are 

clear that the primary purpose of the detention of an accused who is charged with an 

offence is to ensure his attendance at his trial. It follows then that as the authorities also 

say, that the proper test of whether bail should be granted or refused is whether it is 

probable that the defendant will appear to take his trial. 

 

26. In the circumstances of this case therefore, in the absence of cogent evidence against the 

appellant, and the specific findings of the learned judge that there was no reason to 

believe that the appellant would interfere with witnesses or fail to appear for trial, his 

denial of bail was an unreasonable exercise of his discretion as vested by the Bail Act. 
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DISPOSITION 

 

 

27. It was for the above stated reasons that the appeal was allowed and it was ordered that the 

appellant be admitted to bail. The conditions set were as follows:- 

 

1. Bail was granted in the sum of $15,000.00 with two suretors. 

 

2. The appellant is to report to the Central Police Station every 

Monday, Wednesday and Friday no later than 6pm. 

 

3. The appellant is to be fitted with an electronic monitoring 

device. 

 

 

POSTSCRIPT 

 

 

1. Since the hearing of this matter and the delivery of our oral decision on the 12
th

 of March, 

2018 the appellant filed an amended Notice of Appeal on the 15
th

 of March, 2018. The 

amendment was made necessary because, due to inadvertence, the attorneys for the 

appellant in the original Notice of Appeal made reference only to a charge of conspiracy 

to commit murder. This was an error as the appellant had in fact been charged with both 

murder and conspiracy to commit murder, both charges emanating from the same 

incident. 

 

2. It was also apparent that the application before the Acting Chief Justice also related to 

both charges as did his decision. In those circumstances the matter was relisted for the 

22
nd

 of March, 2018 for adjudication. Mr. Munroe Q.C who appeared for the appellant 

indicated that he relied on the same facts and submissions as he did on the previous 

application. He did however, make application that the original order be amended to vary 

the reporting conditions so as to allow the appellant to report to the East Street South 

Police Station instead of the Central Police Station. 

 

3. Mr. Collie for the Crown had no objections to the grant of bail on the murder charge nor 

to the variation of the reporting conditions. As a result thereof and for the reasons set out 

in the substantive portion of this judgment we granted bail to the appellant on the charge 

of murder as well. We also acceded to the application for the variation of the bail 

reporting conditions as sought by the appellant. 

 

4. In concluding, for the avoidance of doubt the bail conditions are now as follows. 

 

1. Bail was granted in the sum of $15,000.00 with two suretors. 

 

2. The appellant is to report to the East Street South Police Station 

every Monday, Wednesday and Friday no later than 6pm. 



13 
 

 

3. The appellant is to be fitted with an electronic monitoring 

device. 

 

 

     ________________________________________________ 

   The Honourable Mr. Justice Evans, JA (Actg.) 

      

 

     ________________________________________________ 

   The Honourable Mr. Justice Isaacs, JA 

 

 

 

     ________________________________________________ 

   The Honourable Ms. Justice Crane-Scott, JA 


